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PREFACE. 


THB’itfansIator  of  the  following  Work,  fully  conscious  of  its  imper¬ 
fections,  hopes  that  a  candid  statement  of  the  motives  and  circum¬ 
stances  under  which  he  commenced  and  concluded  it,  may  avert 
criticism,  and  save  him  from  the  imputation  of  presumption  atleast,  in 
trying  his  strength  at  a  task  to  which  he  is  unequal. 

Placed  unexpectedly  in  a  situation  requiring  some  knowledge  of 
Hindi  Law,  for  the  examination  of -the  VyavasthSs,  or  expositions  of 
civil  law  recorded  in  the  courts  under  this  Presidency,  and  at  the  same 
time  totally  ignorant  of  the  subject,  as  well  as  of  the  language  of  that 
law,  he  naturally  sought  for  information  respecting  the  authorities  by 
which  the  9«tstrfs  were  guided  in  their  answers  to  the  courts. 

Very  little  enquiry  sufficed  to  shew,  that  the  MitSksharS  and 
Vyavahara  Mayhkha  were  on  all  occasions  quoted  by  them.  The  first 
was  found  to  exist  in  print,  and  a  manuscript  copy  of  the  latter  was 
procured,  very  incorrect,  as  was  afterwards  discovered,  but  which  suf¬ 
ficiently  answered  the  purpose  of  reference  , at  the  time. 

Having  had  at  various  periods  occasion  to  translate,  with  a  (ylstri’s 
assistance,  a  few  detached  passages  as  tests  of  the  Vyavasthas,  the 
Sanskrit  manuscript  was  bound  with  blank  leaves,  and  these  passages 
entered  in  their  proper  places.  The  facility  of  reference  to  Manu’s  In¬ 
stitutes,  by  its  arrangement  into  chapters  and  verses,  then  led  him  to 
enter  also  the  translations  of  its  texts,  wherever  they  occurred  through¬ 
out,  and  becoming  now  tolerably  familiar  with  the  names  of  authors, 
he,  after  a  tedious  and  somewhat  laborious  collocation  of  the  subjects  of 
Mr.  Colebrooke’s  Digest  with  the  corresponding  chapters  in  the  Mayfiklia, 
was  enabled  to  collect  translations  of  almost  all  the  texts  in  the  fifth 
and  several  succeeding  chapters.  Filling  in,  by  translations  of  his  own, 
the  comments  of  the  author,  and  the  remaining  texts  not  found  in  the 
Digest,  he  thus  completed  those  chapters,  and  considered  this  sufficient 
encouragement  to  continue  the  translation  to  the  end.  The  two  first 
chapters  were  next  attempted,  and  all  that  could  be  found  to  apply  in 
Sir  F.  Macnaghten’s  Treatise,  published  about  the  time,  being  substitu¬ 
ted  for  the  Translator’s  own  version,  the  work  might  be  said  to  be 
finished,  with  the  exception  of  the  chapter  on  Inheritance;  since  that 
on  Ordeals,  being  of  little  or  no  use,  it  was  determined  not  to  attempt. 

Had  the  difficulties  of  the  chapter  on  Inheritance  lieen  known  at 
the  time  the  translation  was  begun,  they  would  certainly  have  put  a  stop 
to  it  altogether:  but  fortunately  (it  may  perhaps  be  allowed  to  sav  ii 
the  utility  of  the  work  be  admitted),  the  facilities  met  with  m  the  first 
instance,  had  led  the  'Translator  so  far,  that  he  felt  bound  not  to  leave 
it  uudoSe,  when  so  much  hail  lx;e»  got  through.  He  enjoyed  likewise 
advantages,  which  few,  however  inclined  to  houseful,  would  ever  meet, 
with  :  the  four  (,’Sstris,  of  the  Sadr  'Ad'ilat  and  Surat  'Adalat,  were  at  hr. 


is  (1m 


I  >li'.  from  Mu'  invaluable  transla- 
ioke.  both  nf  Mu*  J  mid  of  tin*  works  on  Iuheri- 
of  the  Dattaka  Mlisuiiii-il  In.-  wi irked  in  the  chapter 
\  I  1 1  I  1  1  '1  t<,  the  translation, for  which 


The  liberality  of  the  Bon 


ah'ly  st 
lorreutni 

>ably  fn 


oment  has  leil  tliem  to  extend 
i.  :  at  the  same  time  it  must  be 
such  pa.trona.ei'  doe.-*  not  involve  responsibility  for 
translation  was  submitted,  in  n maecjueace  of  the 
shed  .state,  ami  was  honoured  with  such  notice,  pro- 
I  hold  out  encourucement  to  otliers  to  undertake 
1  I  iperleetly  executed.  and  hum  the  personal  kind- 

tl  11  1  I  tl  !  (government,  ratlier  thmi  as  a  pledge  that  they 

fully  satistied  of  its  worth. 


The  faults  of  exe 


self  useful  :  he  seeks  ; 


i  therefore,  many  as  they  are,  rest  with  the 
11  It  inn  European -aid,  but  would 
ol  rashness  and  incompetence,  if  the  merit 
le  industry,  and  a  sincere  desire  to  make 
1  tl  l  i  * ;  censure  he  trusts  to  have 


d  ure  ol  Hindu  law-books,  and  of  those 
■ed  in  English,  may  assist  in  appreciate 
ibmitted.  " 


I  he.  Mitakshnra  gives  a  list  ol  twenty  sacred  authors,  said  to  have 
written  in  ancient  times  upon  Law  (among  other  subjects!,  and  whose 
work  a  arc  entitled  to  eipial  and  high  veneration  by  the  modems.  Their 
a  M  \  \  1  1U  i  1  ajiia  valkya,  Uranas,  4-ngiras, 

'  \|  t  S  t  K  it  ayana,  Bihaspati,  Pariujara, 

\vasn.  (..anklia.  Likkita,  Dakstia.  Gautama,  (,'atStapa,  and  Vasishtha.1 

1  lit  1  1  v  t  1  Smith  of  which  only  a  small 

number  now  exist  comidote.  and  of  many  only  a  few  texts  remain. 


Besides  tnese,  There  were  institutes  of  the  following  Legislators,  con¬ 
sidered  ov  some  perilous  ol  inferior  authority,  (and  therefore  often  term¬ 
ed  l'i>ii.smrt:;i  nut.  now  equally  imperfect  with  those  of  their  supposed 
piedei-essors.  Inc  names  and  number  of  both  classes,  indeed,  are  very 
11  m  i."  lain,*  the  same  author  being  sometimes  ranked  -with  the  first, 
am]  sometimes  with  the  second  class,  bv  different  modern  commenta- 
t"!i.  J  h.n  an.- ;  Paithinasi,  Rshvacmiira.  BaudhSyana,  Pulastya,  Mariei, 
(mini  a,  kaevipa,  Barada.  Jahiili.  LokSkshi,  Kut.bumi,  Dhaumya, 
n ■,  vaiai  ana,  Datta,  Pracctas,  Brgu,  V  iijvamitra,  Devala,  Sumantu 


1— 1’i'd.  Grange’s  Elcm.  page  xii. 


2— Pref.  to  Dignt,  page  xiii. 
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Vy^gkcft,  Satyavrata,  A'treya,  Vatsa,  Soma.  Krshnitjini,  NSciketu,  M5r- 
kapgeya,  and  perhaps  others  (a). 

>  Modern  legislators  seem  to  have  composed  their  treatises  by  select¬ 
ing,  each,  such  texts  from  these  ancient  institutes  as  best  suited  their 
own  notions,  working  them  up  with  a  gloss  of  their  own,  explaining 
their'  sense,  and  endeavouring  to  reconcile  seeming  contradictions,  to 
fulfil  this  precept  of  their  great  lawgiver  (Manu,  chap.  2d,  v.  14) : — 
‘  Where  there  are  two  sacred  texts,  seemingly  inconsistent,  both  are 
held  to  be  law,  for  both  are  pronounced  by  the  wise  to  be  valid  and 
reooftcileable.”  ’1 

The  numerous  and  conflicting  volumes  which  such  a  system  has 
produced,  will  be  at  once  seen.  2  From  them  several  Schools  have 
arisen :  the  Gauriya  (or  Bengal),  the  Maithila,  (or  North  Bahilr),  and  the 
•J  Benares,  with  the  MahSrSshtra,  and  the  DrSvida,  or  Southern  school. 
In  all  but  the  first,  the  MitSksharii,  one  of  the  very  earliest  of  these 
compilations,  is  received  with  respect,  as  the  chief  general  authority, 
though  in  each  some  more  modern  local  work  is  allowed  to  compete 
with  it.  on  a  few  points.  The  most  remarkable  of  these  are,  the 


M.ivi'ik)w  for  the  MahffrSshtra  and  the  west,  Hu;  i-mii-ti  ClumdiikS  for 
the  South,  of  India  -  the*  Ratn«k;.ra  and  UlnutSiuani,  for  Mithila. 
Bengal  proper  alone  denies  authority  to  the  Mitiksharf,  having  esta¬ 
blished  for  itself  a  totally  different  school,  of  which  the  Di^a-tbigrf  of 

Jimfita  Vlfhana  is  the  head.*  The  references  in  the  margin. preclude 
the  necessity  of  not  icing  the  other  treatises  of  these  schools. 

The  first  work  in  the  English  language,  on  the  subject,  Was  the 
Code  drawn  up  during  Mr.  Hastings  administration.  The  original,  in 
Sanskrit,.  "  consists,  like  the  Roman  Digest,  of  authentic  texts,  with  the 
names  of  their  several  authors  regularly  prefixed  to  them,  and  explain¬ 
ed,  where  an  explanation  is  requisite,  in  short  notes  taken  from  com¬ 
mentaries  of  high  authority:  it  is,  as  far  as  it  goes,  a  very -excellent 
work”  : — "  But,  whatever  be  the  merit  of  the  original,  the  translation  of 
it  has  no  authority,  -and  is  of  no  other  use  than  to  suggest  inquiries 
on  the  many  dark  passages  which  we  find  in  it;  properly  speaking  in¬ 
deed,  we  cannot  call  it  a  translation ;  for  though  Mt.  HaMied  perform¬ 
ed  his  part  with  fidelity,  yet  the  Persian  interpreter  had  supplied  him 
only  with  a  loose  injudicious  epitome  of  the  original  Sanskrit,  in  which 
abstract  many  essential  passages  are  omitted,  though  several  notes  of 
little  consequence  are  interpolated,  from  a  vain  idea  of  elucidating  or 
improving  the  text.”2 

Upon  these  observations  being  made  known  to  the  Supreme  Go¬ 
vernment,  the  Digest  of  JagannStha  was,  under  their  authority,  com¬ 
piled,  “  from  various  dmests.  and  from  commentaries  on  the  institutes 
of  Law.”  But;  "In  restricting  the  compulation  to  the  law  of  con¬ 
tracts  and  successions,  he  [Jagannatha]  has  omitted  the  law  of  evi- 
.  dence,  the  rules  ol  pleading,  the  rights  ot  landlord  and  tenant,  the  de¬ 
cision  of  questions  respecting  boundaries,  with  some  other  -topics, 
which  should  be  likewise  treated,  tor  the  purpose  of  assisting  courts  of 
civil  judicature  in  deciding  private  contests  according  to  the  Jaws, 
which  tiie  Hindu  subjects  of  Great  Britain  hold  sacred."* 

lhe  great  value  of  the  Digest  to  English  readers  will  be  found, 
probably,  m  its  collection  of  texts,  which  includes,  under  each  of  its 
heads,  all  the  above  sacred  authors.  Scarcely  one  of  those  from  Manu 
applicable  to  Inheritance,  has  been  omitted  by  Jagannatha,  and  a 
classification,  marie  tor  private  use  by  the  Translator,  of  all  the  texts  of 
each  author  e- attained  m  the  present  translations  on  Inheritance,  shews 
that  the  Digest  contains  a  great  many  of  every  author  not  to  be  met 
with  m  the  others.  When  freed  from  the  perplexing  commentary,  it 
forms  an  excellent  key  to  those  Sanskrit  works  of  a  similar  nature, 
called  Smrti  Sangraha.  as  the  English  version  of  any  text  may  be 
found  m  a  lew  minutes. 

Sir  William  Jones’s  translation  of  the  Institutes  of  Manu,  coming 
m  order  of  time  between  the  above  Code  and  Digest,  is  too  famous  to 


1— I’ref.  to  Inh  :  iv. 

2 — Sir  W.  Jones  quoted  in  Preface,  Digest  IX — X. 

3--rrefar,e  to  Digest,  page  XI.  and  lo  Inheritance,  page  II ;  likewise  Strange’s 
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needr-i notice.  The  opinion  of  it' expressed,  in  Sir  T.  Strange’s  work 
wonidv  it  is  believed,  hold  good  here,  <'  that  it  is  of  authority  as  a  text- 
book.but  no  further.” 

To  make  up  for  the  deficiencies  in  the  Code  and  the  Digest,  Mr. 
Colebrooke  “  long  ago  undertook  a  new  compilation  of  the  law  of  suc- 
“  cessions  with  other  collections  of  Hindu  Law,  under  the  sanction  of  the 
“  Government  of  Bengal,  for  preparing  for  publication  a  supplementary 
“  Digest  of  such  parts  of  the  law  as  he  considered  to  be  most  useful 
and  in  the  mean  time  gave  to  the  world  a  translation  of  the  two  trea¬ 
tises  on  Inheritance,  containing  the  doctrines  of  the  two  great  schools, 
of  Bengal  and  Benares,  elucidated  by  notes  from  their  respective 
adherents.! 

The  first  of  these,  the  DSya-bhtiga,  is  restricted  in  its  operation  to 
Bengal  proper,  as  is  the  D £y a-k rama-sam gra ha,  a  w'ork  of  the  same 
school,  subsequently  translated  into  English  by  Mr.  Wynch,  of  which 
no  copy  has  yet  reached  these  parts,  (a) 

The  other,  the  Mitakshara,  is  equally  authoritative  with  us  on  this 
side  of  India,  as  elsewhere,  but,  as  previously  observed,  the  doctrines  of 
it  are  sometimes  opposed  by  the  Mayukha,  which’  is  allowed  to  compete 
with  it. 

Two  treatises  on  Adoption  were  in  the  same  manner  translated  by 
Mr.  T.  C.  C.  Sutherland.  As  neither  of  them  exists  in  the  original  in 
this  part  of  the  country,  the  Qastris  have  no  knowledge  of  them,  and 
take  the  Mayukha  for  their  authority  on  that  head.  But  great  praise 
has  been  passed  on  the  English  version,  by  a  high  authority.2 

The  work  of  Sir  F.  Macnaghten,  being  avowedly  controversial  and 
founded  on  Bengal  law,  is  of  no  utility  as  a  guide  here.  Every  one 
must .  regret,  that  the  two  first  chapters  of  the  Mitakshara,  those  on 
judicial  proceedings  and  evidence,  were  not  given  entire.  Valuable  as 
any  extracts  from  such  a  work  are,  the  insertion  of  the  translation  com¬ 
plete,  would,  we  may  venture  to  say,  have  doubled  the  value  of  this  book 
to  practical  readers. 

Of  the  last  work  published,  the  Elements  of  Hindu  Law,  by  Sir 
T,  Strange,  it  is  scarcely  necessary  to  make  mention,  as  it  is  in  every 
one’s  hands ;  but  if  it  be  not  too  presumptuous,  we  may  remark  that 
the  learned  author  has  cheerfully  followed  the  steps,  and  entirely  adopt¬ 
ed  the  doctrine  and  advice,  of  the  greatest  of  all  European  authorities 
on  the  subject  of  Hindii  law  and  literature,  which  is  of  itself  sufficient 
to  stamp  a  high  value  on  the  book. 

Of  Nilakamtha,  the  author  of  the  Mayukha,  scarcely  any  tiling  is 


1 — Preface  to  Inheritance,  page  III.  i— Preface  to  Strange’s  Eleni 

(a)  The  Dajacrama-sangraha,  unoriginal  treatise  on  the  7/,Wr«>Law  of 
translated  by  P.  M.  Wynch,  Esq.  fob  Calcutta  .  Printed  by  Philip  Pereira,  al 
stance  Press.  1818.  The  original  text  in  the  Bengali  character  is  priutrd 
of  Mr.  Wynch’s  translation,— AV, 
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known  lierfi  beyond  hu-  rumi'.  though  hi-  work  in  by  repute  acknow¬ 
ledged  at.  Benares,  Bengal,  and  also  in  Tanjoiv.l  Even  at  Puiti,  where 
ono  of  Ins  descendants.  JUra  Bhatta  ha*sSknr.  great  repute  for  learn- 
i n”  resided  tilt  very  lately,  no  certain  information  is  to  be  gamed. 
The  family  is  Oeshast  MaharAshtrn,  Iona  settled  at  Benares,  where 
(damkara  Bhatta  the  lather,  [author  ol  ■ . several  very  celebrated  works 
on  the  MimAinsa  particularlv  the  Dviuta  IS  n  uaya.  «  inch  hisson mentions J 
lived,  and  where  our  author  was  horn,  as  he  tells  us  m  his  preface,  but 
at  what  date  is  uncertain.  Ilara  Bhatta.  alxive  alluded  to,  says  it  was 
upwards  of  200  years  ago,  whilst  th  acnera!  opinion  is,  that  his  writ¬ 
ings  were  first  circulated  about  12o  years  ago.  The  manner  in  which, 
at  the  conclusion  of  the  hook,  he  speaks  of  himself  and  the  dynasty 
under  which  he  lived,  might  afford  a  clue,  were  not  the  authenticity 
of  the  passage  doubted  by  some,  and  its  meaning  unknown  to  all.  It 
is  said  that  at  Bliareh,  a  town  situated  at  the  confluence  of  the  Cham- 
bal  and  JamnA,  a  RAjA  bearing  the  title  of  Sangara  or  Yuddha-sura, 
fhe  ruler  of  a  Mandal  in  that  part  of  the  country,  held  his  court:  that 
Bhagvant  Deva,  one  of  his  successors,  took  our  author  under  bis  pro¬ 
tection,  and  that  he,  out  of  gratitude,  gave  the  name  of  his  patron  to 
the  Book  thus  compiled  under  his  auspices  ;  and  that  sixteen  genera¬ 
tions  have  elapsed  since  the  parties  flourished.- 

Mr.  Colebrooke  declares  him  to  be  “  anauthority,  concurrently  with 
the  Mit&kshnrA,  among;  the  Malirattas”3:  and  in  au  account  of  the 
different  schools  of  law  furnished  by  him  to  Sir  T.  Strange,*  Mr.  Cole- 
biooke  observed:  "  In  the  west  of  India,  and  particularly  among  the 
Mahrattas,  the  greatest,  authority  after  the  MitaksharA,  is  Nflakamtha, 
author  of  the  Vyavahftra  Mayukha,  and  of  other  treatises  bearing  the 
same  title.” 

These,  twelve  in  number,  were  collectively  styled  by  their  author, 
Bhagvata  Bh Askars,  and  in  detail  are  generally  classed  aa  follows:  1st 
Samskara  Mayukha.  expounding  the  various  rites  and  ceremonies  of  a 
Hindus  life,  2nd  AehAra  Mayukha,  treating  of  rules  for  conduct,  in 
morals  and  religion.  3rd  .samaya  Mayukha,  of  dates  and  astronomical 
calculations  for  regulating  the  chief  actions  of  life.  4th  ^IrAddha 
Mayukha,  of  funeral  ceremonies.  5th  Niti  Mayukha,  of  the  power, 
conduce,,  and  duties  of  kings.  8th  VyavahAra  MayAkha,  of  law  and 
pistice.  7th  DAr.a  MayuKha.  of  religious  gifts.  8th  Utsarga  Mayukha, 
of  public  edifices.  9th  PratishthA  Mayukha,  of  the  consecration  of  the 
same.  i0th  Pravigcitta  Mayfikha,  of  penance  and  expiation.  11th 
(.uddha.  Mayukha,  of  purification.  12th  QAnti  Mayfikha,  of 
planetary  influence  and  worship. 

Hie  present  one.  the  VyavaliAra  Mayukha,  is  strictly  speaking 
the  only  one  touching  upon  Jaw.  Its  doctrines  are  quoted  and  alluded 


1— Strange’s  Elements  Sod,  104  note. 

2— for  this  account  I  am  indebted  to  a  kind  and  valued  friend.  Captain  H.  D. 
Hobcrtson,  Collector  of  Puna,  who  has  also  most,  materially  assisted  me  by  procuring 
.ranslat.ums  and  explanations  of  doubtful  and  disputed  passages  from  the  Puna  Pandits. 
3— Preface  to  Inheritance,  page  iv.  4— Strange’:  Elements  1st,  316. 


to  ^^“approbation  by  Mr.  Colebrooke  in-more  than  one  place  in  his 
.tnttQMtitias,  and  by  Mr.  Sutherland  in  the  Dattnka  M  frnsahsS  and  Chan- 
***S'  *nd  appears,  particularly  in  the  concluding  chapters,  to  be  rather 
ofthe  nature  of  a  Smrti  saihgraha,  or  general' collection  of  texts,  with- 
outiuuch  cOTnmentary,  than  of  those  books  elucidating  the  doctrines 
of  dhe  favourite  author  (like  the  Mitdkshara  on  Yajfiavalkya)  by  a 
perjSetUfcl  gloss,  interspersed  'with  a  few  texts  out  of  the  other  in¬ 
stitutes. 


lesomc  as  man;-  may  find 
-ivcu  as  vouchers  for  the 
ride  those  referring  to  the 
ge  of  the  work  where  each 


innately  i 


The  reference  to  the  author]  t 
than}  are  not  without  value,  havi 
correctness  of  the  version,  as  m. 

Mayhktia  on  business,  to  the  par 
text  is  to  .be  found.  The  example  of  Mi-.  Go 

this.  In.  the  cases  oi  S  i  St  1  ts 

by  him,  the  Mitaksliara  and  Digest  are  quoted 
many  places.  But  it  ece  tl  It; 

Inheritance,  to  explain,  that  the  readme  ot  the  ? 
reasons  stated,  always  been  retained  in"  preferenei 
Vahana,  or  the  Digest.  Many  of  the  texts,  lmwe 
found  in  the  two  latter,  or  in  the  last  one,  and  as  Nllakaiiitha 
sometimes  accords  with  one  and  sometimes  with  the  other,  the  reference 
will  enable  the  professional  reader  to  judge  which  school  his  author 
follows,  still  remembering  that  conformity  with  the  Mitaksliara,  should 
be  aimed  at  as  far  as  consistency  will  allow,  with,  which  hope,  the 
author’s-  peculiar  opinions,  where  he  differs  materially,  have  mostly 
been  pointed  out.  ■ 


,o  Jlmiita 
only-  to  he 


The  Qfetrfs  of  the  Courts  can  at  any  time  discover  the  distinction, 
if  called  upon;  for  in  the  Sanskrit  edition,  prepared  (from  five  manu¬ 
scripts  found  in  Surat,  collated  with  an  old  one  borrowed  from  Pun?, 
one  ’from  Broach,  and  a  new  copy  sent  from  Benares)  by  the  five  Go¬ 
vernment  Qtistris  of  this  place,  and  afterwards  printed  at  Bombavfa;  by- 
order  cf  Government,  care  was  taken  to  insert,  opposite  to  every  text  ot 
Mauri,  the  number  of  the  chapter  and  verse,  and  opposite  to  every  text 
quoted  from  YSjnavalkya;  the  leaf  and  page  ol  the  .Sanskrit  large  edition 
of  the  MitAkshara  printed  in  Calcutta,  oi’ which  the  Courts  generally 
have  copies.  The  commencement  of  each  page  ot  the  original  is  like¬ 
wise  denoted  by  the  Roman  numerals  m  the  margin. 


(a)  ^ri9&mkarahhafr.ttnr'j:.Ulia;';,ni!:iknnC  1. 

kilim.  It.i,  Bombay,  i'sstl. — £V. 


,  v"mnx 

AWaan  TVHJ.N33  3IVAS 


oi'  Till':  w  tiim;. 


].  Sa.hitai.ion  to  Oane.ca.  Having  declared  t lie  rules  fora  king’s 
guidance!  and  having  duly  bn-ved  mysoll  Indore  the  lotos-footed  Sun, 
I,  Nilakaihtha,  proceed  to  compose  something  on  decisions  of  law. 

2.  I  meditate  upon  f 'nmkava,  my  Guru  [whom  I  consider  as  an 
incarnation  of  him  |  who  wears  the  crescent  on  his  forehead,  the  lord  of 
the  bill],  and  consort  of  T’arvati,  he  who  gives  couuscl. to  all  those  who 
visit  the  holy  city. 

3.  He  [who  is]  the  chief  of  men  [Ci  va]  has  assumed  a  double  form, 
with  a  view  to  point  out  [bv  the  simile  below  given,  that  which  is  cor¬ 
rect  of]  the  two  conflicting  paths  [of  the  divisibility  or  indivisibility  of 
the  spirit  of  god].2  Qamkara  [Civa]  himself  is  one  form  :  Bhatta 
Camkava  is  the  other  form  here  on  earth,  who  has  admitted  the  reason¬ 
ing,  that  the  spirit  of  god  is  indivisible.3 

4.  False  roasoners,  deceivers,  have  on  this  point  in  some  sort 
advocated  the  doctrine  of  divisibility,  but  it  has  been  thrown  out  by 
me,  as  unfounded.  For  this  reason  there  is  no  deficiency  of  discussion 
on  my  part  ;  for  the  worship  of  god  is  not  the  less  complete  for  want 
of  flowers  from  the.  sky.  [a  miracle]. 


1— III  til®  last  clnyitcv  of  the  A'ehara  Maydkha ;  see  a  similar  work,  Reports  1st 


2—  The  one  side  supported  hr  flic  MWhava,  Hie  other  by  the  Hemadri. 

3—  Those  holding  {hr.  contrary,  rejecting  the  doctrine  of  Maya,  the  cornerstone  of 
the  doctrine  of  indivisibility. 


THE  VYAVAHARA  MAYUKHA. 

A  COMPLETE  TREATISE 

HINDI)  LAW, 

BY- N1LAKAMTIIA  B II  ATT  A, 

CHAPTER  I. 

■  ■  PROCEEDINGS  AT  LAW  [VYAVAHATIA  MA'TEEKA’.] 

Section  I. 

I.  Justice  is  the  consistent-  art  or  practice  [bv  a  third  person]  of 
...  discovering  the  unknown  point  of  "who  is  in  the 
Justice  410,1  01  wrong”  between  two  persons  mutually  disputing.  Or 
that  business,  in  which  a  Plaintiff  and  Defendant  exist, 
as  the  Agents,  which  is  supported  with  proof,  •  by  possession  and  wit¬ 
nesses,  and  which  admits  of  a  fair  discrimination  between  conflicting 
pleadings,  is  called.  Justice.  But  according  to  the  Madanaratnat  “In 
an  answer  of  confession,  the  further  [usual]  proceedings  in  the  suit 
are  unnecessary.”  This  is  one  part  of  the  law  ;  the  other  is  calculated 
for  the  exclusion  of  [unfounded]  disputes,  false  pleadings,  and  the  like. 

2:  Now  these  arc  the  divisions  of  it.  YAjnavalkya  ;2  "  When  a 
person  aggrieved  by  another,  in  a  manner  contrary  to  law,  or  approv¬ 
ed  usage,  represents  it  to  the  King,  or  to  the  chief  Judge,  that  re¬ 
presentation  is  termed  the  subject  of  a  judicial  pro- 
-  ceeding.”  Aggrieved,  abused. 

3.  Eighteen  divisions  of  it  are  laid  down  by  Maim  -fl  “  Of  those 
titles,  the  first,  is  debt  on  loans  for  consumption  ;  the 
Heads  of  Law.  second,  deposits  and  loans  fur  use;  the  third,  sale 


1—  Followed  by  our  author  on  m 

2—  Macnaghteu,  page  409. 

3— Ch.  8ta.vs.4ih,  ad.  "lb.  Coh 
ment  of  the  Mayukha  varies  from 
found  the  same,  in  names  and  in  tinroh 
chapters,  and  t tie  la;t,  on  niispc’.iancoo 
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litigant  parties.”  •  Yajnavalkya  A  “The  .king,  divested  of  anger  and 
ofearice,  and  associated  with  learned  BrShmans,  sliould  investigate 
jo^ieM  proceedings,  conformably  to  the.  sacred  code  of  laws.” — The 
any  one,  whoever  properly  affords  protection  to  the  people,  not 
manly  o'ne  of  the  royal  tribe  or  Kshatriya, 

ik  KSty&vana  :  2  "A  king  who  investigates  together  with  his  chief 
ns^,  ,  ,,  judge  [pradvivaka]  minister,  biAlunans,  .  domestic 

1  .  •  priest-,  and  assessors  of  tire  court,  according  to  law, 
’  shall  attain,  paradise.”  Here,  the  brdhma/iis  are .those 
[aniyukta]  iinappointed  [to  the  court]:  but  the  minutnrs  are  those  ap¬ 
pointed.  Even  as  it  has  been  said  :  &  “A  person,  whether  appointed  or 
not,  is  entitled  to  furnish  legal  advice.  ’ 


7.  Brbaspa.fi  r 


chief  judge. 


3S  this  definition  of  the  chief  judge  [priul  viyaka] : 
xie  who  in  a  cause  asks  the  questions,  and  in  like 
manner  cross-examines,  and  who,  extracting  the 
[desired]  information,  speaks  first,  i.s  termed  the  chief 
judge.”  VySsa  shews  the  nature  of  a  minister,  or  councillor  [amfitya  :] 
Let  the  king  appoint  as  Ills  minister,  a  man  well  informed' in' the 
“  dl  ™e  sciences,  free  from  avarice,  one  who  speaks  justly, 
f  of  a  family  famed  of  old  for  these,  qualities’ 
•  [dvija].”  Here  the  recapitulation  conveyed 
nan  [after  vipra]  is  made  specially  ' 
minister,  either  from  the  iwal  or 
e  of  the  priestly  class  r  ’  " 

’  1  '  '  BiAhmai: 


^  s  Ills  minister, 

meaning  of  all 
a  BrShman  [vipra], 
being  a  twiceborn  man 
by  dvija,  or  a  twiceborn 
view  to  the  choosing  a  n 
tribe,  in  default  of  one  of  the  priestly  class  [vipra.]:  for- thus  pay. 

-  H&ySyana-l  :  "  If  there  be  no  learned  BiAhman,  let  the  king  then  asso¬ 
ciate  in  the  administration,  a.  Rshatnya  or  a  Vaiyya,  skilled  in  the 
Hliarma^Astra  ;  let  him  carefully  keep  a  Cudra  [from  such  affairs].” 

8.  And  Yajnavalkya  thus  declares  an  assessor  [sabln-a]  :5  «  Persons 

_  ’  who  are  versed  iii  literature,,  acquainted  with  the  law. 

addicted  to  truth,  and  impartial  towards  friend  and 
lessors  of  the  court,  by  the  king.” — Brhas- 
of  them."  "  '  * . 


foe,  shopld  lie  appointed 
pati  gives  tins  enumerat 
five  or  three  BiAhmans. 1 
is  to  equal  sacrificial 


n  religit 


Idly 


,  pu 


■  9.  Thess 

and  others. 


king,  a  sc 
m  expoum 


ing,  free  from  ei 
Worth,  the  science  oi  ( 
"  Merchants  who  have 


ft  -M<  %  l. 


1  1  is  .ftj.e  as)*c«- 

itnpssmt,  plaintiffs,  amf 
1  .  a  (,6cbna,  even,  as 

t  I*  appointed  by  the 
nt  (tidrn,  whose  ances- 
i'  shall  U-  placed  under 
but  if  justice  cannot 
(•>->  of  [other]  business, 
•e  associated  with  the 


10.  Eihaspati  mentions  the  duties,  of  the  king,  the  chief  Judge, 
.  and  the  rest:  “  The  chief  Judsie  is  to  report  the  case; 

duUcslrlCS|>eC,1VC  ^,c  king  is  t<>  give  the  necessary  orders ;  the  assessors 
's*  are  to  investigate  the  matter  jin  the  first  instance]; 

the  accountant,  is  to  calculate  the  money  [transactions] ;  and  the  secre¬ 
tary  is  to  take  down  the  proceedings  of  the  trial.”  The  same  author 
says :  “  Let  the  king  sit,  with  his  face  ti .  the  east,  the.  assessors  looking  to¬ 
wards  the  north,  the  accountant  facing  the  west,,  and  the  secretary 
turning  towards  the  south.’’  Yitjf.avalkya,  speakf#&  of  the  royal 
court,  says  further,  respecting  judicial  functionaries:®  “The  superin- 
tendants  [adhikil£li]  appointed  by  the  prince,  the  separate  trades 
[pugtvfi],  the  joint  companies  [creni],  as  well  as  families  [kul£ni], 
must  be  accounted  to  rank  according  to  the  order  in  which  they  are 
here  named,  m  all  rules  of  justice  among  men.”  Superintendents  ap¬ 
pointed  by  the  prince,  the  chief  Judge  and  the  rest.  Separate  trades 
[lit.  a  multitude]  a  collection  of  men  getting  their  living  by  different 
trades,  mhabitantsof  the  same  village,  but,  of  different  caste,  joint  com¬ 
panies  are  the  very  opposite  of  separate  trades.  Families,  an  union  of 
kinsmen,  connexions,  and  cognate  kindreds  JBrhaspati  also  says ; 
■'  For  those  who  wander  m  lorests.  let  an  office  he  established  in  the. 
forest,  that  for  soldiers  in  their  quarters,  and  in  like  manner  that  for 
the  merchants,  in  their  meetings.  ’  -In  office,  a  court  of  justice. 


11. 


i  notes  the  time  for  inspecting  judicial  cases : 
ie  king  shall  give  decisions  on  complaints,  in  the 
“■  appointed  tor  the  joint,  in  the  first  part  of  the 
-lown  m  the  ^tisiva.  putting  down  those  who  act 
ivcv  the  first  eighth  portion  of  the  day,  the  period 


1  —  Macnaghtcn,  page  408. 

2— Al'cnln.  p.  433,  g.  v.  The  ‘pupa’  anil  ‘creni’  are.  here  translated  according  to  the 
commentary.  ‘  Corporation,  and  ‘community’  might  sufficiently  denote  them  could  we 
divest  ourselves  of  English  associations  in  using  those  terms,’ to  which  the  Hindu 
societies  do  not.  in  all  respects  conform.  Mention  of  them  occurs  again  at  sec.  2nd, 
para,  1st,  and  chapter  2nd,  see.  3rd,  para,  (it.li,  and  in  the  12lh  chanter,  para.  3rd. 
They  are  also  very  eleailv  enumerated  and  elucidated  in  detail,  bv  Mr.  Ellis;  see  Asiatic 
■Journal,  v.  ah,  p.  17-21,  and  Strange’s  Elorn.  1st,  319.  ’ 


■  luncircd,’  and  not  ‘ 


tMtimni  rc»Ut  utiirx 


whkb  includes  the  next  three  eighths,*  •  is  declared  by  sages  to  be 
thft  WBIJ'r beet  time  pointed  out  by  the  Q&tra.  for  judicial  business” 
Hal£th«  first  watch  [ySma]  is  the  eighth  of  the  day  ;  the  next  three 
e^gbtltftte  -contained  between  that  time  and  [the  sun’s  reaching]  the 
zenjMfe.  Samvartta  again  declares  the  days  to  be  set  apart  as  unfit 
[fcrhiHttiiess]  :  “  The  man  who  is  wise  will  not  look  at  judicial  business 
on  the  days  here  mentioned,  the  fourteenth,  the  new  moon,  the  full 
mo<i£.-and'  likewise  t-lie  eighth  [of  each  fortnight].”  Bihaspati :  “  Let 
the  -  king,  sitting  there  in  the  first  part  of  the  day,  together  with  old 
men,  his  ministers  and  his  servants,  examine  causes  and  hear  them 
read  the  pur&na-s,  and  the  laws,  the  religious  [dharma-]  as  well  as  the 
moral  tows.”  [artha-gtistra]  There,  in  the  court.  Moral  laius,  the 
laws  of  equity  [nitigastra]. 

12.  NSrada,  on  the  disagreement  between  the  religious  law,  and 

;  the  moral  law, .  says  :  “  When  a  difference  may  occur 

betwera^aw^nd  between  the  religious  law,  and  the  moral,  then  let 
equity,  or.  two  them  set  aside  what  is  declared  in  the  moral  law 
testa  of  law.  •  [artha-.ga.stra]  and  follow  that  which  is  enjoined  by 
the  religious  law  [dharma-giistra].”  But  where  dis¬ 
crepancy  occurs  in  the  dharmagiistra  itself.  Y&jnavalkya  says  :  2 
“  If  two  texts  [smiti]  differ,  reason  [nlti,  or  that  which  reason  best 
supports;]  must  in  practice  [vyavahfira]  prevail.”  The  faults  of  those 
who  do  not  look  to  the  essentials  of  justice  are  thus  declared  by  Brhas- 
pati  :5  “  A.decision  must  not  be  made  solely  by  having  recourse  to  the  let¬ 
ter  of  written  codes  [gastra],  since,  if  no  decision  were  made  according 
to-  the  reason  of  the  law,  [or  according  to  immemorial  usage,  for  the 
word  yukti  admits  both  senses]  there  might  be  a  failure  of  justice.” 


Customs  of  the 
country  So.  to  be 

ancient  times, 


13.  They  should  fully  attend  to  the  customs  of 
the  country  [DegScbara]  and  the  like ;  thus  Bihas- 
pati  says:*  “  Let  all  Rules,  of  each  country,  caste,  and 
family,  that  have  been  derived  and  preserved  from 
be  still  observed  in.  the  same  way :  otherwise 


the  subjects  will  rise  in  rebellion,  discontent  will  be  pro¬ 
duced  among  the  people,  and  the  army  and  the  Treasury 


will  suffer  injury.”  The  twiceborn  classes,  [dvija] 
in  the  Daklian,  take  the  daughter  of  a  mother's 


brother  in  marriage.  In  the  Madhya  dega,  they  follow  various  pro¬ 
fessions,  and  are  artisans,  and  eaters  of  kine ■;  and  in  the  east  [purve] 
the  men  eat  fish,  whilst  their  women  are  notorious  prostitutes.  In 


tlie  North,  their  women  drink  intoxicating  liquors,  and  women 


1 — At  midsummer,  from  about  seven  o'clock,  till  about  hair-past  eleven.  A,  M- 

2-Digest,  2nd  570  note. 

3— Cole.  Digest.  1st,  137-,“.— 2ml,  J2S,  Ellis’*  Lectures  in  Asiatic  Journal,  Sib, 22, 
4  — Reports,  vot.  i:  t.  C5..42C, 
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wotUyr  of  punishment ;  not  the  man  who  breaks  through  [such  is 
iilojjaf  restraint].”  N Srada  mentions  an  exemption  from  punishment 
ineome  cases  of  resisting  duress  :  “A  person  placed  in  duress  whilst 
cfd«£bg  a  river,  or  passing  a  forest,  or  in  a  bad  [place  or]  country,  or 
during  an  aflray,  or  in  other  [distress]  does  not  become  liable  to 
punishment,  if  he  break  through  such  severe  duress.”  KAtyityana 
declares  this  punishment  for  confining  one  exempt  from  restraint: 
“  But  it  is  thus  decreed,  that  he  who  imprisons  one  not  amenable  to 
confinement,  shall  be  punished  by  the  king.” 

17.  The  same  author  defines  those  who  are  exempt  from  confine- 

ment :  “  Persons  standing  upon  a  tree  or  hill,  or  situat- 
from  prooess  ^  ed  upon  an  elephant,  horse,  carriage,  or  vessel ;  and 

one  standing  in  a  dangerous  place,  are  all  exempt 
from  arrest  by  those  enforcing  a  demand ;  as  well  as  one  afflicted  with 
sickness,  and  one  suffering  under  misfortunes,  and  one  employed  [as  a 
minister  of  religion]  by  YajamSnas.’Ya] — "  Let  not  the  King  cause  to  bo 
summoned,  persons  in  a  weak  state,  nor  minors,  old  men,  persons  in 
danger,  those  actually  employed  in  religious  offices  immersed  in 
[worldy]  business,  those  overcome  with  desire  or  habitual  estrange¬ 
ments,  nor  persons  employed  on  the  duty  of  the  king  or  of  the  Gods 
[utsavajl  “  Nor  those  intoxicated,  deranged,  or  idiotic ;  nor  persons 
in  grief,  nor  servants.  Nor  a  young  woman  who  is  without  friends 
[hin&paksha]  on  either  side,  nor  any  woman  born  of  a  noble  family 
nor  one  lately  delivered  of  a  child,  nor  a  damsel  of  the  highest  tribe. 
These  are  termed  dependent  on  their  relations.” 

18.  “  But  women  upon  whom  their  families  arc  dependent,  pro¬ 

fligates,  and  harlots,  and  those  who  are  expelled  from 
empt°3e  UOt  CX  their  families,  or  degraded,  may  be  summoned.” 

.  “  Having  well  examined  the  charge,  the  King  in 

weighty  matters  may  summon,  but  in  a  gentle  way,  even  those  who 
have  withdrawn  [as  hermits]  to  the  woods,  and  the  like  of  them.’’- 
Having  ascertained  the  time,  place,  and  comparative  importance  of 
the  charge,  the  king  may  summon  even  those  who  are  sick,  causing 
them  to  be.  brought  slowly  in  carriages.”  In  some  copies,  they  read, 
by  a  'messenger. 

19.  A  person  who,  being  called,  does  not  attend,  deserves  punish- 

Coatempt.  ment'  e^ent.^  Bihaspati  says :  "  Where  a  person 

possessed  ot  relatives  or  family,  from  arrogance  neg¬ 
lects  to  go  where  he  is  called,  let  them  deliberate  upon  his  punish¬ 
ment,  in  proportion  to  the  cause  at  issue.”  Katyayaua  specifies  cer¬ 
tain  grades  of  fine  for  corresponding  sorts  of  complaints  :  “  In  petty 

causes,  the  fine  shall  be  fifty,  but  in  the  middling,  not  lower  than  an 
hundred  [panas],  and  in  great  causes,  never  less  than  five  hundred.” 
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a  We  ip  the  original  complaint,  probable,  uncoritradictory,  clear,  suscep- 
tibirbf  proof,  concise,  not  deficient,  not  adverse  [to  local  and  temporal 
usages],*  comprising  the  year,  season,  month,  fortnight,  day,  hour ; 
country, .situation,  place,  village;  the  complaint  and.  its  nature;  the 
tribejfcppearance,  and  age  of  the  adverse  party;  the  weight  and  quan¬ 
tity  ef  the  property  in  dispute;  the  names  of  the  complainant,  and  his 
adversary ;  the  names  of  their  respective  ancestors,  and  of  the  ruling 
kings;  the  grievance  done,  and  the  names  of  the  original  acquirer,  and 
grantor.”  The  year  and  other  [points]  here  mentioned,  are  declared  to 
be  of  use  in  cases  of  mortgage  and  the  like.  And  the  necessity  of 
sometimes  noting  the  country,  &c.,  is  declared  in  another  smiti :  2 
The  country ;  place  site,  tribe,  name,  neighbourhood, 
XII.  dimensions,  nature  of  the  soil,  the  names  of  ancestors, 

and  of  former  kings  :  these  ten  should  be  specified  in 
a  suit  for  immovable  property.” 


24.  KStySyana :  “  Let  the  Chief  Judge  record  at  length 

Correctiou  of  it.  ^  °f  ™USe’  aS,  the  [P1f\tiff’sl  0 

on  paper,  after  it  has  been  corrected  on  a 
board,  in  white  letters.”  Nar&ia  defines  the  limits  of  correction 


the  first 


may  amend  his  declaration  until  the  answer  is  given'  in,  but  being 
stopped  by  the  answer,  the  correctioas  must  cease.  But  as  long  as 
the  Defendant  shall  not  enter  the  answer  oi  tne  plaint,  so  long  may 
the  Plaintiff  cause  them  to  write  any  [further]  account  of  the  matter.” 


25.  -The  properties  of  a  plaint  being  thus  laid  down,  false  plaints 
_  at  variance  With  them,  are  also  touched  upon,  though 

■ 'Plaints  inad-  well  known  as  fictitious.  -Thus  in  another  smiti : 
ml381  e'  “  Let  them  utterly  dismiss  a  false  suit,  unknown  [to 

reason],  shewing  no  trespass,  unmeaning,  unfounded,  whether  incapa¬ 
ble  of  proof,  or  contrary."  Unknown,  as  if  he  said,  ‘  Flowers  from 
heaven  have  been  stolen  from  me.’  Shewing  no  trespass,  as,  ■  He  fol¬ 
lows  his  business  by  the  light  of  my  lamp.’  Unmeaning,  as,  ‘  What 
d’ye  call  It  [kacatatapa]  fa)  has  been  taken  from  me.’  Unfounded,  as, 
‘  He  living  opposite  to  me  reads  with  a  loud  voice.’  Incapable  of  proof, 
«s,  ‘  Tliis  person  laughed  at  me  with  a  .scowling  brow,’  or  the  like. 
Contrary,  to  common  sense,  as,  '  1  was  abused  by  a  dumb  man.’— - 
Plaints  in  opposition  to  the  City,  district,  or  other  point,  are  also  touch¬ 
ed  upon  d  “  That  complaint  which  is  prohibited  by 
XXII.  the  Government,  or  detrimental  to  the  interests  of  a 

City,  or  a  country,  or  to  the  different  tradcs-people, 
citizens,  villagers  .and  merchants,  is  pronounced  to  he  inadmissible.’' 


1 — For  instance,  a  man  in  Central  India,  [Mndhyndf.yri,']  suing  for  a  planta¬ 
tion  of  betel-nut  trees,  [knowing  they  cannot,  grow  at  a  distance  from  the  coast/J  or 
fur  mangoes,  out  of  season,  Ac.  Viramit.  loaf  i’dth  p.  1st. 

2— YAjuavatkyn— Mcntn  p.  412.  3— Mcntn,  page  413, 


(a)  This  word — ha-ea-fa-ta-pa— is  composed  of  the  first,  rough  or  pnrutba  letter  of 
each  varga  of  the  Nag. art  alphabet  :  a  similar  formation  is pa-ja-daitii-tu,  the  third, 
smooth,  or  s arato  letter  of  each  such  varga. — Ijt, 
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idered  in  law  as  an  answer  of 
i  author  declares  this  again  to  be 
of  four  kinds  :  “  An  answer  of  denial  is  of  four  kinds  ; 

as  ‘  this  is  false '  I  know  not  this  matter ‘I  was  not 
then  present’ ;  or  ‘  I  was  not  born  at  that  time.’  ”  An  answer  of  assent 
[satyottara]  is  noted  in  another  smiti:  “A  declaration  affirmative 
of  the  matter  in  dispute,  is  termed  an  assent.”  N&rada  exemplifies  a 
special  exception  [pratvavaskandana]  :s  “  When  the  defendant  acknow¬ 
ledges  the  [receipt,  ot  the]  sum  as  declared  by  the  plaintiff,  but  alleges 
a  consideration,  it  is  deemed  a  special  plea.”  Katyiyana  thus  pro¬ 
pounds  the  plea  of  former  judgment  [ prannySya]  :®  “  If  a  man*  though 
cast  :u  law,  revive  the  suit,  he  should  be  considered  as  one  previously 
confuted,  and  is  called  an  appellant  from  a  former  decision.” 


2i).  I  he  pirj  itu  •  e  in  answer  being  thus  fixed,  [a  defective  one] 
iko  pi  lined  m  another  smiti,  though  the  nature 
I'l-nlunsiiiiili  o1  m  unsv  ei  wanting  these  properties  conveys  intrin- 
answers.  sic  proof  against  itself “  That  is  not  an  answer, 

ulinh  is  dubious,  not  to  the  point,  too  confined,  too 
extensive,  oi  net  embracing  all  parts  of  the  declaration.  That  which 
is  relative  to  othu  m  itter.  incomplete,  obscure,  confused,  not  obvious, 
is  a  faulty  answer.  kSty£yana  also  says  :  “  When  an  answer  admits 
the  truth  of  the  plaint  cn  one  count,  and  on  another  sets  up  a  special 


1 — A  passage,  apparently  a  (ext,  agreeable  to  this  is  found  in 
2 — Meutu.  p.  413.  3— Mcntn.  p. 

-Aleuts.  414.  D-6-  Colo.  Digest.  1st,  370.  7--AIer 


VYAVAHA'lU  MAYU'kHA.  CHAP.  I.  SECT.  I.  21 


exception  [kSranam]  and  at  the  same  time' denies  another  Count  alto- 
is,  from  its  mixed  nature,  held  to  be  no  answer.” 


* .  SO.  .  -The  same  author  states  the  reason  for  this  notice  of  a  void 
-OwnorobaiHii  answcr  ;1  “  For  in  one  suit,  the  proof  cannot  rest  on 
__  .  '  both  parties,  nor  can  both  obtain  judgment,  nor  can 

two  answers  be  offered  at  once.”  Here,  the  meaning 
is  tbia  :  ‘  In  giving  a  flat  denial  and  a  special  exception  in  one  answer, 
the  actions  of  two  different  plaintiffs  are  opposed  to  each  other.’  It 
has  been  thus  declared  by  NSrada  :2  “  It  has  been  recorded,  that  in 
the  ease  of  a  total  contradiction,  the  proof  rests  with  the  complainant ; 
and  in  the  case  of  a  special  exception,  with  his  adversary.”  Therefore 
both  parties  in  one  cause  [exhibiting  proof]  is  contrary  [to  law.]  Even 
so,  both  act i ops  lie  on  the  Defendant,  when  there  is  a  jumbling  of  a 
special  plea,  with  plea  of  former  judgment ;  for  it  is  said  by  Vyasa : 
“  In  pleading  a  former  judgment  and  special  exception,  the  Defendant 
must  exhibit  the  proof.”  And  again  by  the  same  :  “  In  plea  of  former 
decision,  it  must  be  satisfactorily  established,  by  exhibiting  [copy  of] 
the  decree  so  gained  to  the  .Chief  J udge,  and  the  rest  likewise.”  There¬ 
fore,  in  pleading  a  former  decision,  it  must  be  established,  either  by 
exhibition  of  the  decree,  or  by  those  who  .saw  the  original  decree,  or 
the  like.  But  in  an  answer  setting  up  a  special  exception,  the  defence 
[must  be  supported]  also  by  witnesses,  documents,  and  other  proof. 
Here  also,  [proof  on  both  sides  in  one  cause]  is  contrary  [to  law.]  The 
same  rules  must  be  observed  also  in  a  mixture  of  three  or  four  [pleas 
in  one  answer.] 


31.  And  in  these  matters,  the  properties  of  a  void  answer  arise 
from  conjunction  :  for  if  in  due  order,  the  properties  of  a  [valid]  answer 
are  preserved  ;  and  this  order,  must  depend  upon  the  pleasure  of  the 
Plaintiff,  Defendant,  and  the  Assessors.  And  even  thus  HSrita  says : 
“  When  a  denial’  and  special  plea  are  both  contained  in  one  answer 
together ;  also  a  confession  with  any  other  [answer,]  then  which  [of 
them]  is  to  be  taken  as  an  answer  [to  that  plaint]?  that  which  con¬ 
tains  the  most  important  matter,  of  that  wherein  there  is  something 
of  use  to  the  action,  is  to  be  considered  ns  the  proper  answer,  to  prevent 
confusion:  for  otherwise.”  'There  will  be  confusion’  is  wanting  [to 
Complete  the  sense]. 


32.  The  meaning  of  it  is  this:  ‘In  a  claim  for  gold  and  clothes, 
when  it  is  pleaded,  that-  the  gold  was  not  received,  and 
XVI.  that  the  clothes  were  received  and  returned  ;  first  let 

them  decide  about  the  gold,  and  afterwards,  the  point 
relating  to  the  clothes  may  1*  settled.’  The  same  course  is  to  l>e  pur¬ 
sued,  in  a  mixture  of  a  denial  with  plea  of  former  decision,  and  of  the. 
latter  with  a  special  plea.  Likewise  even  in  those,  disputes,  where  it  is 
pleaded,  ‘the  gold  was  received,  but  the  clothes  were  not;’  or,  ‘[the 


1 — Macoaghteu,  p.  415.  On  the  subject  of  the  "Onusprobandi,”  sec  Bepthiim 
on  Evidence,  p  257.1Gb.  lGih]. 


clothes]  worn  given  lawk  dr  [whore  it-  is  said  :J  <1  gained  a  former 
action  about  the  clothes the  case  must  he  tned  only  with  respect 
to  the  clothes,  not,  with  reference  to  the  gold.  For  though  it  is  a 
matter  of  more  value,  yet  there  is  no  action,  or  proof,  upon  it.'.  But  in 
a  dispute  where  the  Plaintifl  says :  'This  is  my  cow  which  ran  away 
at.  such  a  time  ;  I  saw  it  m  lus  house  pist  now  and 'the  Defendant 
answers  :  ‘  This  is  utterly  false :  even  before  the  time  set  forth  [in  the 
plaint,]  it  was  standing  at  my  house,’  it  comprehends  both  a  denial 
and  special  plea  ;  there  is  no  property  of  a.  void  answer  in  this,  which 
is  an  answer  of  denial,  [at  the  same  time]  shewing  cause  or  special  ex¬ 
ception.  The  action  lies  here  with  the  Defendant  alone ;  not  at  all  with  ■ 
the  Plaintiff,  because  ol  this  text  of  Hfinta  d  “  When  an  answer  in¬ 
volves  a  denial,  and  a  special  plea,  the  special  plea  is  to  be  first  con¬ 
sidered.”  Even  so,  if  there  be  a  conjunction  of  a  denial  with  plea 
of  former  judgment,  or  of  a  special  plea  together  with  plea  of  former 
judgment.,  in  a  suit  of  only  one  count,  it  does  not  partake  of  a  void 
answer.  In  both  of -these  eases,  the  proof  lies  with  the  defendant  only. 
This  is  enough  to  shew,  that  in  no  one  case  can  proof  on  both  sides 
exist  by  any  means. 

33.  Yajnavalkya  lays  down  the  order  for  exhibiting  the  proof, 

after  the  answer  lias  been  recorded  in  writing  ;2  After 
Exhibition  of  Je(,  the  Plaintiff  immediately  ge.t  them  to  write 
*’ro°  ‘  down  the  proof  of  the  matter  complained  about :  when 

Xytj  that  is  satisfactory  he  will  gain  the  cause,  but  when  it 

is  otherwise,  it  will  be  reversed.”  This  again  relates 
to  an  answer  of  denial,  but  in  the  other  kinds  of  answer,  the  exhibition 
of  proof  lies  with  the  defendant  alone.  Thus  Harlta  :*  "  For  in  an 
answer  pleadum  a  former  decree  or  a  special  exception]  the  defendant 
shall  exhibit  the  proofs;  m  answer  of  denial,  the  plaintiff;  but  issue 
cannot  be  had  m  an  answer  of  assent. 

34.  Yajnavalkya  mentions,  that  there  are  four  feet,  or  requisites 

of  a  decided  suit :  "  A  decision  in  causes  is  shewn  to 

Pleadimrs  mu-  have  four  quarters.  And  these  four  quarters  are  ex- 
merated.  plained  in  another  smrti  ■*  “  It  has  four  divisions  ; 

namely  the  declaratory,  replicative,  probatory,  and  ad¬ 
judicative,  and  is  termed  quadruple.  But  this  has  reference  to  an  an¬ 
swer  distinct  frem  one  ot  assent:  because  in  an  answer  of  assent,  there 
are  only  two  members :  even  as  Brbaspati  says  :  “  In  an  answer  of 
denial,  the  cause  must  be  completed  in  its  four  members;  and  likewise 
in  a  special  plea ;  but  in  une  confessing  the  claim,  the  suit  may  be  con¬ 
sidered  as  complete  with  two  members.” 


1— Maenaghten,  page  41C. 

inaghten,  p.  449,  where  some  little  variation  is  found  in  the  reading. 

3 — Macnaghten,  p.  4S1. 

aghten,^  p.  416-17,  where  the  whole  text,  of  which  thiqis  only  the  latter 
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135.  Yfijfiavalkya1  “  A  person  complained  against,  not  having 
.  A,  , ,  cleared  himself,  shall  not  retort,  nor  shall  another 
itetb^*  Prohl‘  charge  a  person  already  labouring  under  a  charge,  nor 
.  1  shall  any  thing  foreign  to  the  original  complaint  be  in- 

Bosptum.  troduced.  But  he  may  make  a  countercharge  in  cases 

of  affrays,  or  criminal  prosecutions.”2 


$6,  N5rada  :3  “That  man,  who  forsaking  his  original  claim, 
rests  on  other  grounds,  is  known  for  a  false  claimant, 
by  reason  of  the  confusion  of  his  proceedings.”  The 
Technical  errors  meaming  Ls,  that  the  false  claimant  becomes  [only] 
remediable.  liable  to  punishment ;  he  is  not  to  be  cast  in  his  cause 

.  so  laid.  And  this  must  be  taken  with  reference  to 
suits  for  money :  Even  as  the  same  author  says  A  “  A  verbal  error,  is 
not  fetal  in  all  [any]  civil  actions  ;  -  [for  instancy,  in  actions  brought,] 
for  seduction,  for  landed  property,  or  for  debt,  the  Plaintiff  is  to  be 
punished,  but  it  does  not  annul  his  claim.”  The  second  hemistich  is 
added  for  the  sake  of  clearing  up  the  first. 

37.  YSjnavalkya  -.5  “  When  witnesses  are  adduced  on  both  sides, 
.  ,  the  witnesses  of  the  first  complainant  [are  to  be  exa- 

dcncTelpt  mined].  If  the  first  side  be  weak,  or  wanting  in  that 

point,  those  of  the  Defendant  may  be  received.  The 
first  complainant,  the  Plaintiff  in  the  suit.  The  first  side,  the  plaint. 
If  it  be  weak ;  when' there  is  no  proof  required  [of  the  plaintiff,]  because 
of  the  Defendant’s  taking  it  on  himself,  by  an  answer  shewing  cause. 
The  receipt  Of  oral  evidence,  is  put  for  the  sake  of  denoting  proof  in 
other  Ways  also. 


38.  The  same  author  says  :6  “  A  competent  surety  must  be  taken 
"from  each  party,  for  the  decision  of  the  dispute.” 
Sureties.  T/tc  decision ■  of  the'  dispute,  the  satisfaction  of  the 

Inadmissible.  judgment.  Kiityayana  specifies  who  are  not  to  be  rc- 

.  ’  ceived  in  the  matter  of  security :  “  Neither  a  master, 

nor  an  enemy ;  nor  in  like  maimer  the  master’s  foreman,  nor  one  con¬ 
fined,  nor  in  like  manner,  one  sentenced  to  punishment,  nor  one  of 
doubtful  character  at. any  time  ;  neither  an  heir,  nor  a  poor  man,  nor 
even  one  obliged  to  dwell  elsewhere ;  nor  one  apppinted  on  the  king's 


1— Macnaghlcn,  p,  417. 

2 — Scf  chapters  16lh  and  ISiit. 

3 — Macnagbten,  p.  417,  where  it  is  translated  ‘must- -he  nonsuited.'  T  have  made 
the  text  literal,  to  agree  with  thr,  comment  following. 

4-Macnaghten,  page  417. 

5— Macnajrhtcn,  p.  420,  451,  p.  v.  Here  the  (ext  is  made  to  apply  to  a  general 
rule  between  plaintiff  and  defendant  ■.  in  the  MitAkshara,  [Sir  F.  M’s.  authority]  it  is 
laid  down  for  a  particular  case,  between  two  claimants  for  the  same  property  and  thus 
the  Mayfiiho  ami  Mitiksbard  differ  widely. 

6— Macuagldni  p.  IW  Strange'..  Element?,  1st,  SOT. 


XIX.  quiring  so 

tlu.-  like.  1 
to  particular  vices.  An,  h> 
to  take  a  man's  estate. 
dwell  ehscniicrc,  one  turned 
the  being  security,  contract 


e  who  is  unable  to  liquidate  the  claim 
mil  to  it,  as  a.  tine  to  the  king  :  nor  one 
:o  be  taken  fas  sureties]  in  matter*  pp- 
ty.”  Confined,  liound  in  fetterX^or 
of  doubtful  character,  one  addicted 
sons,  grandsons,  and  others  entitled 
oooi’  man,  one  indigent.  Obliged  to 
of  tiie  country.  Yajuavalkya :  “But 
debts,  and  giving  evidence,  between 
m  and  wire,  and  likewise  a  father  and 
son,  if  they  be  unseparated,  is  not  recorded." 

39.  In  default  of  security,  KAtyayana  says  I  “  If  a  party  be  un¬ 
able  to  furnish  a  competent  surety,  he  is  to  be  guarded ; 

Confinement  in  .incj  t])e  c]0.se  of  each  day,  is  to  furnish  wages  for 
dclault  of  sure  y.  yie  payment,  0f  guards.”  The  same  author  adds : 
“  A  man  of  the  twice  born  classes,  who  is  deficient  in  security,  shall  be 
guarded  by  men  accompanying  him  out  of  doors  ;  but  they  shall  confine 
in  prison,  £udras  and  the  other  [low  castes]  who  cannot  give  se¬ 
curity.” 


40.  NSrada-  sets  forth  the  qualities  of  a  false  plaintiff  [liina- 
vadi]  :  “  That  man,  who,  entirely  giving  up  his  first 
False  Plaints.  ground  of  action,  again  takes  up  another  plea,  is,  by 
reason  of  his  passing  away  from  one  cause,  decidedly 
known  to  be.  a  false  claimant.”  YSjnavalkya  shews  how  to  distin¬ 
guish  the  party  who  is  in  the  wrong  :3  One  who  is  constantly  shift¬ 
ing  his  position,  who  licks  about  his  mouth,  whose  forehead  sweats, 
and  whose  countenance  continually  changes  colour  ;  one  whose  mouth 
dries  up,  and  who  faultevs  in  his  speech,  who  contradicts  himself  often  ; 
one  who  does  not  look  up,  or  return  an  answer ;  who  contorts  liis  lips  ; 

one  who  undergoes  spontaneous  changes,  whether 
XX.  mental,  verbal,  corporeal,  or  actual  :  such  person, 

whether  making  a  claim  or  giving  evidence,  is  esteem¬ 
ed  false.”  His  mouth,  the  region  of  the  lips. 


SECTION  II. 

Of  Proof  in  General  (Pramdua.) 


1.  Yijhavalkya  :4  “Evidence  is  said  to  consist  of  documents, 
possession,  and  witnesses.  In  the  absence  of  all  these, 
TSaturc  ol  Proof,  a  divine  test  is  prescribed.”  KStySyana  also  :5  “  When 
one  adduces  human  evidence,  and  the  other  appeals  to 
a  divine  test,  the  king  will,  in  this  instance,  proceed  to-  examine  the 


■  !  — Macnaghten,  p.  419.  2  — Mscnaghten  p.  418, 

3— Vide  ante,  pain.  36.  Macnaghten,  117.  p.  v. 

,  4— •i’ftcuaghlea  p.  438,  Strange’s  tlcm.  Ht,  309.  5— Matnaghten,  p.  439. 


huro*»  evidence,  and  will  not  have  recourse  to  tlid  divine  test."  “■  Even 
wtottsyhuman  testimony  is  applicable  to  only  one  port  of  tile  case,  that 
is  tadbe  received  in  preference';  and  recourse  must  not  be  had  to  per¬ 
son*  billing  to  establish  the'  whole  case  by  supernatural  means.’’ 

Proof  by  ordeal  is  not  declared,  when  living  witnesses 
Proof  by  deeds,  are  present;  and  when  there  are  deeds  or  documents 
in  a  cause,  neither  ordeal  nor  witnesses  shall  lie  [re¬ 
sorted  to].  As  for  those  rules  which  #e  set  up  by  separate  trades, 

r-4^,1  - - r - n - ’---’---j,  [gana]  and  the  like, 

:■  ordeal,  nor  witnesses."1 2 * * 


[p<iga]  jpint  companies  [qreni]  corporate  bodies,  [ 
the  proof  of  them  must  be  written  deeds ;  neither  oj 


2.  !  “  In  nonfulfilment  of  -a  gift,  as  well  as  in  £ 

where  a  decision  is  required  between 
By  witnesses.  servant ;  in  nonfulfilment  of  sale,  and 
.  goods  purchased  ;  in  gambling  also,,  i 

XXI.  animate  or  living  objects,  when  disp 

up,  proof  by  witnesses  is  declared  req 
deal  nor  by  documents.” 

3.  In  disputes  respecting  'the  making  of  doorwas 

that  about  enjoyment  of  any  thing,  ' 
And  by  posses-  pyje  possession  is  the  strongest 
***•  mentv  nor  witnesses.” 

4.  Brhaspati  declares  ordeal  to  be  in  some 

“  Makers  of  false  jewels,  pearls. 
Ordeal,  when  steal  deposited  articles;  murder! 

,  lawful.  commit  adultery  with  other  men’s  wj 

be  examined  by  [ordeal  of]  oath  ; 


i,  if  witnesses  are  present,  and  the  defendam 


in 


‘  this  writing  was  not  made  by  me ;  it  was  forged  by 
laid  down  that  writing,  a  decision  on  the  case  shall  t 
deal.”*  In  the  case  of  a  capital  offence  committed  in 
uninhabited  place,  at  night,  or  in  the  interior  of  a  dwell 
case  of  a  denial  of  a  deposit,  divine  test  must  be  resorti 
pati :  “  Wlien,doubts  are  produced  in  written  or  oral 
where  the  circumstantial  evidence  is  incomplete 
made  the  means  of  clearing  up  the  matter.” 

5.  The  same  author  states  a  liberty  of  choice  ii 
tween  ordeal  and  witnesses :5  “In  tin- 
Matters  of  choice,  a  capital  offence,  or  affray  by  deed,  or 
cases  of  violence  committed  long  ago. 

1—  See  ante,  action  1st,  para.  10th  :  and  post.  Chapter  2nd, 
chap.  12th,  para.  3rd. 

2—  8ee  subsequent  Chapters  on  these  heads.  3— Ordeal 

(«)  Some  mistake  here:  r,',rU  is  plaintiff  :  prafinidi  is  dcfendaii 

.  4-  Xuradn,  in  the  Mitakshara,  Macnaghtrn,  p.  h; 

5— Macnaghten,  p.  43!h  tj.  v.  'Assault  and  battery’  does  no- 
Hindi  law-term,  which  includes  ‘  alms.-,  &c,’  under  this  bead.  Sri 


deal  i 


nn cl  onleal.  are  mentioned  as  admissible.  with  a  view  (»>  the  wellbqjng 
of  tin;  subjects/'  Entry  oj  any  trifling  circarnstavn-,  one  point  oi  proof 
In  an  affray,  by  'words,  meaning  personal  abuse,  as  ■  you  bave’murder- 
ed  a.  Brihman,’  or  the  like! 

6.  Bui  what  hatyav  RUi^sey.-;  lb  at  :  In  wordy  affrays,  and  in 
disputes  lor  land,  they  shall  not  take  notice  of  ordeal,” 
Explanation.  ,  elates  to  tutting  c'.s  of  abuse;  the  word -Wwl  is 
XXII  merely  used  to  signity  fixed  property  [in  general,]  by 

putting  a  part  for  the  whole.  Even  as  Pitimaha  says : 
"  In  disputes  for  fixed  property,  they  must  cause  ordeal  to  be  exclud¬ 
ed  [’  therefore,  if  there  be  witnesses  or  other  legal  proof  then  ordeal  is 
prohibited.  Even  so  the  .same  author  says  :  '■  They  shall  cause  the 
matter  to  be  proved  by  these  [three  means.]  ny  witnesses;  by  documen¬ 
tary  evidence,  and  by  possession.’ 

7.  Pitiimaha  :  “  Where  deeds  are  not  to  lie  procured,  nor  proof  by 
possession,  nor  witnesses  :  and  there  is  no  manifesta- 
Tol  M  absence  of  tion,  [or  descent,  of  the  uidgmeut]  of  the  Gods,  then 
evidence.  the  proof  lies  iu  the  opinion  ot  the  king.”  Disputes, 

w  hich  maintain  such  a  doubtful  form,  that  they  are 
not.  capable  of  being  determined  with  certainty,  the  King  shall  decide, 
by  his  own  opinion  of  them,  for  he  is  the  lord  of  oil.  Thus  the  Vyava- 
liara  MStrcktf  is  finished 


CHAPTER  II. 


Of  THE  DIKFERKXT  MODES  Of  PROOF 

PE'. 'TION  1. 

Of  Evidence  by  Writings  (f.d-h </,r ). 


Evideuci 


XX1.II. 

of  two  natures 
the  king  g  n.tlni 
distinguishing 


tie 


hi 


"  '•"'I"1  Brh'i'it,  Wnt.ugs  i,e  ,1.  U.ed  to  be 

o(  three  kinds  ;  those  written  by  the  king,  made  at  a 
paiUcul.u  place,  and  likewise- written  bv  anv  person 
with,  ms  oi, ,i  hand  ,  but  their  further  subdivisions  aro 
\tiy  n.imtious.  ’  As  lor  only  two  kinds  being  men¬ 
tioned  bv  Vasishtha  .  <  n  tings  are  understood  to  be 
‘, tll0se  executed  among  the  people,  and  those  relating  to 
Us,  it  is  occasioned  by  bis  considering  as  one,  without 
tlnm  tln.se  made  at  a  parncular  place,  and  those  under 
a  hand  Among  the  people,  is  a  parallel  expression  to 
ig  mankind  fm  general.]  According  to  the  author  of 
vwjitfii  evidence  is  declared  to  tie  of  two  kinds,  those 
ei.c  king,,  and  those  current  among  mankind. 


T-Tac  Smrti  Samyralm.  2— See  post 'para.  C,  S. 


VAHA'RA 


2.  Bihaspati :  "  Writings  among  mankind  arc  of  seven  kinds  ; 

„  for  partition,’ gift,  purchase,  pledge,  public  agreements, 

t^gBaeration  of  x]aveS)  debts,  and  tbe  like  :  the  king’s  orders  are  of 
•  .  three  kinds.”1-  “  That  record  of  .partition  which  bro- 

'  Via.  thers,  [or  other  coheirs,]  execute,  after  making  a  just 

Deeds,  of  Tar-  division  by  mutual  consent,  is  called  the  written  me- 
inorial  of  the  distribution.”  And  when  a  man  has  given 
QjU  '  away  land,  the  deed  which  he  gets  drawn  out,  ‘for 
holding  the  land  aslong  as themoon  andsun  shall  last(a), 
unreserved,  and  incapable  of  being  seized  by  any  one,’ that  is  known  * 
as  a  writing  of  gift.  “  When  any  one,  having  bought  a  house,  field,  or 
the  like,  causes  a  deed  to  be  drawn  up,  containing  an 
purchase,  exact  statement  of  the  price,  that  is  called  a  -writing  of 
Pledge,  purchase.”  “  When  a  man,  having  given  in  pledge 

either  moveable  or  fixed  property;  causes  a  writing  to 
be  made  out,  stating  in  it  the  conditions,  whether  of  preservation  or 
enjoyment  [by  the  mortgagee],  it  is  called  a  writing  of  pledge.”  “  If 
the  people  ot  a  whole  village,  or  of  a  district,  mutually  execute  a 
wilting,  under  their  own  signatures,  among  tliem- 
■  Agreement,  selves,  for  the  sake  of  some  ordinance  not  contrary  to 
the  king’s  [laws],  that  is  called  a  writing  of  agree¬ 
ment.”  “  When  a  person,  destitute  of  clothes  and  food, 
Slavery  and  makes  a  writing  in  a-  forest  to  this  effect,  ‘  I  will  do 
Debt.  your  work,’  that  is  called  a  writing  of  slavery.”  “When 

a  person,  taking  up  money  at  interest,  makes  out  a. 
deed  himself;'  and  causes  the  same  to  he  done  by  the  other  party,  it  is 
■  termed  a  writing  of  loan,  arid  by  the  vise,  a  deed  of  debt.”  From  the 
words  the  like,  we  must  understand,  '  of  purification,  and  the 
like. 

3.  KAtySyana  declares  what  arc  these  deeds  of  purification  and 

the  like  :  "  When  an  accusation  has  been  sustained,  and 
Likewise  of  Pu-  penance  for  it  performed,  by  a  man.  the  deed  certifying 
r  cation, •  Ins  purity,  is  known  as  a  deed  of  purification,  if  attest¬ 

ed  by  witnesses.”  "  In  all  the  higher  [classes,]  -where  an  accusation  is 
sustained,  the  writing  which  is  passed  when  the  dispute  is  finished,  ft; 

known  as  a  deed  of  peace.”  When  a  decision  is  given 
Peace,  in  boundary  disputes,  a  deed  of  boundaries  is  drawn 

~  ,  •  out.”  Prajapati  mentions  a  deed  ol  bail :  “When  the 

Boundaries,  ^  ^  the  Verv  thin!J  bancd  ..,„ain  to  ;moUier 

Bail  for  pledge,  he  shall  cause  a  deed  of  p!  d_  t>  !c  le- 

corded  in  writing,  and  give  with  it  flic  deed  jhere- 
“d  veil  |  m  tie  fret  t 

4.  Yftjiin  ill  M  als  11  v  ne  1  1  1  the  whole  debt,  he 


mi  .•  between  tlit-  two  kinds  of 
I.  (host:  made  with  a  persons 
of  another  :■  ■  Documentary 
■  if  two  sorts  :  [the  first]  in 
h  need  not  have  subscribing 
neither  person,  which  ought  to 
on  the  usage  ol  the  country.” 
ncn  is  jii  the  handwriting  of 
ich  red  as  sufficient  evidence, 
mi  s:  obtained  by  force-  or 
o  cheat],  or  the  like.  The 
se  done  bv  another  r*  “What- 
m  parties  bv  mutual  consent, 
.”  witnesses,  headed  with  the 
i.  tort  night,  day.  name,  tribe, 
parties  fathers.  ko>  must  be 
rpiahhcd  in  a  branch  of  the 
mi  a  particular  qualification, 
ihe  same  author  says:5 
a-  borrower  should  sign  his 
is  above  written  has  the  as- 
witnesses.  being  equal,  shall 
lier  first,  •  I,  such  an  one,  am 
r  shall  then  write  at  the  end, 

1  bv  me.  the  son  of  such  an 
by  both  parties.’  ”  Equal, 
pies,  for  equal,  they  read  un- 
ve  sign].  Narada  :fl  "That 


ascribed 


succeed  him,  either  on  prepared  silk,  or  on  a  plate  of 
Vi*,  of  Gift.  copper,  sealed  above  wi  th  his  own  signet1  (rt ).  “  Having 

■fr  described  his  ancestors  and  himself,  and  stating  the 

quantity  of  the  gift,  with  the  measure  of  -the  acquisition,  and  the  divi¬ 
sions,;  and'  set  his  own  hand  to  it,  and  specified  the  time,  let  him  render 
his  donation  firm."  Fixed  property,  a  corody  in  mines  or  the  like,  . 
given  by  the  king  or  others,  having'  the  probable  gains  fixed.  That 
which  is  received,  is  an  acquisition,  whether  land  or  any  other  thing.  Its 
measure,  stating  it  to  be  so  much.  That  which  is  given,  is  a  gift, 
whether  a  house  or  any  other  thing.  Its  divisions,  are  the  boundaries. 
Staling,  reciting.  Moreover  :  “  If  the  king,  pleased  with  the  service  or 
bravery  of  any  one,  bestow  on  him  a  district  or  other  [portion  of  land,] 
by  a  written  deed,  that  is  a  writing  of  favour.”  “  When 
Favour  and  Be-  the  king,  after  going  through  the  plaint,  answer,  proofs, 
creea'  and  decision,  in  a  cause,  issues  a  written  [decree]  to 

the  gaining  party,  that  is  called  a  writing  of  victory.”2 

7.  VySsa  thus  mentions  the  king’s  deputy  :  “A  Secretary  special¬ 

ly  appointed  by  the  king  himself,  shall  fully  write 
Their  execution,  down  -the  King’s  grants  or  orders,  either  for  peace  or 
war,  on  copper-plates,  or  else  on  strong  cloth.”  And 
here  the  same  author  mentions  what  is  to  be  written  by  the  king,  as 
his  own  signature  of  acknowledgement :  “  He  shall  himself  write  with 
his  own  hand,  the  boundaries  and  measurement  [of  the  disputed  land, 
adding]  '  done  before  me,  the  son  of  such  an  one,  being  king  of  such  a 
XXVII  place.’”  Boundaries  And  measurement  •,  their  accep¬ 

tation  will  be  understood  from  the  former  texts. 

8.  But  Vasishtha  mentions  four  kinds  of  royal  writings  :  “  Grants 

are  to.  be  considered  as  the  first,  and  next  decrees; 
Rojal  Orders.  these,  with  his  orders,  and  respectful  correspondence, 
are  the  four  kinds  of  royal  writings.”  That  writing, 
whereby  he  communicates  any  business  to  the  heads  of  districts,  to  his 
servants,  and  to  the  guardian  of  the  kingdom,  is  called  a  letter  of 
orders.”  “  That  whereby  he  makes  known  any  busi- 
And  private  cor-  ness  to  his  family  priest.  His  domestic  chaplain,  or  his 
respondence.  spiritual  teacher,  all  persons  to  be  respected  and  wor¬ 
shipped,  is  termed  a  letter  of  respectful  address.” 
Brants,  and  decrees,  -are  already  mentioned. 


9.  Yajhavalkya  “  An  instrument  being  in  another  countrv. 

badly  written,  or  destroyed,  or 'effaced,  or  stolen, 
7lencw.il  and  torn,  or  burned,  or  divided,  he  shall  cause  another  to 
proof  ofWritings.  executed.”  Ndrada:4  “In  the  case,  of  an  insinune 
lacing  deposited  in  another  country,  or  destroyed, 


3— Maciifivlilm. 


batlly  written,  or  stolen  t  sJiouM  it,  lx;  in  existence,  tune. must  be  allow¬ 
ed  ;  should  it  not  lie  m  existence,  ocular  evidence  must  lie  resorted  to.” 
Kvhlenn:,  witnesses  :  in  their  absence,  ordeal ;  tor  it  is  said  by  Kftyjjr 
vana :  “  In  the  absence  o(  writings  and  witnesses,  they  may 'exhibit 
[proof  bv]  ordeal  in  judicial  matters.”  r^piavalkya  :r  The  correctness 
or  validity  of  a.  disputed  or  doubtful  uniting,  may  be  established  by 
[comparing  it  with  |  something  written  [by  the  Defendant]  with  his 
own  hand  (a)  or  the  like  [test]  ;  bv  its  fitness,  the  possibility  of  receipt, 
the  existing  evidence:  marks:  established  connection,  or  circumstan¬ 
ces'.  title,  and  such  reasonable  marks.’  1<  daess,  the  [debtor’s]  want 
of  money.  Possibility  of  recap (,  residence  of  both  parties  in  one  place. 
Marks,  impression  of  a  seal,  and  the  like.  Pvulenee,  by  witnesses,  or 
other  proof.  Circumstances.  amounting  to  connexion, 
XX  VIII.  as,  the  possible  means  of  receipt  [of  the  matter  in  dis¬ 

pute.]  Title,  some  possible  mode  of  acquisition.  Rea¬ 
sons,  inferences.  .Prajilpati :  “  A  decision  is  to  lie  made  with  the  greatest 
care,  when  royal  orders  of  a  king  are  exhibited,  by  producing  the  im¬ 
pression  of  the  sea!  set  with  the  king’s  own  hand,  and  the  hand-writ¬ 
ing  of  his  Secretary.  ’ 

10.  Brhaspati  scales  what  are  bad  deeds :  "  A  writing  made  by 
Invalid  Heed-  ]*rsousdving,  inimical,  in  fear,  or  in  pain;  by  women;  by 
intoxicated  or  profligate  persons  ;  bv  those  diseased  ;  or, 
[obtained]  at  night,  or  bv  fraud,  or  violence,  does  not  stand  good.” 
“  When  only  one  witness,  [and  he]  accused  of  crime,,  or  a  vile  person, 
lias  attested  a  deed,  it  is  called  a  false  deed :  and  where  the  writer  is  a 
similar  person,  it  is  considered  the  same.” 


1. — A  text  rm  snmiar  fo  tins  is  found  in  Macuagbten,  p.  15b,  let  there  are  so 
many  pouns  01  difference,  that  I  cannot  safely  adopt  it,  in  opposition  to  the  commentary 


(it)  As  regards  the  pracsnm;:i; o  es  coa/Kr.  nlmir  srrir.tcrnm,  the  Hindu  law  contrasts 
advanageously  with  the  f.ngiisli  eonmion-law.  which  totally  excluded  the  proof  of  hand¬ 
writing  by  comparison.  Her  now  Slat.  17  and  18,  Viet,  c.  125,  as.  27  and  103.  The  Indian 
Act  1.1  ot  ibo.'».  sec.  4/.  provides  that  •  on  an  enquiry  wnetlier  a  signature,  writing  or 
seal  is  genuine,  any  undisputed  signature,  wilting  or  seal  of  the  party  whose  signature, 
writing  or  sea!  is  under  dispute,  may  be  compared  with  the  disputed  one,  though  such 
signature,  wnimg  or  seal  be  on  nr,  instrument  which  is  not  evidence  in  the  cause.” 

Hie  proof  by  comparison  of  writings  was  admitted  by  the  Civil  law  with  great 
camion  and  under  l  esh  ici.ions  winch  show  its  distrust  of  this  species  of  testimony. 
‘  Intel  arum  exannuai.nme  pcnilns  non  repulse,  sod  sola  non  sufficient®,  augment o  autem 
tesiiuni  confnmanda’  (Novell.  72,  c.  2).  It  was  to  be  admitted  only  in  cases  of  neces- 
,.ife .  ‘  .red  ntocsse  es!  oinmno  collationem  literarum  suppletiones  eorum  qui  subscrip- 

suiip..  ..ssunieit;  tune  compctens  cst  projierare  quidem  ad  comparationes  (ncque  enim 
.  as  n, odi3  omnibus  inteidieimusi  per  omuein  autem  subtilitatem  procedcre,  et  omnino, 
(si  piitawun  tis  pulex  ojiovlerc  crcai'i,  ctiam  jusjurandum  injieere  proferenti  (Novell. 
7.1,  ..  7)  fiuigc.  on  Colonial  and  Foreign  Laws,  II, '701. — fid. 
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SECTION  II. 

On  Evidence  by  Possession. — (Bhvl-ti.) 


1.  NfSrada  :l  “  Possession,  with  a  clear  title,  [/igainal  affords  evi- 
-  dence  ;  but  possession  constitutes  no  evidence  d  un- 
Eridenoe  by  accompanied  by  a  clear  title.”  Vyasa  mentions  [pos- 
possesaioa.  session  as]  distinguished  b}-  various'  qualities  similar  to 

that  supported  by  title  ?  Possession  is  fivefold  ■  titled 
long,  continuous,  uninterrupted,  and  known  to  the  adverse  partv  '’ 
NArada  declares  the  imperfection  of  [right  in]  the  thing  contested  when 
supported  by  enjoyment-  only:3  “He "who  simply  pleads  possession, 
but  no  title,  in  consequence  of  proving  such  false  *  possession,  i*  to  be 
considered  a  thief.” 


2.  And  this  is  to  be  taken  within  a  period  fit  for  recollectin' 
legal  title :  But  where  it  is  not  lit,  even  enjoyi: 
«.  |7?,|  cons,li  alone  is  declared  to  be  sufficiently  valid,  bv  tlie"  s 
Jiiw”  1  *’  311  author  :4  "  In  cases  falling  within  the.  meniorv  of 
[sm&rttakila]  possession  "with  a  title  is  admittec 
XXIX.  evidence.  In  eases  extending  beyond  the  men 

of  man,  the  hereditary  succession  of  three  ancestoi 
admitted  as  evidence,  even  though  the  title  be  not  produced”  (a).  The 
the  title ■  be  not  'produced ;  the  absence  of  title  arising  from 
non-attainment  of  that,  fit  period  ;  because  of  the  impossibility 
determining  it  afterwavds.  .In  cases  beyond  the  age  of  man  also, 
same  author  says,  on  the  applying  to  recollection  in  the  absent- 
.  title5  “  He  who  enjoys  without  right,  even  for  many  huudred  y< 
the  ruler  of  the  earth  should  inflict  on  that  sinner  the  punishment  of  a  tin 


3.  But  whereas  he  again  says 
n  by  injustice,  by  three  former 


\\I 


1 — Macnaghten,  p.  430.  For  1  title 
2— Macnaeliten.  p.  430.  .3 

4 —  Macnaghtcn.  p.  431.  It  is  aunbuti 

5—  Macuaghten,  p.  424-432. 

(a)  S«>  letter  of  Sir  IV.  .Tones  riic. 
nxd  Judicature  (Calciuta  1859)  p.  15.  If  tb 
or  other,  allow  another  to  hold  it  for  three 
if,  such  property  becomes  lost  to.lnm.  and  ow 
sion.  Bat  as  three  pent  rat  ions  ltmv  lapse  in 
T-istra  that  the  actual  possessor  s  ownersmn  s 
tor  any  time  after  the  tnartiabun  or  rmv 
Mitilshard  this  tm&rttakali i  is  lin  t  at  liXi  vo 
CO  years  a*  the  dine  w  ncu  three  generations  n 
which  the  cUim  of  iho  original  prnpnc.nr  is  m; 
Sujud  Qtoalw*  Mu:a  v.  ,  t;a  Bnnrr  and  iMm 
widow  [in  Bengal]  f 

possession  of  her  husband  s  undivided  share  f<u 
1  Uorley  Dig.  423  dime  Ml.  Wihiim 
As  to  the  Bengal  Rule  ol  iimn  .uon,  ser  Bent 
As  to  the  Madras  Kule.  sis-  Mud.  H - 1-  II  ut  1 
Regs.  I  of  1800,  and  \  of  in-.  -  t  i 


present  occupant. j.  that  is -not  capable  of  being  taken  away  from  him, 
when  it  line  gone  in  order  through  three  lives  :  This  means,  ‘  If  pro¬ 
perty  enjoyed  oven  without  legal  title,  as  well  its  after  unjust  acquisi¬ 
tion,  by  three  former  persons  including  his  father,  is  not  capable  of 
being  taken  avvav,  how  much  less  so,  when  it  is  impossible  to  fix  the 
absence  of  legal  title  fin  the  present  occupant]’  Since,  also,  there  is  a 
text  of  ibirif  a:  “  Wite.n  possession  has  been  held  without  very  good 
title,  but  by  three  former  men,  that  cannot  be  taken  away  when  it  has 
gone  in  order  through  three  lives,  tins  must  be  considered  as  of  pos¬ 
session  without,  a  good  title  proper  for  attainment  of  property,  and  not 
without  the  form  ot  a  title  altogether. 

4.  What  is  further  said  in  a  text  of  Yajnavalkya:'  “He  by  whom 

a  title  has  been  obtained,  must  produce  it  when  im- 
Pronfof  it;  of  puo-ned,  but  his  son  and  grandson  need  not ;  for  them, 
Whom  remniTci.  p0sse,ssl0n  is  of  weight.”  only  means,  that  the  maker 
(if  the  title  alone  is  punishable  in  default  of  proving  it,  and  not  his- sons 
or  other  heirs  :  but  the  fulfilment  of  their  intent  does 
not  consequently  [follow].  Even  as  HSrita  says  •*  “  He 
by  whom  a  title  has  been  acquired,  is  subject  to  penalty  in  case 
of  not  producing  it ;  but  not  his  son,  or  his  grandson  ;  though  the  pos¬ 
session  of  these  two  also,  is  forfeited.”  yajnavalkya “  When  a  person 
dies  during  Ins  defence  of  a  cause,  his  heirs  .shall  support  it ;  enjoyment 
held  without  legal  title  is  there  of  no  use.”  Ihirts,  those  who  take 
shares  in  his  estate,  whether  sons  or  other  persons.  It,  the  title  in  dispute. 

5.  On  the  other  hand  :  it  may  be  said  that  the  assertion  of  pos¬ 

session  during  a  long  space  of  time  being  requisite  as 
Opponent's  ar-  proof,  is  contrary  to  law ;  because  the  prosecutor's 
gument.  defeat  also  occurs,  from  enjoyment  by  another  during 

a  very  short  space  of  time ;  from  what  the  same  author 
says:1  "Loss  accrues  to  him.  who  for  twenty  years  observes  his  land 
enjoyed  by  another  without  interfering  ;  and  in  the  case  of  movable' 
property,  -for  ten  years.  ’ 

0.  To  this  it  is  answered,  that  it  only  means  there  shall  be  a  loss 
of  the  fruits,  or  profits  produced  from  the  land,  or 
KdiUcd.  other  thing-  litigated,  for  so  long  as  the  owner  has  ob¬ 

served  [its  occupation |  hy  another. uncontested  by  him;' 
but  not  loss  of  the  land,  or  other  thing  itself  also,  because  such  inter¬ 
pretation  would  be  contrary  to  the  [former]  text/'  “He  who  enjoys 
without  right. '  tec. 

7.  Katyavana x  "  This  law  has  been  clearly  settled,  that  no 
weight  ot  title  attaches  to  the  possession  of  him  who 
Possession  i  -  has  violently  carried  off  cattle,  women,  men,  or  other 
valid.  [animals] :  neither  by  his  son  after  him.”  Niirada  : 

A  pledge,  boundaries,  a.  minor's  estate  ;  deposits,  both 
specified  and  unknown  -  women  ;  the  property  of  the  king,  and  that 

1 — Macnairliteu,  p.  4S3.  2  — 3  — Maenaghtcn,  p.  43S. 

i — llcports.  vol.  2nd.  iJS— Macuaghten,  p.  421.  5— Para.  2nd. 
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of  (Jrotriyas,  are  not  lost  to  the  owner’s  by  another’s  possession  of 
them.”  Manu  d  “  A  milch-cow,  a  camel,  a  riding 
XX$L  horse ;  [a  bull,  or  other  beast]  which  has  been  sent  to 

be  tamed  for  labour ;  and  other  things  used  with  friend¬ 
ly  assent,  ake  not  lost,  [by  length  of  time],  to  the  owner.”  Sent  to  be 
tamed,  what  is  given  in  charge  to  another  for  the  sake  of  taming. 


SECTION  III. 

On  evidence  by  witnesses  (SdhsM). 


.  1.  In  the  Todaritnanda,  Narada  says :  “  But  in 

Witnesses*  ^  doubtful  matters,  when  two  men  are  disputing,  strict 
i  nesses.  attention  must  be  paid  to  their  witnesses,  as  to  what 

was  seen,  heal'd,  dr  understood."  . 

2.  Brliaspati  states  the  distinctions  of  them  :  “  Witnesses-  are  de¬ 

clared  to  be  of  twelve  sorts,  written,  caused  to  be  writ- 
Their  nature.  ten,  concealed,  or  recollected.;2  a  member  of  the  family 
a  messenger ;  a  spontaneous  witness3  and  one  in 
answer;  another  man  employtd  in  the  business;  the  king  ;  his'superin- 
tendant  [adhyaksha ;]  and  likewise  the  village.”  Written,  entered  *>y 
the  plaintiff  in  a  deed.  Caused  to  be  written,  one  entered  [in  the 
same]  -by  the  defendant  at  the  plaintiff’s  request.  Concealed,  one 
made  to  hear  behind  a  partition,  or,  the  like.  Recollected,  reminded 
from  time  to  time  of  the  business  [to  be  proved].  Spontaneous,  a, 
witness  coming  to  give  evidence  of  his  own  accord.  One  in  answer, 
speaking  after  other  witnesses,  upon  hearing  or  being  told  [their  evid¬ 
ence].  Superintendent,'^  chief  judge  :  and  this  is  meant  to  include 
the  assessors  and  other  [members  of  the  Court],  by  reason  of  this  text 
,  of  KStyfiyana The  secretary,  chief  judge,  and  asses- 
XXXIL  sors  -in  succession,  [are  witnesses  when  the  king  pre¬ 

sides  in  a  cause.”]4 5 

3.  The  same  author*  says  :  “  There  .shall  bo  nine,  seven,  or  five, 

[witnesses]  ;  even  four  or  three  ;  or  two  may  be  taken, 
And  number.  if  they  are  both  Qrotriyasf  aj  ;  a  single  witness  shall  not 
be  examined  -at  any  time.”  Written  witnesses  shall  be 
two,  as  well  as  concealed  ones  ;  three,  four  or  five,  shall  be  the  number 
of  tlioee  caused  to  be  written,  spontaneous,  reminded,  men  of  the  family, 
and  likewise,  those  called  in  answer ;  a  messenger,  and  accountant,  and 


2—  Bentham’s  Treatise  on  Evidence,  page  2G--57. 

3—  Dftto,  ditto,  page  89.— The  term  in  Sanskrit  signifies  ‘  self-willed  ’ 

4 —  The  last  hemistich  is  omitted  in  the  lest,  and  supplied  here  from  Macuarbteu, 

page  44*.  . 

5—  Probably  Bthaspati,  clucidaliug  his  own  preceding  text. 

(a)  Brahmans  Well  read  in  the  Vedas,— iV. 


likrv-'iw  mm  mnnloyed  iik  business:.  iiiiiv  give*  evidence  as  a  single 
xvi(-n>~:<i  and  l.iie  king.  as  well  ns  the  ■snjiormtemlaiit  [and  other  officers 
of  the  Cmu  l.  |  , 

4  y-ljfi.’iv-ilkva  Jodnrwtheadmixsibilitveveiiof  the  written  witness 
ami  tie-  rest-,  as  a  smirk:  wiun  .-is.  with  mutual  consent  of 
'  One  Millions  both  parties  ••  JJv  the  consent  ol  both  parties,  even 
p  lica  local.  one  person,  of  virtuous  knowledge,  may  be  a  witness.” 

Vyfisa  :  ■'  A  v.  im.w.  whose  actions  are  pure,  and  who 
knows  Ins  duty  [towards  men],  whose  word  is  known,  is  admissible, 
even  if  the  only  witness,  when  it.  is  necessary,  in  criminal  cases.”  WAose 
■word  is  known-,  often  seen  to  be  a  speaker  oi  truth.  A  single  witness, 
if  unconnected  with  the  party,  maybe  taken  m  cases  of  deposit  and 
the  like  :  for  KatvSvana  says  :  In  a  very  secret  deposit,  even  one  single 
witness  is  declared  admissible  ;  as  well  as  one  witness,  sent  by  the 
plaintiff  m  a  case  of  tilings  borrowed  lor  use.  Borrowed,  ornaments 
or  other  jewellery,  as  ear-ornaments  or  the  like,  obtained  for  the  sake 
of  a  wedding,  or  the  like.  The  same  author  says  one  witness  is  also 
admissible  m  disputes  about  saleable  articles  :  "  They  shall  cause  the 

article  to  be  identified  by  the  very  man  who  finished  it;  that  single 
witness  is  in  such  a  dispute  declared  good  evidcnce.’Ytf) 

5.  Vyasa  details  their  tpialifi&ydons :  “  Persons  religiously 

brought  up,  fathers  of  sons,  purely  descended,  of  a  good 
Requisite (juali-  family,  veracious  speakers  ;  constantly  performing  their 
c  1  10“  duties  towards  Gods  and  men.  who  have  forsaken  hate 

WAIII  and  envy:  (^rot-riv.ns,  and  those  independent ;  learned 

men  ;  persons  stationary  ;  and  young  men.  Tnay  all  be 
received  as  witnesses  in  case  oi  debt  or  the  like,  by  the  wise.” 

0.  Nffrada  :  “  Among  companies  of  artizans.  men  who  are  artizans 
shall  be  witnesses;  and  men  ol  one  tribe  among  those  of  the  same  ; 
foreigners  [outcasts]  among  those  living  outside,  and  women  among 
women.’  Katyayana  tells  us  who  hre  men  oi  one  tribe  [varga]: 
"  Blirgu  calls  them  men  of  one  tribe,  who  are  wearers  of  [false]  tokens, - 
members  ot  joint  companies  and  ot  separate,  trades;3  and  other  mer¬ 
chants:  :dso  conn  mini  ties  [Nam'd  mstha]  and  other  such  men.  The 
jSbivakas  ot  the  several  communities,  whether  of  slaves,  bards,  wrestlers, 
or  the  drivers  ot  elephants,  horses,  and  carnages,  are  termed  in-  law, 
\birgi  ’  Yajmnalkya  makes  this  mention  ot  those  of  another  caste:1 


1-- Maomighten,  page  4-17-410. 

o;  by  ,\ct  II  of  1S55  sec.  28,  except  in  cases  of  treason,  the  direct  evidence  of 
o-tc  witness.'  w  ho  is  entitled  to  full  eredir,  shall  he  sufficient  for  proof  of  any  fact,  but 
this  provision  shall  not  affect-  any  rule  or  practice  of  any  Court  that  requires  corrobora¬ 
tive  evidence  in  support  of  the  testimony  ol  ail  accomplice  or  of  a  single  witness  in 
the  ease  of  perjury .-£</. 

2— Idhgi.  The  context  would  induce  us  to  apply  it  to  the  Unghlt  Yauts  of  the 
Dafchan,  who  do  actually  wear  a  liiigit  upon  their  arms  ss  ft  distinctive  mark. 

it  1’fig.i,  for  which  see  chap.  1st  see.  1st  para.  10;  2d  para.  1st— and 
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"There  should  [in  general]  be  three  witnesses;  persons  who  take  de¬ 
light  i»'  acts  ordained  in  the  Veda  and  in  sacred  law-books  ;  and  pro¬ 
perly,  they  should  be  of  the  same  sex  and  class  with  the  party  for 
wheat/ they  give  evidence:  but,  if  that  cannot  be,  those  of  all  classes 

may  be  examined.” 

7.  The  same  author  tells  us  who  are  excluded  “A  woman,  a 
'hi  minor,  an  old  man,  a  gamester,  an  intoxicated  person, 

witnesses 6.  a  madman,  an  infamous  person,  a  juggler,  an  infidel,  a. 

forger,  one  deformed,  one  degraded  from  caste,  a  friend, 
one  interested  in  the  subject-matter, (6)  a  partner,  an  enemy,  a  robber,  a 
public  offender^  one  convicted,  an  out-caste,  and  others,  are”  incompetent 
witnesses.”  An  out-caste,  turned  out  by  bis  own  family.  From  the 
pnrase,  slaves  and  others,,  and  the  like  must  be  understood.  Bihaspati ; 
"  The  evidence  of  a  mother’s  father,  and  of  a  father’s  brother ;  of  a  wife’s 
vvyiv  brother,  and  her  maternal  uncle ;  of  a  brother  and  his 

son  ;  a  friend,  and  a  daughter’s  husband,  is  inadmissible 
in  all  disputes.”  NSrada  :5  “  He,  who  not  having  been  pointed  out, 
comes  and  offers  his  evidence,  is  technically  called  a  self-spoken  man ; 
lie  is  not  proper  to  be  examined  in  evidence.”  KStyayanaf  "  Of  wit¬ 
nesses  recorded,  and  summoned ‘by  a  litigant  party,  should  one  utter  a 
contradiction,  all  will  be  rendered  incompetent  by  that  contradiction.” (c) 

8. '  Of  these  also,  Nitrada  declares  in  some  cases  the  admissibility  : 
•  “  Slaves,  degraded  persons,  and  the  rest,  who  are  ’  de¬ 
clared  not  to  be  [legal]  witnesses,  may  also  be  admit¬ 
ted  to  give  evidence,  with  due  consideration  of  the 

weight  of  the  matter  in  dispute.”  In  the  absence,  says  Manu  :4 
“  On  failure  [of  witnesses  duly  qualified]  evidence  may  [in  such  cases] 
be  given  by  a  woman,  by  a  child,  or  by  an  aged  man ;  by  a  pupil,  by  a. 
kinsman,  by  a  slave,  or  by  a  hired  servant.”  YSjnavnlkya  :5  "  All 
persons  may  be  witnesses  in  cases  of  adultery,  theft,  affray,  and  crimi¬ 
nal  bumness.”  Here,  the  separate  mention  of  adultery,  and  the  rest,  in 

J — Macnaghten.  p.  446  ;  Reports  1st  105-6-7. 

(i)  By  Act  18  of  1855  sec.  1],  no  person  shall,  l>y  reason  of  any  inf  crest  in  the 
result,  of  any  suit  .or  of  nay  interest  connected  therewith  or  by  reason  of  relationship  to 
any  of  the  parties  thereto,  Ire  incompetent  to  giro  evidence  in'sueh  suit  —Lit. 
Macnaghten,  p.  446.  . 

3— Macnaghten,  p.  446. 

(e)  Act  II  of  1855  see.  14  enacts  that  the  following  persons  only  shall  be  incom¬ 
petent  to  testify.  1,  Children  under  seven  years  of  age,  who  appear  incapable  of  rccciv. 
me  just  impressions  of  the  facts  respecting  which  they  are.  examined,  or  of  relating 
them  truly.  2,  Persons  of  unsound  mind,  who,  at  the  time  of  (heir  examination,  appear 
iticaptbje^of  reeeivinpjust  impressions  of  the  facts  ^respect  mg  which  I  hoy  my  examined. 

Court  or  person  before  wimm  his  attendance  is  rei|iiired.  P-v  si  e.  15  any  person  who, 
by  reason  of  immature,  age  or  want  of  religious  lielief.  or  who  In  reason  of’  defect  of  re¬ 
ligious  belief,  ought  not,  in  the  -pinion  of  sue],  Court  or  person,  to  be  admitted  in  give 
evidence  on  oath  or  solentm  affirmation,  shall  he  admitted  to  give  evidence  on  a  simple 
affirmation  degearing  that  he  will  speak  the  Irulh,  the  whole  I rntli.  and  nothing  Imt 


Exceptions. 


I.ic.'itiii"  of  actions  <.»(•  a  criminal  nature,  has  reference  to  the  act  of 
adultery  or  other  |oHencc]  in  a  secret  way.  Lh;anas  :  “  A  slave,  a  blind 
man.  one  deal,  a  woman,  a  minor,  an  old  man,  ’and  the  like,  these 
persons  also,  it  unconnected  with  the  party,  are  admitted  as  witnesses, 
in  criminal  cases.  Unmnnected,  not  partial  to  cither  side.. 

1).  Br  hasps  ti  :  ••  Witnesses  acquainted  with  the  matter,  if  there 
he  anv  obtections  to  them,  they  shall  declare  faulty  ; 
Objections  to  it  the  opponent  charge  as  faulty  [witnesses]  who  have 
receipt  ol  tvi-  j;Uilt.  he  is  worthy  of  a  fine  equal  to  it.”  The  ojp- 
llenct"  ’poaciit  [vadi]  here  means  the  defendant.  Equal  to  it, 

an  amount  equal  to  what  forms  the  ground  of  suit. 
\vasa  :  "  Objections  to  witnesses  are  to  be  recited  ip 
;r,ut  proceedin'"  court  bv  the  defendant ;  and  they  shall  cause  to  be 
tliercon.  read  out  [to  the  witnesses]  all  the  objections,  when 

taken  down  in  writing,  and  they  shall  give  a  reply  to 
them.  The  meaning  is.  ‘  having  clearly  set  before  the  witnesses  the 
disqualifications  alleged,  as  taken  down  in  writing  [from  the  Defen¬ 
dant].  they  shall  be  made  bv  the  Court  to  state  their  explanations  on 
the  subject.  The  same  author  says  :  “  But  on  their  admission  [of  the 
disqualifications],  their  evidence  is  never  at  any  time  fit  to  be  received. 
But  [it  the  case  is]  otherwise,  the  objections  must  be  substantiated, 
with  evidence,  bv  the  Defendant.”1  “  A  person  tailing  to  establish  an 
exception  openlv  made  against  witnesses,  should  lie  punished  ;  but  if 
proved,  the  witnesses  are  to  be  dismissed,  and  deprived  of  the  privilege 
of  giving  evidence."  "Moreover,  they  shall  undergo  humiliation  in 
the  mode  consonant  to  the  Castra :  provided  the  plaintiff’s  sole  reli¬ 
ance  has  been  placed  on  the  veracity  of  the  witnesses.”  If  otherwise , 
in  case  of  their  not  confessing.  Substantiated,  made  to  acknowledge  it. 
With  evidence,  by  prod,  t  he  meaning  is.  that  the  charge  shall  be 
substantiated  as  clearly  as  possible. 

10.  However,  this  text :  -  Objections  to  witnesses,  apparent  to 

the  members  ol  the  court,  or  those  universally  admit- 
nation  C*  '  *  fed  by  the  world  to  be  true,  are  to  be  taken' for  grant¬ 

ed.  and  not  to  be  considered  as  requiring  proof  with  a 
view  to  obviate  that  partieulai  disqualification,  has  reference  to  wit¬ 
nesses  pubhelv  Known  to  be  m  the  confidence  of  the  party.2  In  case 
of  these  disqualifications  being  unknown  to  the  defendant,  the  same 
author  says:  ■■  Those  objections  in  proof  (winch  are  known]  are  to  be. 
yi-Tyj  liiatio  manifest  by  assessors  in  the  time  [of  trial],  bo 

declared  bv  the  defendant;  but  concealed  faults  are  to- 
be  pomtinsr  them  out  from  the  yAst-ru. 

11.  Hus  is  the  meaning.  'That,  concealed  [objections]  are  to  be 

declared,  lay  quoting  the  lustra  upon  them,  at  [any]. 
Tune  for  staling  time  before  the  witnesses  speak.’  But  they  are  not  to 
be  mentioned  afterwards,  for  thus  says  Jiihaspati  : 
For  any  legal  objections  to  written  deeds,  as  well  as 


aenaghten,  p.  448. 

ajiplies  here,  in  as  far  as  the  Members  of  the 
s  lo  llicir  own  knowledge. 


to  -witnesses,  wliich  may  exist,  are  to  be  declared  in  tlie  t  ime  of  trial ; 
if  mentioned  afterwards,  it  shall  not  vitiate  them  as  proof.”  Mentioned, 
proper  to  be  spoken  ;  that  is,  '  proper  to  be  stated  in  the  commencement, 
aoMfimg  to  the  rule  of  grammar,  “  The  affix  [kta  |  implies  an  act  be¬ 
gun  and  not  past1  and  likewise  an  agent.”  Here  this  affix  denotes  the 
agent.  Here,  their  punishment  is  stated  by  KatySyana :  “  He  who,  when 
the  blotter  has  been  spoken,  shall  charge,  as  disqualified,  witnesses  be¬ 
fore  unsullied,  and  shall  not  state  any  cause  for  it,  shall  receive  the  lovr- 
est  amercement.”  In  case*  of  the  inability  of  the  witnesses  to  explain 
away  the  objections  urged  against  them,  the  plaintiff  must  do  it :  thus 
says  Bihasp&ti :  "  The  action  of  him  whose  documents  or  witnesses  in 
a  caftse  are  alleged  to  be  faulty,  shall  not  be  favorably  adjudged,  so  long 
as  he  fails  to  clear  them  from  the  charge.”  Then,  the  documents,  &c, 

12.  KStyayana  declares  the  punishment  for  suborning  false  wit- 

,  nesses :  “  He,  by  whom  false  witnesses  have  been  set 

perjury.™2*'011  °  llP-  through  wicked  desire  of  gaining  any  object,  shall 
J  have  the  whole  of  his  property  confiscated,  and  then 

have  his  object  made  null.”  Object  mcMc  null,  go  without  the  object 
of  his  suit. 

13.  Narada  declares  the:  means  of  discovering  false  witnesses : 

„  “  He  who,  by  reason  of  his  wicked  state,  caused  by  his 

e5  a  se  wltness'  own  crimes,  appears  as  if  irresolute,  goes  from  place  to 
place,  or  runs  after  every  person ;  who  suddenly  coughs 
XXXVII.  much,  and  likewise  every  now  and  then  draws  his 
breath  ;  who  scratches,  as  if  writing,  with  his  feet ;  and 
who  shakes  his  hand  and  clothes ;  .whose  face  changes  colour,  and  whose 
forehead  sweats ;  whose  lips  become  dry,  who  looks  above  and  about 
him,  and  who  speaks  much,  in  a  hurried  manner,  without  restraint,  un¬ 
questioned,  such  an  one  is  to  be  known  for  a  false  witness :  they  shall 
punish  one  so  sinning  severely.” 

14.  KatySyana  and  Maim”  state  the  mode  of  examining  witnesses : 

.  “  In  the  forenoon,  let  the  Judge,  being  purified,  seve- 

witnesses12*10'1  °  “^y  ^  on  the  twice-born,  being  purified  also,  to  de¬ 

clare  the  truth  in  the  presence  of  [some  image,  a  sym¬ 
bol  of]  the  divinity,  and  of  BrShmans,  while  the  witnesses  turn  their 
faces  either  to  the  North  or  to  the  •  East.”  Mann  :3  “  The  witnesses 
being  assembled  in  the  middle  of  the  Court-room,  in  the  presence  of 
the  plaintiff  and  the  defendant,  let- the  Judge  examine  them,  after  hav¬ 
ing  addressed  them  [all  together,]  in  the  following  manner :  '  What  ye 
know  to  have  been  transacted  in  the  matter  before  us,  hetw-een  lire  par¬ 
ties  reciprocally,  declare  at  large,  and  with  truth ;  for  your  evidence  in 
this  cause  is  required.’  ” 

15.  In  disputes  about  kine,  horses,  and  the  like,  the  same  author 

”  ,  •  requires  the  production  of  thething  in  dispute:  “In 

thedijpBtedavti-  the  I’resence  °f  the  plaintiff  and  defendant,  and  in  com- 

<usp  mnv  with  thp  fliinrr  ir\  Vn*.  *h»}l  /••■tucn 


without  1 

disputed  art  icle,  alone 


forcxiumnulu. 

■wiliicsse*. 


oeiore  i.in.'ir  eves.  Kvidence  may  lie  given  upon  the 
lie  tl  t  tl  tt  I  g  I  some  cuacs ;  this,  is 
(he  law  in  causes  respecting  quadrupeds,  and  likewise  in  those  for  bi- 
peds.  and  fixed  property/’  “  In  disputes  about  articles  of  weigh  t,-mun- 
ber,  or  measure.  1  they  may  also  in  its  absence,  cause  the  witnesses  to 
state,  their  evidence.  In  all  matters  capable  of  proof,  evidence  i*  requi- 
vvwill  site.  'mt  not  Otherwise.”  Without  either,  in  some 
cases:  that  is,  without  both  the  plaintiff  and  defen¬ 
dant,  in  presence  ot  the  disputed  article,  •la  some  rams,  mSfening, 
in  cases  of  quadrujieds  and  the  rest.  A  rticles  of  v:ei gold,  or  .the 
like,  proper  to  be  weighed.  Of  number,  coin  or  the  like,  fit  to  be 
counted.  Of  measure,  things  proper  to  lie  measured,  as  rice,  wheat, 
and  the  like.  In  absence,  m  delault  ot  the  production  of  the  thing  to 
be  proved.  In  matters  capabh  of  proof .  in  disputes  at  law. 

16.  In  cases  involving  murder,  the  same  author  says,  the  deposi¬ 
tions  ol  witnesses  are  to  be  taken  in  presence  of  Siva  : 

In  charges  ot  killing  living  creatures,  they  shall  de¬ 
liver  then-  evidence  m  presence  of  (,’iva;  in  default  of 
the  marks,  they  shall  cause,  them  to  deliver  it;  not 
otherwise.”  /<ktbe  deposition  ot  the  witnesses,  to  be  given  in  default 
of  marks  of  the  murder.  Othcnnsc.m  existence  of  marks  of  the  mur¬ 
der  The  same  author  says  :  ••  Procrastination  must  not  be  used  by 

the  king  in  the  examination  of  witnesses  ;  it  becomes  a  great  fault,  by 
reason  ot  the  time  [lost],  and  bears  the  quality  ol  denial  of  justice.” 
Ntirada:  “  Having  called  the  witnesses,  and  bound  them  down  firmly 
by  an  oath,  he  shall  examine  them  separately,  all  ot  them  well  versed 
in  (lie  established  rules  ot  life,  and  acquainted  with  the  matter  in  dis¬ 
pute.’'  Vnsishtlia  :  ■■  I  hat  act,  which  was  seen  by  all  of  them  together, 
’s  to  be  told  by  them  even  m  the  same  manner  [together];  but  that 
which  was  [seen]  by  them  separate,  shall  be.  related  separately  by  each. 

.....  But  where  the  acts  known  bv  the  witnesses,  were  done 

at  different  times,  each  shall  then  be.  made  to  depose 
[separately]  :  this  rule  is  declared.” 

17.  Mann  *■  Let  the  Judge  cause  a  Brahman  to  swear  by  bis 

veracity :  a  Ksbatriya,  by  bis  horse,  or  elephant,  and 
Otlr-S  ”f  his  weapons;  a.  Ynii;ya,  by  his  kine,  grain  and  gold ; 

a  mechanic,  or  servile  man,  [Chdra]  by  [imprecating 
on  bis  own  head,  if  lie  speaks  falsely,]  all  possible  crimes,  "  Brdhmans 
who  tend  hi-ids  ol  cattle,  who  trade,  who  practise  mechanical  arts,  -who 


lcraling  only  articles  of  quantity,  it  might  lie  doubtful,  did  com- 
upposir.ion,  whether  articles  measured  by  length  were  not 
de  always  claimed  for  that  frequently  occurring  phrase,  'the 
res  of  length  as  well  as  quantity,  je/i.  et  cifttera,  the  like, 
nut  unknown  to  the  English  law.  Burn's  Justice,  I’reface 
upon  another  account,  he  hath  sometimes  made  use  of  more 
e  would  have  done,  namely,  to  avoid  the  frequent,  repetition  of 
a  vae/ue  expression  and  apt,  to  create  uneasiness  in  the  reader’s 
oi  he  satisfied  from  thence  how  much  or  bow  litdc  is  intended 


WAV. 


profess  dancing  anil  singing,  who  are  hired  servants,  or  usurers,  let  the 
Judgeexhort  and  examine  as  if  they  were  ('tidras.”  “  They  who  are 
fallen  fiom'their  proper  sphere  of  life  ;  they  who  live  by  the  bodies  of 
othnlch,'  they  who  long  for  the  privileges  of  twice-born  men,  are  to  be 
examined  as  if  they  were  Qudras.”  The  meaning  is,  that  he  should 
exhdrt  them  thus :  ‘  By  speaking  contrary  [to  truth],  your  honourable 
character  will  be  lost,’  or  the  like. 


18.  The  test  for  depositions  of  witnesses  is  declared  :  “  The  king 

Testoferidence  declare  the  matter  in  dispute  clearly  proved,  if 

the  evidence  be  nothing  wanting  as. to  the  place,  [or 
country],  the  time,  age,  thing  in  dispute  itself,  the  name,  caste,  [family 
or  kind,  its  weight  [or  measure].”  Yttjnavalkya  states  this  [rule  for] 
decision  on  the  couuter-statements  of  witnesses  :*  “  If  the  evidence  be 
discordant,  the  testimony  .of.  the  greater  number  shall  prevail;  if  the 
witnesses  be  equal  in  number,  the  testimony  of  the  virtuous:  if  vir¬ 
tuous  men  depose  two  'inconsistent  facts,  the  testimony  of  those  who 
are  most  eminent  by  their  honesty.” 

19.  The  same  author  declares  the  punishment  for  not  deposing 
■  '  r  after  having  agreed  to  give  evidence  :  “If  a  man  does 

refusing  ive  riotj  g've  ev‘denee,  he  shall  Ire  made  by  tbo  king  to 
evidence.  S  pay  the  whole  debt,  with  a  tenth  imposed  besides,  be¬ 
fore  the  lapse  of  forty-six  days.”  The  whole,  including 
interest.  A  tenth ,  together  with  a  tenth  share.  This  tenth  share  is  to 
be  taken  [from  the  witness]  by  the  king;  and  the  debt,  with  its  in¬ 
terest,  is  to  be  taken  [from  the  same]  by  the  creditor.  This  is  on  the 
authority  of  the  MitiksharS.  The  punishment  for  re¬ 
fusal  to  give  evidence,  by  a  witness  knowing  [any  thing 
of  the  matter]  is  thus  stated  by  the  same  author “  He  who,  having 
been  called  on  for  his  testimony,  being  influenced  by  his  passions,  con¬ 
ceals  it  from  others,  should  be  made  to  pay  eight  fold,  and  if  a  Bralnnan, 
should  suffer  expulsion.”  Be  made  to  pay,  eight  times  as  much  as  the 
fine  laid  dpwn  for  a  defeat;  if  he  be  a  BrShman,  and  unable  to  pay  this 
fine,  he  is  to  be  banished.  Kshatriyas  and  the  other  [lower  castes]  are 
to  be  made  to  work  at  their  own  proper  profession,  according  to  the 
MitiksharS, 

.  20.  Manu  i3  "  The  witness  who  has  given  evidence,  and  to  whom 
■  Further  test.  withiu  seven  days  [»  misfortune]  happens,  [from] 

diswi.se,  fire,,  or  the  death  of  a  kinsman,  shall  be  con¬ 
demned  to  pay  the  debt,  and  a  fine.”  Yiijnavalkva :  "Even  when 
evidence  has  been  delivered  by  witnesses,  if  other  more  excellent  wit¬ 
nesses,  or  double  the  number  of  the  first,  depose  contrary  to  lhein.  the, 
first  witnesses  shall  be  declared  false. 


Ijiinit  to  receipt 
of  evidence. 


21.  NSiuda  :  “  But  after  the  e;ui«e  has  been  de¬ 
cided,  all  proof,  whether  by  documents  or  witnesses, 
shall  lie  useless,  provided  it  were  not  made  known 


'  1— Cole.  Digest,  1st,  2113,  note.  Mi.cimgUva,  p.  410. 

2 — MacnafHiteti,  )>.  -I of.  3— Chan.  Sth,  y.  It's. 


"2.  V aj iin.vsi ll< ya  (lecl.-ires  »  eumumml  for  witnesses  giving 
untrue  statements  in  some  tenses,  and  the  penance  for 
l’erjui-j  when  sn  ,|,,jTicr  ;i  <■  Where  men  of  the  four  great  elasses  would 
'  lie  liable  to  sutler  capital  punishment,  there  indeed  the 

witness  mnv  speak  untruths  :  A  Slirasvata  oblation  must  lie  presented 
by  rowan  orate  moil,  for  the  sake  of  purification  from  the  offence.” 
Vishnu  declares  flu*  penance  for  (,,'ndras:  ”  And  a  Ciidra  shall  give 
one  day’s  fodder  for  ten  kine.”  One  day's,  that  is,  wliat  will  be  fully 
sufficient  for  their  food  during  one  whole  day.  Thus  far  of  witnesses. 


CHAPTER  111. 
Oil  Ordeal,  (DivyaJ. 


1  It-  has  been  thought  useless  and  nnneeessary  to  translate  the 
( 'hapter  on  Ordeals,  of  which  a  sufficiently  copious  account  is  given  in 
■Sir  F  Macnngliten's  work  on  Hindu  Law,  page  460  et  seq.,  to  which, 
■w  rvell  as  to  a  very  interesting  paper  in  the  first  volume  of  the  Asiatic 
Researches  page  3Sf).  on  the  same  subject,  the  reader  is  referred.  But 
as  one  mode  of  Ordeal  is  by  oath,  the  section  relating  to  it  is  here  added, 
for  the  satisfaction  of  those  who  consider  an  oath  necessary  duly  to  ap¬ 
preciate  testimony:  though  it  will  be,  observed,  this  oath  of  Ordeal 
evidently  relors  to  the  litigating  parties,  and  not  to  witnesses. 

2  IS  me  modes  of  Ordeal  having  been  discussed  in  order,  [as 

.  ...  enumerated  in  the  following  text  of  Bihaspati  :l  “Or- 

m  e  oi  o  it  by  the  Scales,  by  Fire,  and  by  Water,  [are  the 

three  first];  that  by  Poison  [the  fourth],  and  by  consecrated  Water, 
[Kosha]  is  the  fifth  ;  that  by  Rice  is  stated  as  the  sixth,  that  by  Burn¬ 
ing  Oil  the  seventh,  that  by  Iron  is  named  as  the  eighth,  and  that  by 
Lot  is  recorded  as  the  ninth,”  ******  *  * 


.  454  q.  v 


SHS 


hot  plot! 


it  ordeals  [na: 


i,  by  taking 


2— Ellis’s  Lectures,  part  t’ie  third.  “  Oaths  and  Ordeals  ;  the  several  kinds  of 
v,  according  to  bajiiuvalkya  and  others,  agni-divyam;  by 
;  ’Vtsha-divyam,  by  poison  ;  Koshadivyara,  by  holy  water’; 
and  others,  Taudula-divyam,  bv  chewing  dry  rice;  Tapta 
ild  from  clarified  butter  while  hot;  Phila-divyam,  by  the 
i-divyam,  by  taking  one  of  two  images,  representing  justice 

. . . .  - . edpot];  occasions  on  which  the  ordeals  may  be  lawfully 

performed  ;  the  penalty  incurred  by  the  party  demanding  the  ordeal,  in  case  his  adver¬ 
sary  succeeds  in  performing  it ;  the  seasons  of  the  year  in  which,  and  the  persons,  con¬ 
sidered  with  respect,  to  caste,  a»e,  sex,  tc.  by  whom,  the  several  ordeals  may  be  legally 
performed ;  nature  of  the  ordeals  to  be  performed  in  suits  for  property, _  determined  by 
the  value  of  the  thing  in  dispute  ;  places  where  the  ordeals  can  be  legally  performed ; 
the  punishment  to  be  inflicted  for  failure  in  an  ordeal;  ceremonies  common  to  all  or¬ 
deals,  as  upavAsanam,  fasting,  &c. ;  particulars  to  lie  observed  in  the  performance  of 
the  several  ordeals  ;  and  first,  in  the  ordeal  of  the  balance:  materials  of  which  the 
scales  are  to  be  made ;  mode  in  which  this  ordeal  is  to  lie  performed;  the  same  with 
respect  to  the  ordeal  hv  lire,  water,  poison,  holy  water,  rice,  gold,  the  ptongh-sharc,  and 
image*-;  (iiUcrcut  kinds  oi  nspreaitorj  oath,  ami  occasions  os  which  fhry  arc  lawful.” 


3.  Oaths  [t^apathSs.]  Manu  :*  Let  the  J 

ra "  lK  „ 

grain,  and  gold  :  a  mechanic,  or 
by  [imprecating  on  his  own  head,  if  he  speak 
g  .  crimes.”  And  Bihaspati  says,  “ 

peniited.  cIe5'  weapons,  kine,  seed,  and  g 

cite  feet-  of  the  Gods  anu  of  BrShi 
ofhis  children  or  wife;  all  th  e  a  d  c  it 
small  disputes.  Incnminal  accusations,  oiviea. 


the  MitSkshara,  [does  not  affect  hi 
of  mortal  bodies.  KSt-ytfvana  also 
does  not  happen,  whether  bv  the  a> 
teen  days,  is  to  be  known  as  one  pi 
Lxmi.  Fr&u  7  cau- 


Gods,  within  twice  seven  davs.  tne 
sible  means,  to  pay  the  monev  sit 
to  him  alone,  and  not  to  all.  t.'iere  i 
a  near  relation,  he  shall  be  made  to 
dysentery,  boils,  great  pa  ms  m  ti 
eyes,  or  of  the  throat,  or  madness, 
use  of  the  hand,  are  the  heaven-curt 
Uudietion  by  the  Gods,  death  of  a  i 
alone.  By  this,  [is  intended],  tne 
the  like.  Here,  by  tl:  j  1  r  t  / 
mentioned  debtor,  is  meant  the  m; 
accruing  to  the  debtor  alone,  not 
those,  only  great,  not  slicht  ones,  a 
this  reasoning,  it  means  onlv  a  m; 
himself,  as  some  uncommon  disease 
Misra.  For  thi3  veiy  reason,  the 
but  not  their  diseases  or  the  like. 


CIIAI'TK):  IV. 

On  /XIlKIUTANMi.  [nA'YA-VJBHA'OA]. 

SECTION  ). 

Of  Proi'erhj  or  Ovmer»hf>,  (Smtm), 


1  Now  we  conic  to  speak  ot  such  ownership,  as  is  necessary 
iov  deciding  regarding  heritable  property.  Thedistinc- 
,.t  s  as  to  its  power  and  operation,  are  produced  by 
ha.se.  acceptance.  &c.  The  reason  of  this  is,  that 
causes  of  purchases,  &c.  arise  from  worldly  transne- 
s  alone,  not  from  the  ^  iistra  ;  for  proprietaiy  rights 
:  understood  even  by  those  not  acquainted  with  .that  sacred 
code,  in  deducing  it  from  which  the  subject  is  needlessly  enlarged. 


properly. 

LXXXJII. 


BhavnnStha  is  of  this  opm 


n  his  Nava  Vivcka. 


2.  As -for  the  text  of  Gautama  d  “  An  owner  is  by  inheritance, 
purchase,  partition,  seizure,  or  finding.  Acceptance 
Tc.\l  ol  Gama-  JS  for  n  Brahman  an  additional  mode  ;  conquest  for  a 
r.iu  c..p  iuie  .  Kshatnya  ;  gam  tor  a  Vai<;ya  or  Cudra,”  it  is  by  way 
of  repetition  in  matters  established  m  the  world.  For  people  admit 
inheritance  fto  bej  m  that,  which  becomes  one’s  own  by  the  mere  loss 
of  the  owners  property  therein.  The  word  mere  is  used  to  include 
purchase,  seizure,  [or  acceptance]  and  the  rest.  Here  even,  in  such  like 
loss, the  word  inheritance,  has  force  ;  by  reason  of  its  joint  application  [in 
the  text]  to  purchase  and  the  other  means  of  ownership.  And  tile 
same  maybe  proved  hv  the  argument,  that  ‘  without  admitting  a  cause 
[there  can  bo  no  effect].’ 


According  to  DhSrecvara.  A'chSrya:  >  The  ownership  of  sons 
termer!  il-v  and  the  rest,  in  the  wealth  of  the  father,  is  not  genera- 
ownersbinis-u  im-  fed  previously  during  his  life,  hut  is  produced  by  par- 
ralrfl  ty lur! Si, r.ot  tit-ion '  And  the  author  ot  the  Smiti  Salhgraha  says 
bj  paH.li-a..  the  seme  Bur,  d  is  not  so  ;  for,  from  the  plain  sense 

LXXXW.  of  this  text  -  “  TAeii  by  birth,  ownership  in  wealth  is 

obtained,”  and  other  similar  ones,  it  is  evident,  that,  ownership  in  the 
father’s  wealth  depending  on  the  filial  relation,  it  is  generated  even  by 
the.  production  of  a  son.  And  [the  same  results]  from  this  text  of 
Yajiiavalkya  :5  “  For  the  ownership  of  father  and  son  is  the  same,  in 
land  which  was  acquired  by  the  grandfather,  or  in  a  corody,  or  in  chat¬ 
tels  winch  belonged  to  him'.  ’  ‘  And  this  does  not  mean,  that  the  reason 
of  the  acquisition  of  ownership  is  found  in  the  grandfather's  death,  and 
not  m  the  production  of  a  son,’  for  [if  it  did],  such  ownership  would 
be  wanting,  m  case  no  grandson  were  to  be  bom  to  him  up  to  the  time 
of  Ins  death.  In  this  wny  therefore,  either  the  word  grandfather  is  of 
nouse  [in  the  argument]  ;  or  it  follows  &  fortiori  [prasakteK]  that  there 


1 — C"in.  tVii'.  24-4-2.V).  Reports  vol,  2d  312.  5J$, 
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is  no  equal  ownership  in  [property]  acquired  by  the  great-grandfather, 
and  other  [more  remote  ancestors].  And  the  argument  of  ‘  cause  and 
effect  might  here  be  repeated. 

4.  As  for  this  text  of  Devala  d  When  the  father  is  deceased,  let 

the  sons  divide  the  father’s  wealth  ;  for  sons  have  not 
Text  of  Devala  ownership,  while  the  father  is  alive  and  free  from 
defect the  first  hemistich  comprehends  up  to  the  time 
of  partition,  because  it  declares  the  [ascertainment  or]  instrument,  or 
agents,  of  the  [act  or]  ceremony ;  hut  the  last  hemistich  refers  to  their 
dependance,  as  declaring  the  same  person’s  praises ;  but  it  does  not  mean 
the  absence  of  ownership.  It  is  also  made  clear  in  this 
and  of  pankha.  .  text  of  Qankha :  "  From  . this  it  results,  that  while  the 
father  lives,  sons  shall  not -divide  the  wealth:  even  .if 
there  should  be  afterwards  an  increase  by  [means  of]  them,  still  the 
sons  are  unfit,  by  reason  of  their  dependance  upon  the  wealth  and 
religious  offices  of  the  father.”  Here,  dependance 
explained.  is  specified  immediately,  with  a  view  more  strongly 

■  to  inculcate  the  foregoing  prohibition.  '  Even  if 
by  them  subsequently,  [be  made]’  is  the  proper  interpretation.  By 
them,  by  the  sons,  subsequently  to  their  birth.  Increase,  what  is  ■ 
,  yy Y v  obtained  by  acceptance,  or  the  like.  The  proposition 

‘  is  this :  ‘  If  in  property  accepted  by  sons  or  other 
[heirs],  then- dependance  [is  clear]  from  the  [father’s]  undisputed  owner¬ 
ship,  how  [can  we  doubt  their  dependance]  in  property  acquired  by  the 
father.’  And  this  dependance  attaches  to  partition,  supererogatory 
moral  observances,  industry,  and  the  like.  So  also  H.lriui.  :s  “  While 
the  father  lives,  sons  are  not  independent  in  regard  .to  the  receipt  and 
alienation  of  wealth,  to  the  partition  of  it,  or  to  censure.”  By  the  words 
receipt  and  alienation,  supererogation  is  pointed  out.  Ccnaurc.'according 
to  Madana,  means,  reprovingoftheslaves  and  other  [household  servants]. 

5.  As  for  this  text  :3  “  The  father  is  master  of  all  gems,  pearls 

Anonymous  text  anc*  coralsi  but  neither  the  father  nor  the  grandfather, 
touching  the  pow-  is  so  of  the  whole  immovable  estate,”  it  also  means  the 
er  of  the  father  father’s  independance,  only  in  the  wearing  and  other 
mid  grandfather,  -  [use]  0f  ear-rings,  rings,  [&c.],  but  not  an  far  as  gift  or 
explained.  other  [alienation]  :  neither  is  it  with  a  view  to  the  ces¬ 

sation  of  the  cause  of  his  ownership  on  the  production  of  a  son.  This 
very  meaning  is  made  manifest  also  by  [the  text]  noticing  [only]  gems, 
and  such  things  as  are  not  injured  by  use.  Even  so,  this  text "  Though 
immovables  mid  bipeds  have  been  acquired  by  the  man  himself,  a  gift. 

1— Coleb.  Jim.  Va.  page.  9.  Digest  2d,  522. 

2 — Colebrooke’a  Jlmhta  Yahana.  19.— Digest,  2d  627.  ip  v.  In  all  the  translations 
of  this  text,  as  welt  as  in  some  of  the  original  versions  of  it,  there  is  nothing  about 
“  partition.”  The  word  has  crept  in  from  a  modern  cony  of  the  Mayukha  procured  at 
Benares,  and  used  in  preparing  it  for  the  press.  H  will  be  observed  lliai  there  is  a  va¬ 
riation  in  the  readings  of  the  last  part  in  all  the  books. 

8— Cole.  Hit.  254,  where  the  word  *'  sarvyasya”  is  translated  “  of  all  [other  move 
able  property];”  but  the  present  version  is  made  conformable  to  the  interpretation  of 
our  author.  Reports  2nd  151. 

4 — Iu  some  works  this  text  is  assigned  to  Vy&s*.  Here  and  in  the  Mit.ikslarci,. 
page  257,  it  is  anonymous,  ‘  , 


orsaleofthemshonhl  notbemadewilhoutconvcningallthesona,”  is  only  w 
prohibition  against,  then-gift,. sale,  or  the  like,  not  against  the  use  of  them- 


(.!.  Now  the  pre-existing  undefined  [joint]  ownership  of  more  than 
one  brother  or  other  [co-heir]  is,  by  partition  between 
Ountrsln|>  is  each,  defined  and  made  apparent.  On  this  point  some 
po  i.xislnv^  mit  ,m(;  lias  said  :  This  [ownership]  is  produced  different,' 
p'lilVi  hV  "lr  "  ;|S  ;l  s<‘p; irate  portion,  by  the  destruction  of  the  former 

ownership  continued  in  the  common  property.”  But, 
|ust.ly  speaking,  since  prolixity  arises  m  considering  the  production  of, 
another  ownership  on  the  destruction  of  the  former  ;  therefore  [separate] 
,-yvvi  ownership,  existing  even  originally  from  community 
[of  interests],  is  discovered  by  partition,  by  the  result 
furnishing  separate  substances  or  things. 

7-  To  return  to  the  Text  d  Acceptance  isjor  a  Brdhman  an  ad - 
It  um  lion  ot  ditwrud  mode ;  that  is,  according  to  some,  ‘What  is 
flic  iv'-muicnt'  of  obtained  by  acceptance,  is  the  BrSlunan’s  additional 
<hui-'iiWs  text,  [mode  of]  increase.’  With  reference  to  inheritance, 
as  relates  to  bruli-  and  the  other  [five  modes  common  to  all],  this  accept- 
lnims-  ance  is,  for  a  Brahman  alone,  an  additional  mode.  It 

results  therefore,  that  conquest  and  the  other  [modes  enumerated]  are 
m  like  manner  [additional]  for  Kshatriyas  and  the  rest. 


S.  In  conquest  also,  where  the  property  of  the  conquered  consists 
To  Kslnt  vivas  111  houses.  kinds,  money,  or  the  like,  there  alone  [own- 

erslup]  is  acquired  by  the  conqueror;  but  in  the  re¬ 
venues*  of  the.  conquered,  the  conqueror  possesses  the  same,  but  no 
property  in  them.  Even  so  in  the  sixth  [book  of  the  MimSmsti]  :  “The 
whole  earth  must  not  be  given  away  by  the  king  of  the  world,  neither 
Tin  k  iw  Ins  no  1  ’vs'liolnd  district  fmandala]  by  the  ruler  of  that  dis- 
ris-liUo  itc  -oU,  trict..’  But  the  property  in  each  village,  house,  or 
but  merely  to  the  other  [portion]  of  a  whole  country  or  a  district  of  it, 
revenue  arising  belongs  solelv  to  the  owner  of  the  soil  [bhupiika]  or 
,10,n  other  [proprietor],  'ilie  revenue  only  [may  he  taken] 

bv  the  prince.  Therefore,  m  gift,,  or  other  alienation  of  such  lands  as 
are  here  made  mention  of.  a  gift  of  the  land  is  not  brought  about ;  we 
must  only  suppose,  a  mere  livelihood  [given  by  the.  prince  out  of  his 
revenues!.  But  m  purchases  from  the  owner  of  the  soil,  even  owner- 
shin  accrues  in  the  [property  transferred],  whether  houses,  land,  or 
other.  Then  indeed,  the  benefits  ot  a  gift  of  land  also  may  be  obtained 
fromitfVivbnying  land  from  theownei-sandthengivingitaway  in  charity.} 
ft.  Gam.  [Nirvishta]  is  that  which  is  acquired  by  usury,  agri¬ 
culture.  commerce,  tending  of  animals ;  and  [secondly] 
To  \  a  as  anil  what  is  acquired  by  service.  From  the  dictionaries,  we 
■ "  1  ls  find  the  synonymes  of  ‘  Gain’  to  be,  ‘  Hire,’  and  ‘  En- 

I.XXXV1I.  lovinent-.’*  Hire  again,  is  defined  to  be  Service.  En- 

loymeiit.  is  usury  and  the  rest.  Here,  the  first  men- 


1  —Of  Gautama,  para.  2. 

2 — Tbc  terms,  *'kam  graiiita/  *  kara  Praha,’  are  used  ia  the  same  sense 

^ascription  in  hi,  Res,  9th,  dU1,  note  q.  v.  ' 


in  the 
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tioned  [are  sources  of  gain]  to  the  Vaijya  class :  The  second  [service] 
to  the  yhdra  class.  . 

10.  Now,  the  reason  of  sale  and  other  transfer  of  property,  is  to  be 

_  .  .  •  deduced  solely  from  worldly  motives,  [and  not  from 

^Umclusion  law ;  with  which  proposition  we  set  out.]  And  in  like 
manner,  popular  practice  is  established  in  the  owner¬ 
ship  of  calves  and  other  [produce]  of  a  man’s  own  cow,  or  the  like :  but 
it  would  not  be  so,  if  it  depended  on  such  means  only  as  the  law  fur¬ 
nishes  [for  deciding  such  a  question],  because  we  do  not  learn  from  the 
law  the  means  of  distinguishing  the  produce  of  one’s  own  cow  or  the  like. 

11.  Yet,  [an  opponent  may  say]  :  ‘  There  may  be  ownership  in 

_  ,  daughters,  sons,  or  other  issue  of  a  wife,  in  the  same 

argument nt  *  way  as  there  is  in  the  produce  of  one’s  own  cow ;  [and], 
a  case  of  necessity  being  assumed,  [for  instance,]  by 
the  rule  :  "  In  a  virjvajit  sacrifice  a  man  gives  the  whole  of  his  posses¬ 
sions-,”  the  gift  of  every  thing  being  granted,  the  necessity  thence  arises 
for  the  gift  of  a  daughter  or  son,  and  therefore  your  reasoning  from  the 
sixth  book  of  .the  MimSmsa,  [that  they  are  not  to  be  given],  will  be  at 
variance  with  such  rule.’ 

12.  [I  answer]  No;  because  there  being  no  such  property  in  a 

Befuted.  38  t*lere  in  a  cow  or  the  like,  there  cannot  be 

■;  ’  any  property  in  the  children  produced  from  her  :  And 

in  a  worldly  sense,  the  reason  of  ownership  is  determined,  solely  in  the 
production  of  that  which  contains  the  principles  of  ownership.  Neither 
can  it  be  said,  that  property  may  also  exist  in  wives,  from  acceptance 
[in  marriage]  ;  for  then,  by  reason  of  the  absence  of  property  possessed 
by  Kshatriyas  and  the  other  [two  classes  in]  their  wives,  from  their 
want  of  the  [right  of]  acceptance,  there  is  also  a  want  of  it  [property] 
in  their  issue. 

13.  Therefore,  s 


Argument 
drawn  from  affilia¬ 
tion  of  an  adopted 


-ext “  This  law  is  propounded  by  me 
regard  to  sons  equal  by  class,”  restricts  the  taking 
>r  an  adopted  son  solely  to  one  equal  in  class;  and 
ince  with  respect  to  Kshatriyas  and  the  rest,  aceept- 
-nee  of  an  adopted  son  is  even  secondary;  then  also 
with  respect  to  Brfthmans,  it  is  not  the  principal  mode ; 
because  it  is  contrary  to  reason  to  have  two  contrary,  but  connected, 
explanations  of  performing  one  and  the  same  rite. 

14.  Neither  can  it  be  said  that  a  Brahman  alone  is  entitled  to  the 
rite  of  accepting  a  son,  and  that  a  Ksliatnva-  is  not 
Power  of  adop-  entitled,  since  we. know  that  the  right  [ol  accepting  a 
tion  n?t  restricted  pertain  y0  them,  from  the  following  and  other 

°LXXXVlil.  texts  of  (,’aunaka  and  others2  ;  "A  daughters  son  as 
well  as  a  sister’s  son,  arc  affiliated  bv  (  udras  '  Even 
so,  in  the  marriage  of  a  BrfShman  with  the  daughter  oi  a  Kshatnya  or 
other  [lower  class],  by  the  BrShmya  rite,  the  secondary  rank  must  lie 
admitted,  both  for  the  gift  and  acceptance ;  otherwise  tlu-y  are  princi¬ 
pal.  Thus  two  explanations  [of  the  same  rite]  are  [here  again]  oppos- 

J-Cole.  Mit.  320.  2-Sec  post,  «c.  5i)i,  para.  0.  ’ 
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ed.  As  regards  Kshatriyasr,  the  admissibility  of  all  to  Brkhmya  nnp- 
iials  and  the  rest  is  in  no  degree  contrary  j to  texts.]  Even  so  Mijra 
in  the  Tantra  Ratna  has  said  :  •  The  gift  of  sons  and  the  rest  is  in&rior 
[or  secondary].’ 

1 5.  Neither  are  we  to  suppose  [absolute]  property,  merely  because 
thi'  laws  of  language  [admit  the  expression],  ‘  own 
A  verbal  obje.c-  wife)  sou  daughter:  for  in  the  same  way  as  we  say 
tion,  ora-  ruled.  ,  Qwn  fatijier  ’  <  0W11  mother,’  and  the  like,  the  expres¬ 
sion  also  arises  in  speaking  of  kindred.  If  so,  the  power  of  the  word 
<  own,’  might  likewise  affect  the  term  kindred,  for  in  dictionaries  we 
find  :  “  Inthe  word  kindred.,  the  pronoun  own  [is  feminine]  ;  in  soul 
[it  is  masculine] ;  in  h-ndred,  it  is  [common  to]  three  [genders] ;  and  in 
the  expression  peculiar  wealth,1  it  is  neuter,” 

1C.  However,  since  in  the  sixth  book  of  the  Mfm&msi,  gift  of  a 
slave  born  m  the  family  is  mentioned,  this  point  must 
Consistency  pro-  be  considered.  Since  property  in.  the  mother  is  want- 
scm‘J'  ing,  from  absence  of  the  complete  power  of  gift,  accept¬ 

ance,  purchase,  sale,  and  the  like,  then  in  the  household-slave  begotten 
on  her,  there  is  also  an  absence  of  the  power,  from  the  impropriety  of 
it.  This  conclusion  is  conformable  to  the  argument  with  which  we 
set  out. 


SECTION  II. 

Of  Heritage,  (Dayai) 


1.  Wealth  not  re-united,  nor  put  back  again  into  a  common  stock* 
and  | still  1  admit, t.mg  of  partition,  is  Heritage*.  By  not 
Definition  of  the  re-umted.  i  mean  to  exclude  wealth  [never  before  joint, 
el“’  and  now  hi  st. j  united  for  purposes  of  gain  or  the’ like, 

LXXXIX.  because  the  term  •  partition  of  heritage,’  does  not  apply 
to  dividing  ol  [wealth]  thrown  together  by  merchants. 
In  like  manner. we  must  also  exclude  re-united  property,  in  the  sense 
in  which  that  term  will  hereafter  be  defined.'  Even  as  [we  find]  in  the 
Smrti  Samgraha  :  "  That  which  is  received  through  the  father,  and  that 
received  through  a  mother,  is  described  by  the  term  Heritage :  The 
partition  of  it  is’  now  related.  And  in  the  Nighantu,  it  is  said: 
“  The  learned  define  heritage  to  be.  wealth  of  a  father,  which  admits 
of  partition.”  The  word  father  is  merely  put  to  denote  relations  in 
general,  as  a  part  for  the  whole. 


1— In  the  Amara  K'o{a,  page  10S,  the  expression  is  “  Svostrijrin  dhanc,”  signify¬ 
ing,  “the  pronoun  is  not  feminine,  in  the  word  wealth,”  instead  of  1  Seannije  dhaue,’  as 
here.  Neither  in  the  Trik&ndi,  fpage  76],  nor  in  the  Itudini,  [page  154],  is  the  reading 
like  the  MayukbA ;  and  in  the  Benares  copy,  it  is  according  to  the  Amara  Koja. 

2 — Post,  section  9th. 
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This  heritage  is  of  two  kinds,  obstructed  and  unobstructed. 

When  the  life  of  the  own  ier  of  the  property,  or  that  of 
of  two  j,;s  S011S)  01»  other  [heirs],  is  interposed,  that  [property] 

.  is  [termed]  obstructed  ;  for  instance,  the  wealth  of 

icted.  uncles,  and  the  like.  But  where  ownership  accrues  to 

sons,  or  other  [next  heirs],  solely  from  affinity  to  the 
owner,  without  reference  to  other  means  of  acquiring- 
property,  [the  heritage]  is  then  unobstructed,  as,  the 
wealth  of  a  father.  This  is  the  definition  of  heritage. 


strutted. 


SECTION  III. 

Of  the  Partition  of  Heritage, — ( Ddya-Vibh&ga .) 


1.  This  NfJrada  declares  :l  "  Where  a  division  of  the  paternal 
Defiuitioaof  Uie  estate-_w  instituted  by  sons,  that  becomes  a.  topic  of 
Term-  litigation,  called  by  the  wise,  partition  of  heritage.’  ” 

The  word  sons  includes  [by  synecdoche]  grandsons, 
and  the  rest.  And  in  the  same  way,  by  paternal  [is  intended  the  estate 
of]  the  grandfather  and  the  rest.  But  Madana2  has  the  very  words, 
Xq  ‘  of  a  father  and  the  rest.’  And  this  definition,  of  ‘  par¬ 

tition  of  heritage,’ has  been  declared. 


2.  Even  when  there  is  a  total  failure  of  common  property,  a  par- 
It  may  take  4ilion  may  also  then  be  made,  by  the  mere  declaration, 
place  without  the  ■  ‘  I  am  separate  from  thee.’  A  partition  may  even  be  a 
existence  of  pro-  mere  mental  distinction.  This  exposition  clearly  dis- 
tinguishes  the  various  qualities  of  this  [term]. 


SECTION  IV. 

The  Periods  of  Partition', — (Yibkdga-Kdla.) 


1.  Manu  :3  "  After  the  deatli  of  the  father  and. mother,  the  bro- 
Partition  of  the  fliers,  l^hig  assembled,  may  divide  among  themselves 
paternal  estate,  the  paternal  [and  maternal]  estate ;  but  they  have  no 
may  take  place  at  power  over  it,  while  their  parents  live  [unless  the  hither 
three  periods, viz.  choose  to  distribute  it].”  By  inserting  the  word  and 
after  the  father’s  tj,e  consummation  of  [both  their]  deaths  is  not  requir- 
c&  ‘  ed.  Even  thus,  in  the  Maduna  Ratlin  and  Smrti  Saih- 


1— Of  the  various  readings  of  this  text  noticed  by  Mr.  Colehrooke,  in  bisnotc  tc 

Mit.  page  213,  where  it  will  be  found,  the  author  adopts  the  following,  '  pitrrasyn.1 

‘  prakalpyate,’  ‘  tadvivada  padam,’  and  •  yatra.’ 


2 —  The  Madana  Eatna,  referred  to  for  Ibis  reading,  by  Mr.  Colehrooke,  ami  for¬ 
merly  mentioned,  page  I  note. 

3—  Chapter  91b,  v.  101.  Cole.  Mil,  263.  Jim.  Yii.page  6,  Digest  2d,  521. 


giulia :  "  A  partition  of  tire  fathers  wealth  may  take  place,  even  whilst 
the  mother  bves,  for  this  reason,  that  without  tier  husband,  the  mother 
does  not,  irom  her  independence  also  derive  ownership.  "A  partition 
of  the  mothers  wealth  also  may  take  place,  in  like  manner  while  the 
father  is  alive,  lor.  it  there  be  issue,  the  lord  [of  the  wife]  is  not  lord  of 
the  wife  s  wealth.  1 

2.  This  is  opposed  to  a  text-  of  Bfhaspati  ?  “  On  the  demise  of 

both  parents,  participation  among  brothers  is  allowed : 
Or  before  it,  if  and  even  while  they  are  both  living  it  is  right,  if  the 
wst  '"child  bciu  m°fher  bo  past  childbearing.”  N  irada  :J  “Let  sons 
c  11  a  regularly  divide  the  wealth,  when  the  father  is  dead ; 

or  when  the  mother  is  past  child  bearing,  and  the 
sisters  are  married ;  or  when  the  father’s  sensual  passions  are  extin¬ 
guished.”  Sensual  passions,  desire.  Extinguished,  averse.  The  expres¬ 
sion,  and  the  sisters  are  married,  must  be  taken  collectively  with  [the 
mother’s]  child-bearing,  and  extinction  of  [the  father’s]  passions,  after 
the  simile  of  the  crow’s  eye.  * 

3.  Gautama: 5  “  After  the  demise  of  the  father,  let  sons  share  his 

estate.  Or,  while  ho  lives,  and  the  mother  be  past 
Or,  with  tbe  childbearing,  if  he  desire  partition.”  From  this  ex- 
at  any  time "xct  pression,  if  he  desire,  partition  is  declared  legal  also, 

‘  ’  *  before  the  mother  is  past  child-bearing,  by  tbe  father’s 

wish  alone. 

4.  Brhaspati  declares  partition  in  some  cases  without  his  wish  : 

“  The  father  and  sons  are  equal  sharers  in  houses,  and 
Partition  of  an-  lands,  derived  regularly  from  ancestors  :  but  sons  are 
cestral  property,  no;  worthy  [in  their  own  right.]  of  a  share  in  wealth 
even  nlabist*  the  acquired  by  the  lather  himself,  when  the  father  is  u»- 
fatWs  consent.  willing  From  which  it  results,  that  sons  are  worthy 
of  a  share  in  property,  acquired  by  the  grandfather  or 
other  [ancestor],  even  though  the  father  do  not  wish  it.  (a).  < 


5.  In  the  grandfather’s  property  also,  partition  in  some  cases  de¬ 
pends  on  the  father’s  pleasure,  say  JIanu  6  and  Vishnu : 
With  exception  «  And  if  a  father  by  his  own  efforts,  recover  [a  debt  or 
of  such  as  he  had  proper+.y  unjustly  detained]  which  could  not  be.  re- 
oinT exertions.  covered  before  [by  his  father],  he  shall  not,  unless  by 
his  free  will,  put  it  into  parcenary  with  his  sons,  since 


1  —See  Section  10th  on“  Woman’ 3  property.” 

2 — Cole.  Jim.  Vi.  23-36.  Digest,  3d,  18-78-  3— Cole.  Slit.  260. 

4—  That,  bird  being  fabled  [from  its  singular  mode  of  peering,]  to  look  two  ways 
at  once,  Cole.  Slit.  358  note. 

5—  Colcbrookc,  Slitakshara,  260,  but  I  have  here  followed  tire  translation  given  in 
Jimut.a  Vahana,  page  24,  as  more  conformable  to  the  doctrine  of  the  Slayukha,  which 
allows  only  three  periods  of  partition.  Tbe  Slitakshara  on  the  other  band  asserts,  four, 
and  in  support  of  this  doctrine,  divides  this  very  text  of  Gautama  into  three  portions. 

6—  Chap.  9th,  verse  209.  Cole.  Jim.  Vi.  28.— Mit.  270.  Digest  3d,  33,  and  the 
note  there, 

00  See  Xeffalu iju  Miutati  v.  Snbbirameniya  Mudati,  1  Sfad.  H.  C.  Rep.  77. — Erl. 
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Over  which,  as  in  fact  it  was  acquired  by  hinjself.”  Rihaspati “Over 
^Xtions  the  godfather's  Pr°l’erty.  which  has  been  seized  [by 
the  father  has  ful!  strangers],  and  is  recovered  by  .the  father  through  his 
dominion.  own  ability,  and  over  [any  thing],  gained  by  him 

■  through  science,  valour,  or  the  like,  the  father’s  full 
dominion  is  ordained.  He  may  give  it  .away  at  his  pleasure,  or  he  may 
defray  his  consumption  with  such  wealth  ;  but  on  failure  of  him,  the  sons 
are  pronounced  entitled  to  equal  shares.” 

6.  N ftra-da :a  "  A  father  who  is  afflicted  with  disease,  or  influenced 
•  by  wrath,  or  whose  mind  is  engrossed  by  a  beloved 

invSdShiSt'',nth<L  °bject,  or  who  acts  otherwise  than  the  law  permits,  .has 
father’s  power.  110  power  in  the  distribution  of  the  estate.”  Harita :  3 
“  If  the  father  be  free  from  desire,  old,  perverted  in 
mind,  or  long  afflicted  with  disease,  partition  of  his  wealth  [may  be 
made].”  Free  from  desire,  according  to  the  Madana  Ratoon.,  means, 
without  desire  of  partition.  Perverted  in  mind,  following  practices 
contrary  to  law.  The  sense  is,  ‘  that  partition  may  be  made,  even 
against  the  will  of  [such -a]  father.’ 


7.  HSrfta  says,  that  when  the  father  is  incapable,  partition  takes 

place  by  the  concurrence  of  the  oldest  son  •>  "  But  if 
XCII.  ,  he  be  decayed,  remotely  absent,  or  afflicted  with 
The  eldest,  soil,  .disease,  let  the  eldest  son  manage  the  affairs  as  he 
in  that  case,  ma-  pleases.”5  Cankha  and  Likliita  “  If  the  father  be 
naaes  the  estate  incapable,  let  the  eldest  son  manage  the  affairs  of  the 
tion  of  it  •  or  the  kindly  ;  or,  with  his  consent,  the  next  brother  couver- 
■uext  after  him,  sant  with  business.”  The  next.,  the  one.  born  after 
with  his  consent.’  him.  Partition  by  the  pleasure  of  one  capable  of  the 
maintenance  and  other  [care]  of  the  family  [is  in¬ 
tended]  From  this  it  results  that  if  all  be  so  [qualified],  it  is  [im¬ 
material  or]  undetermined; 

8.  Yftj  naval  kya  :  7  "  When  the  father  makes  a,  partition,  let  liim 
|  '  separate  his  sons  [from  himself]  at  his  pleasure,  and 

arft’o  b”1 the  e7tber  [dismiss]  the  eldest  with  the  best  share,  or  [if 
Father*  Shares  de-  be  choose],  all  may  be  equal  sharers.”  A  voluntary 
fined.  ’  ’  partition  alone  [is  denoted]  by  the  last  hemistich  ; 

since  the  dependence  of  the  will  in  the  two  cases  men¬ 
tioned,  has  been  above  declared,  from  the  impropriety  of  independence  ; 
[and  further]  from  the  inconsistency  [which  would  result,  in  such  con¬ 
struction]  of  tire  text :  [For  then  he  might  give]  to  one  a  lakh  [of 
rupees]1;  to  another  a  single  kauri ;  to  a  third,  nothing  at.  all  ;  which 


1  — Cole.  Jfm.  Va.  134,  the  reading  of  which,  ‘  lihogiuelievn,'  is  here  followed 
Digest,  3d  32. 

2 —  Cole.  Jim.  Va.  52. — Mil.  203.  Digest  2d,  541. 

3 —  This  text  is  found,  but  with  a  different  reading,  in  Cole.  Jim.  Va.  page  19,  to 
which,  with  the  note  there,  the  reader ss  referred. 

4— Cole.  Jim.  Va.  19.  Digest,  2d,  527. 

5— The  first  liemislioh  of  the  r.brnza  of  which  this  is  Ihe  sequel,  occurred  before  at 
0— Cole.  Jim.  Va.  19.  Digest  2d,  003.  7— Cole.  Mil.  2 .is.  Jim.  Va.  51-  Digesl  2d,  559 


would  be  no  [fair]  exposition  [of  the  law],  A  distinc- 
IVulion  hydro  (ion  ju  the  share  of  the  eldest,  is  noticed  by  Manu 
IwManu*  * 1  1"CI  “  ^’*le  pwtion  deducted  for  the  eldest,  ia  a  twentieth 
'  ’  part  [of  the  heritage],  with  the  best  of  all  the  chattels; 

for  the  middlemost,  half  of  that,  [or  a  fortieth]  ;  for  the  youngest,  a 
quarter  of  it,  [or  an  eightieth]:'’  But,  if  there  be  no  deduction,  the 
shares  must  be  distributed  in  this  manner  :  Let  the  eldest  have  a  double 
share,  and  the  next  born,  a  share  and  a  half,  [if  they  clearly  surpass  the 
rest  in  virt  ue  and  learning ;]  the  younger  sons  must  have  each  ashore  :  [if 
all  be  equal  in  good  qualities,  they  must  all  take  share  and  share  alike.”] 

9.  Between  twins,  the  birthright  of  that  one  first  bom  is  thus 

declared  by  Manu  “  The  right  of  invoking  Indra  by 
XC1II.  the  texts,  called  SvabrShmanyS,  depends  on  actual 

priority  of  birth;  and  of  twins  also,  [if  any  such  be 
Primogeniture  conceived]  among  [different]  wives,  the  eldest  is  .  he, 
in  case  ol  twms.  who  was  fjrsfc  actually  born'.”®  :  “  Among  twins,  to 

him  whose  face  [kinsmen]  first  see  after  his  birth, 
belong  [the  privileges  of]  male  offspring,  [the  right  of  performing  ob¬ 
sequies]  for  bis  father,  and  [the  honours  of]  primogeniture.” 

10.  However,  in  the  Pinda  Siddhi  and  other  medical  hooks,  the 
l  ight  cf  primogeniture  is  awarded  to  the  last  born  [of  twins].  This  is 
opposed  by  the  above  [texts]  in  tlie  matter  at  issue,  because  it  has  no 
foundation  in  the  sacred  writings ;  like  as  :  “  Purification  ensues  after 
a  month  [to  Qhdras.”  )  However,  the  right  of  primogeniture  of  the 
last  born  is  declared  in  the  BhSgvata,*  in  this  text  and  the  like : 
“  Wien  a  double  foetus  is  conceived,  the  last  conception  is  that  first 
brought  into  the  world.”  [But]  this  doctrine  is  also  opposed  to  the 
above  texts  [of  Manu  and  Devala],  whilst  in  the  Pur&nas,  many  prac¬ 
tices  are  disclosed,  contrary  to  the  written  law.  According  to  some, 
the  question  ought  to  be  decided  by  the  customs  of  the  country.  But 
what  I  stated  at  first,  [in  favour  of  the  first  born],  is  the  proper  doctrine. 

11.  And  this  partition  by  deduction,  is  not  respected  in  the  Kali 
Partition  bv  de  [or  Present]  aSc.-  f°r  it  one  of  the  things  '[expressly] 

Auction,  illegal  in  set  aside  in  the  present  age,  as  has  been  already 
mouern’times.  proved  by  me  in  my  Samaya  Mayukha. 

12.  NSrada  allows  the  father  a  double  share  :s  “Let  the  father, 
Tlie.  father,  in  making  a  partition,  reserve  two  shares  for  himself”  This 

partition  will!  an  text  relates  to  an  only  son.  For  in  the  Madana  Ratna 
only  son,  takes  a  is  this  of  (Jhnkha  and'  Likhita  :G  •“  If There  be  one  son, 
dou.me  share.  ]et  [the  fat]ler]  himself  reserve  two  shares,  and  the  best 


1  — Cliap.  9th,  vs.  112-116-117.  Digest  2d,  648-52. 

2  -  Chan.  9th,  v.  126.  Digest  2d,  677. 

3— This  following  text  is  found  in  the  Digest  2d,  578,  attributed  to  Devala,  and  not  Maim- 

4-  III  the  tiiird  Skanda,  treating  of  the  birth  of  Iliranvakasipu,  and  Hiianyaksha 
twins,  Daitjas,  produced  by  Dili,  one  of  the  wives  of  Kasjapa  Rishi ;  the  first 
Hemistich  of  the  text  is  omitted  by  our  author,  probably  from  its  extreme  grossness. 

5-  Cols.  Mit.  278.  Jim.  Ya.  35-11.  Digest  3rd,  43. 

0  Jfm.  \k.  44  Digest  2d,  555,  where  the  same  Ac  ss  is  mentioned  nearly  in  t lie 
words  ofour  anihor,  though  it.  is  not  found  in  the  Madana  Parijhta,  which  is  probably 
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of  the  slaves  and  cattle.”  The  word  one  relates  to  the  most  excellent. 
X.CIV1  By  the  author  of  the  Amara  ‘  [Kosha],  1  chief,’  ‘  other,’ 

\  ‘  only,’  are  declared  the  synonymes  of  one.  All  which, 

according  to  the  PArijSta,  denote  a  son  well  qualified. 

:  IS.  Bfhaspati,  however,  declares  the  right  to  only  an  equal  share 
with  his  sons,  even  if  there  be  only  one,  in  property 
The  only  son  acquired  by  the  grandfather1  :  “  In  wealth  acquired  by 
toh^Sie^nces-  *he  grandfather,  whether  it  consist  of  moveables  or  mi¬ 
tral  property.  moveables,  the  equal  participation  of  father  and  son  is 
_  ordained.”  Yajnavalkya  r  “  For  the  ownership  of  father 

and  son  is  the  same,  in  land  which  was  acquired  by  the  grandfather, 
or  in  a  corody,  or  in  chattels  [which  belonged  to 
And  no  other  him].”  KStySyana :  "When  the  father  and  the  sons 
tralS1proper*yCeis  even>  take  all  that,  which  has  been  made  upon 
legal.  the  common  wealth,  in  equal  shares,  it  is  called  a  legal 

partition.” 


14.  As  for  this  text  of  Yajnavalkya  :s  "  A  legal  distribution,  made 
by  the  father,  among  sons  separated  with  greater  or 
te*ts  *P‘  less  shares,  is  pronounced  valid according  to  Madana, 
eodtrary  etplaim  YijBaneyvara4  and  others,  it  means,  ‘  If  the  [distribu- 
ed  away*  V  tion],  made  by  the  father  be  legal,  it  cannot  be  set 
aside.  This  text  again,  of  Niirada:5  “For  such  as 
have  been  separated  by  the  father  with  equal,  greater,  or  less,  allot¬ 
ments  of.  wealth,-  that  is  a  lawful  distribution  :  for  the  father  is  lord  of 
of  all,”  relates  to  the  former  ages. 


15.  In  a  case  of  equal  partition  between  a  father  and  his  sons,  a 
share  belongs  also  to  the  wife;  says  YAjnavalkya  “If 
t"  Part‘‘  he  make  the  allotments  equal,  his  wives,  to  whom  no 

father  and^his  separate  property  had  been  given  by  the  husband  or 

sons,  the  mother  the  father-in-law,  must  be  rendered  partakers  of  like 
gets  a  share.  portions.”  If  any  had  been  given,  they  are  only  to  get 
XCY.  ’  half,  for  he  adds  :7  “  Or  if  any  had  been  given,  let  him 
To  be  made  by  assign  the  half.”  The  ludf ;  meaning,  so  much  as,  with 
additions  to  her  what,'  had  been  before  given  as  separate  property 

private  property  [stridhana],  will  make  it  equal  to  a  son’s  share, 

previously  recen-  jguj  property  be  [already]  more  than  such  share, 

c  no  share  [belongs  to  her]. 


16.  The  same  author  treats  of  a  want-  of  wish  to  participate,  i; 
Resignation  of  the  case  of  a  son  able  to  earn,  and  not  desiring  .- 
iliare  permitted,  fei,are  ;s  «  The  separation  of  one  who  is  able  to  suppor 
rn"  to  prevent  himself,  and  is  not  desirous  of  participation,  may  1„ 
lure  claims.  completed  by  giving  him  some  trifle."  According  f< 


1—  Jtm.  Vi.  42.  Digest  3d,  34.  2— Cole.  Mil  277-8 :  Jim.  Vi.  25 ;  Digest  3d,  34. 


3— 4— Cede.  kit.  262,  Jim.  Vi.  50.  Digest  2d,  5tS.  5— Digest  2d,  547,  Jim.  Vi.  50 
6— Cola.  Hit.  261.  Jun.  V4.  63:  Digest  3d.  11,  Reports  1st,  31.  7-Cole.  Mit.  861-475. 

8 — Cota.  Hit.  262.  Jim.  Vi  62,  Digest  3d,  65.  Reports  id.  s.r,e,r>.  The  ttiliMotneisi 
quotation,  as  Of  Vijnanegvara’s  c.immeii:  on  this  text,  seems  imperfect.  C..:,-  on 
Obligations,  page  25, 'but  with  regard  to  debts,  sec  post,  Chap.  5tb,  see.  4 1 }, . 


.sliai'S  it  means  Hint, :  Any  tiling  whatever  may  be  given, 
ke  of  preventing  the  desire  being  entertained  by  his  sons,  of 
a  share  of]  the  heritage.’  t 

Vn  equal  partition,  after  the  death  of  the  father,  is  declared 
in  another  smrti “Let  sons  divide  equally  both  the 
alia  fefiects  and  the  debts,  after  [the  demise  ofj  both 
]CJ  1  parents.  HSrita “  When  the  father  is  dead,  the 
jiartition  of  the  inheritance  should  be  made  equally.” 

fajnavalkya  "Of  heirs  dividing  after  the  death  of  the 
father,  let  the  mother  also  take  an  equal  share.”  Vish- 
:  t.lic  ml  .4  -Mothers  receive  allotments  according  to  the 
wilY  ^>ares  td  sons.”  In  another  smiti  [it  is  said :]  “  A 
mother,  it  she  be  dowerless,  shall  in  a  partition  by  sons, 
take  an  equal  share.”  The  meaning  is,  that  if  she 
r,’  she  shall  take  only  as  much  as,  with  that  dower,  will 
in  equal  sharer  with  her  sons.  But  no  share  [belongs  to  her], 
erty  be  more  than  such  share. 

fyfear’  declares  the  [r.ight-to]  share,  even  of  a  stepmother, 
siep  and  the  paternal  grandmother  :  “  Even  childless  wives 
1  pa-  of  the  father  are  pronounced  equal  sharers  ( a)  ;  and  so 
ilmo-  ai.u  au  the  paternal  grandmothers  :  they  are  declared 
equal  to  mothers.”  From  this  [wordj  all,  the  step- 
grandmothers  also  are  to  be  included. 


3-Cole.  Mil.  235:  Reports  2rt,  454.  4— Jim.  Va.  04.  Digest  3d,  15. 

5— Dhann,  weallli,  taken  as  before  in  that  sense,  of  separate  property,  para.  15. 

6— ,11m.  Va.  64,  Digest  3d,  12.  Reports  2d,  452. 

(a)  So  infra  :  the  wife.  if  faithful  takes  the  wealth,  but  if  there  be  more  than  one, 
they  s  ill  divide  and  take  equal  shaves.  Sea  In  the  Goods  of  Dadoo  Maria  1st  Sept. 
1862,  Iud.Jur.  Oct.  25th  1862  p.  59,  b.-fore  the  High  Court  ol  Bombay  where  Arnould 
J.,  after  citin'-  these  passa"es.  said,  “  this  doctrine  has  been  followed  by  the  lateiSuprrme 
Court,  in  a  case  of  the  good’s  of  Chapa  Juddoo,  decided  oil  the  22ud  of  June  18GI,  of 
which  we  have  been  furbished  with  a  note  by  the  Chief  Justice,  where  the  Court,  after 
consideration,  and  obtaining  answer  front  the  £ astria  of  the  Sadr  'Adilat  and  at 
Puna,  held  that,  “if  there  lie  more  than  one  widow,  each  of  them  is  entitled  to  an  equal 
share  of  the  properly  ”  It  appears  from  those  answers  that,  although  the  author  of  the 
Matfiklta  cites  r.o  text  in  support  of  his  opinion,  such  texts  arc  to  be  met  with  in  the 
Viraniitrodaya.  an  authority  of  the  Benares  School,  and  Macnaghteu’s  Principles  of 
Hindu  Law,  a  work  of  authority  in  Bengal.  It  is  also  said,  page  19,  that  if  there  be 
more  than  one  willow,  their  rights  are  equal.  The  case  iu  Morton’s  Reports,  page  314, 
handed  up  to  us  yesterday  bv  Mr.  IVesiropp,  shows  that  this  rule  was  acted  upon  by 
the  Supreme  Court  in  Calcutta  as  early  as  the  year  1791,  audio  Motley’s  Digest,  [N.  S.J 
vol.  1,  p.  [)  SO,  par.]  15,  we  find  an  instance  of  its  being  acted  upon  in  the  North-Weslern 
Provinces  in  lSiiO.  On  these  authorities  we  hold  that  the  widows  in  this  flase  xtoprima 
/ode  entitled  to  equal,  shares  of  the  property,  and  it  remains  to  be  considered 
whether  either  cf  them  is  disentitled  by  misconduct  to  her  share,  and  if  not,- 
-»  — '  *  ‘  - -  -‘--■■  --tiation  to  them  jointly  or  to  one  only. 
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20.  YAjfiavalkj'a  declares  the  mode  of  partition  among  the  sons  of 
different  brothers  “Among  grandsons 'by  different 
»  ’  fathers,  the  allotment  of  shares  is  according'  to  the  fa- 

mou*  Cof  dif-  ti)ers”  means,  that  if  there  be  one  son  of  one,  two 
ferent  brothers,'  is  sons  of  a  second,  three  of  a  third  [or  the  like,]  their 


according  to  their  shares  will  be  solely 


21.  KatySyana  :a  “  Should  a  younger  son  die  before  partition,  his 
share  shall  be  allotted  [by  the  elder  brother]  to  his 
Brotier’s  sons  SOn,  provided  he  had  received  no  fortune  from  his 
jr  wlt  1  grandfather.”  “  That  son’s  son  shall  receive  his  father’s 
share  from  his  uncle,  or  from  his  [uncle’s]  son  ;  and 
s  same]  [proportionate]  share  shall  be  allotted  to  all  the  brothers 
lording  to  law.”  Or  [if  that  grandson  be  also  dead]  his  son  takes  the 
share;  beyond  him  succession  stops.”  The  younger 
Dr  even  their  son  [ainlja]  denotes  also  that  the  eldest  [is  bound 
ther0US’  "UtU0  to  portion  off  Ills  brother’s  son].  Stops,  at  the  great 
grandson. 


22.  We  must  thus  understand  it :  '  The  son  of  the  great  grandson, 
or  the  rest  will  not,  on  the  death  of  the  father.3  [grand- 
,of  father,  and  great  grandfather,  without  interval  after 
je  a  ve  restnc-  j.}ie  0f  the  great-great-]  grandfather,  obtain  his 

wealth,  being  of  another  [line],  so  long  as  his  son,  or 


.300.)  As  to  the  nature  of  the  proof  of  incontinence  that  disqualifies,  there  is  again  a 
discrepancy  in  tlie  authorities.  Sir  T.  Strange,  page  130,  after  layihe  down  the  princi¬ 
ple  that  “  an  unchaste  wife_is  excluded  from  the  inheritance,”  adds,  “‘'that-  nothing  short 
of  actual  infidelity  in  this  respect  disqualifies,”  and  the  authorities  collected  in  the  ap¬ 
pendix  to  which  he  refers  support  tiiis  view.  In  all  the  cases  we  have  been  able  to  con¬ 
sult,  the  proof  of  incontinence  or  infidelity  seems  to  have  been  positive.  The  Mavukha,  on 
the  other  hand,  page  102,  lays,  it  down’:  "Tnat  even  a  suspicion  of  incontinence  is 
enough  to  reduce  a  widow’s  rights  to  that  of  mere  maintenance.”  This,  as  it  seems  to 
ns,  can  hardly  wean  vague  suspicion  ;  it  must  mean  a  reasonably  well  grounded  suspi¬ 
cion,  short  ot  actual  proof.  In  this  case,  for  instance,  had  Rumca  gone  off  with  Sitaraur 
alone,  and  been  proved  afterwards  to  have  been  in  company  with  him  at  a  distance  from 
her  husband’s  residence — this  would  have  constituted,  as  it  seems  lo  us.  a  case  of  suspi- 


other  |  heirs  1  alive.  hi  default  of  son,  grandson,  farnl  gi-eat  grand¬ 
son]  in  1,1 1 c  general  |  family]  only,  ]lc  also  will  take  [the  succession].' 

23.  Ami  Ui is  does  not  refer  to  an  undivided  family,  bat  to  &  re¬ 

united  one.  For  it  is  said  by  Devala  :l  "  Partition  of 
Deferring  it  to  heritage  among. undivided  parceners,  and  a  second  par- 
nu'unifral  l-i"ii }  tition  among  divided  relatives  living  together  [after 
m'3'  re-union],  shall  extend  to  the  fourth  in  descent :  this 

X C  V 1 1  *s  il  nettled  rule."  And2  '•  Be  it  debt,  or  a  written  con¬ 

tract  ;  or  a  house,  or  arable  land,  descended  from  his 
grandfather,  he  shall  take  his  due  share  of  it,  when  he  comes,  even 
though  he  had  been  very  long  in  a  foreign  country.”  “  If  a  man  leave 
the  common  family  and  reside  in  another  province,  his  share  must  un¬ 
doubtedly  be  given  to  his  male  descendants  when  they  appear.”  It 
means:  ‘ between  the  great-great-grandfather,  and  his  sons,  separated 
when  in  a  state  of  union,  and  [afterwards]  re-united.’ 

24.  This  refers  to  those  fixed  in  the  same  district ;  because,  where 

they  reside  in  different  districts,  it  will  descend  even 
Removal  of  the  to  the  fifth,  as  is  declared  by  Bfhaspati,  in  treating  of 
of  "vesldencc08^  res'denee  211  other  lands  “  Be  he  the  third  person,  or 
broad.*”''  °  the  fifth,  or  even  the  seventh,  [that  is,  in  the  second, 

or  fourth,  or  even  in  the  sixth  degree],  he  shall  receive 
the  share  that  gradually  descends  to  him,  on  full  proof  of  his  birth  and 

25.  Brhaspati4  declares  a  partition  in  some  cases  according  to  the 

mothers  :  “  If  there  be  many  [sons]  sprung  from  one 
Partition  is  ac-  [father],' alike  in  number,  and  in  class,  but  bom  of 
C°oth*rs  in  cl's*  wval  mothers,  partition  must  bo  made  by  them  ac- 
tlirir ( ^ons^nv^of  cording  to  law,  by  the  allotment  of  shares  to  the  mo- 
equal  number.  thevs.”  Vyfea:5  If  there  be  many  sons  of  one  man,  by 
different  mothers,  but  equal  in  number,,  and  like  by 
class,  a  distribution  among  the  mothers  is  approved.” 

26.  Biliaspati5  gives  ■  this  opposite  example  :  “  Among  brothers, 
Knot  then  ar.  who  aru  equal  in  class,  but  vary  in  regard  to  the  num- 

cording  ’  to  the  her  [of  sons  produced  by  each  mother],  the  shares 
number  of  the  of  the  heritage  are  allotted  to  the  males  [not  to  their 
sons  themselves.  raothcrs],  ’ 

27.  YfSjnavalkya"  states  a  partition  among  sons  of  different 

classes  :  The  sons  of  a  Br.ihman,  in  the  several  tribes, 
Partition  .among  have  four  shares,  or  three,  or  two,  or  one  ;  the  children 
soas  of  different  0f  a  Kshatriya  have  three  portions,  or  two,  or  one ;  and 
c  those  of  a  Vaicjya  take  two  parts,  or  one.”  The  sons 

XCVJ.U.  of  a  Brdknvmf  that  is,  borne  to  him  by  a  BrShmani,  a 
Kshatriva,  a  Vaicjya,  and  a  (fiidra.  Those  of  a  Kslia- 
triya,  those  by  a  Kshatriva,  a  Vai$ya.  and  a  Qfidra.  Those  of  a 
Ya-i(;ya,  those  home  to  him  by  a  Vai<;y'a  and  a  £Gdra. 

1— Digest  3d,  10. 

2— Digest  3jl,  44],  Jirn.  Va.  140  :  in  both  the  text  is  assigned  to  Bthaspati. 

3 — Digest  3d,  441,  Jim.  Vii.  1 40.  4-Jim.  Va-  57,  Digest  2d,  575.  5— Jtm.  Va.  57. 

5 -Digest  2d,  570.  6— Cole.  Mit.  201.  Digest ’3d,  114. 


VYAVAHA'ttA  MAYU'KHA.  CHAP.  IV.  SECT.  IV. 


28.  Bihaspati “  Land,  obtained  by  acceptance  of  donation, 
Landis  cohBti-  must  not  be  given  to  the  sons  of  a  Kshatriya,  or  other 
t0k  *??  wife  of  inferior  tribe  :  even  though  his  father  give  it 
cUss  1,im> the  sou  of  t,le  BrShmani  may  resume  it  when  his 
alone.  ."  •  father  is  dead.”  Devala “  The  son  begotten  on  a 

(Judrl  woman  by  any  man  of  a  .twice-born  class,  is  not  entitled  to  a 
share  of  land :  but  one  begotten  on  her,  being  of  equal  class,  shall 
take  all  the  property  [whether  land  or  chattels] :  thus  is  the  law  set¬ 
tled.”  Of  land,  acquired  by  purchase,  and  the  other  modes  also.  Yet 
he  does  obtain  a  share  of  the  [moveable]  wealth. 


’  29.  But  the  son  by  a  Qudra  woman,  not  legally  married,  does  not 
obtain  a  share,  even  of  the  moveable  property.  And 
Illegitimate  Manu  ?  “  The  son  of  a  Brihman,  a  Kshatriya,  or  a 
sons  do  not  inhe-  Vaitjya,  by  a  woman  of  the  servile  class,  shall  inherit 
rit  even  moveable  n0  part  of  the  estate  [unless  he  be  virtuous  ;  norjoint- 
wea  ■  ly  with  other  sons,  unless  his  mother  was  lawfully 

married :]  whatever  his  father  may  give  him, 
let  that  be  his  own." 


30.  Bihaspati  declares  this  distinction  after  the  father’s  death  d 

“  The  virtuous  and  obedient  son,  borne  by  a  Qtidra 
But  must  be  woman  to  a  man  who  has  no  other  offspring,  should 
maintained.  obtain  a  maintenance  ;  and  let  kinsmen  take  the  resi¬ 

due  of  the  estate.”  Gautama  :5  “  A  son  by  a  Qdd'ra 
woman,  born  unto  a  man  who  leaves  no  [legitimate  offspring,  shall, 
if  he  be  strictly  obedient  like  a  pupil,  receive  a  provision  for  his  main¬ 
tenance.”  Aprovision,for;hisnudntcnance;  or,  ‘  asa  means  of  livelihood.’ 

31.  The  same  author  :6  Sons  termed  Pratiloma  [shall  have  an 

allotment]  similar  to  that  of  the  son  produced  by  a 
Stares  of  suns  woman  of  the  servile  class.”  Sons  termed  ProWoma. 
begotten  in  in-  meaning,  those  produced  by  a  woman,  higher  than  the 
verse  or  er.  begetter  with  respect  to  class.  ( a). 

32.  Yijnavalkya7  states  a  distinction  with  regard  to  a  son  begot- 

.  (  ten  by  a  ([-vulva  on  a.  woman  not  married  to  him  : 

sons  of  Cficbaa  “  Even  a  son  begotten  by  a  Cndra  on  a  female  slave, 
take  ,  a  XC1X.  may  take  a  share,  by  the  father’s  choice.  But  if  the 
share  bt  the  f»-.  father  be  dead,  the  brethren  should  make  him  pnriakcr 
tlier’s  choice  ;aud  of  the  moiety  of  a  share.”  Choice,  the  pleasure  of  the 
may  claim  half  a  father.  From  specifying  by  a  Cmlnt,  it  is  clear,  that 
death  Cr  **  11  8011  begotten  by  a  twice-born  man  on  a  female  slave. 

does  not  obtain  a  share, .  even  by  the  father's  choice  : 


I— Cole.  Jlit.  292.  Jim.  Vi.  117,  Digest  3d,  130. 

2— This  is  cited  in  other  books  as  a  text  of  Bihaspati  .  dim.  Vi.  US,  Mil  202, 
Digest  3d,  133. 

3— Chap.  9th,  l.W,  Mil.  293,  Jim.  Vi.  149,  Digest  3d,  130. 

4— Jim.  Vi.  149,  Digest  3d,  139,  5— Digest  3d,  139.  0— Digest  3d,  MO. 

7— Cole.  Mil.  322.  Jtm.  VA.  153,  Digest  3d',  M3. 


N<'iUn;r  Jilin'  i lio  ilen-th  <>i'  tlie  father,  will  he  get  the  half ;  nor,  in  the 
absence  of  sons  or  other  [heirs  |,  will  he  get  the  whole.  This  is  the  argu¬ 
ment,  of  the  jM  adana  Hatna-,  and  others. 

33.  A.  distinction  is  thus  declared  respecting  a  son  bom  after  par¬ 

tition  :  One  born  [to  a  man]  separated  [from  his  sons] 
A  son  |lf>i'ii  will  alone  take  the  lathers  [wealth].  ’  Brhaspati 
altr:1'  ^jiarlition  „  piie  wealth,  winch  is  acquired  by  the  father  him- 
n'ioiie  succeeds  i o  self,  who  lias  made  a  partition  with  bis  sons,  goes  to 
),im.  the  sons  begotten  by  lnm  after  the  partition  :  those. 

born  before  it,  are  declared  to  har  e  no  right.  :”J  “  As 

in  the  wealth,  so  in  the  debts  likewise,  and  in  gifts,  pledges,  and  pur¬ 
chases.”  Tliev  have  no  claims  on  each  other  except 
Cut  is  not.  hound  for  acts  0f  mmirnmg  and  libations  of  water.”  If 
mulcr'ccrtain'cir-  ti“ern  be  nothing  but  debts,  then  that  [son]  is  not  even 
oiinistiiiiccs.  bound  to  pay  those  debts,  without  receiving  a  share 

from  those  formerly -separated  ;  for,  as  will  afterwards 
he  shewn,3  “  He  who  takes  the  estate,  must  be  made  to  pay  the  debts  of  it.” 

34.  But  if  any  one  of  (hem  have  re-united  [with  the  father],  a 
Cul  re-union  Petition  with  that  [son  horn  after  partition]  shall 

with  the  father  be  made.  As  is  declared  by  Manu  :4  “  A  son  bom 
Eivcs  a  riidit  to  after  a  division,  shall  alone  takh  the  paternal  wealth 
share  with  that  0r  he  shall  participate  with  such  of  the  brethren  as 
s011-  are  re-united  with  the  father.  ’ 

35.  Yajnavalkya’  states  a  distinction,  at  a  partition  after  the 

fathers  death,  with  respect-  to  a  son  borne  immediate- 
Ths’.inclioii  mill  ly  afterwards,  by  a  mother,  or  step-mother,  or  brother's 
l'lious  soi^b^slni i  -  wife.  whose  pregnancy  was  uncertain  :  “  When  the 
'  '  sons  have  been  separated,  one  who  is  [afterwards]  bom. 
C.  of  a  woman  equal  m  class,  .shares  the  distribution.” 

The  partition  is  to  he  thus  effected  :  Something  is  to 
he  contributed  by  all  the  brothers,  or  others  [who  had  prevfously 
shaved],  each  .something  out  of  his  own  share,  until  the  [posthumous 
sons’s]  share,  is  equal  to  their  own.  Vishnu  :*  “  Sous  with  whom  the 
father  has  made  a  partition,  should  give  a  share  to  the  son  horn  after 
the  distribution.” 


3(3.  And  this  we  must  understand  as  allowing  for  [subsequent] 
expenses  and  income.  For  if  it  ho  so,  then,  says  the 
Mart  son  !o  same  author:7  “His  allotment  must  absolutely  he 
®  ^eusi-s'-niil''  in  made,  out  of  the  visible  estate,  corrected  for  income 
’  lnc'  ‘  and  expenditure.”  Out.  of  the  visible  estate,  out  of 

the  wealth  actually  forthcoming. 

1-Cole.  Mil.  “SI.  .Mill.  4’a.  137,  8.  Digest  3d,  19,  4:15.  2— Jim.  Va.  13S. 

3 — Post  chap.  51  h,  section  4th,  para.  16. 

1 — Chapter  9th,  v.  216.  Cole.  Mit.  2S1.  Jim.  Vi.  136. 

Digest.  3d,  50.  The  translation- of  the  Mit.ikshari  is  followed. 

5-  Cole.  Mit.  2 SO,  Mm.  Va.  13S,  Digest-  3d,  430.  6— Jfm.  Vi.  138,  Digest  3d,  51, 

7—  Y.'ijnavalkya  [  in  coni [iiuut ion  of  his  text  partially  oiioted  above],  Cole.  Mil.  282. 


Partition  not  to 
bo  made  till  (ieli- 
rerj  of  pregnant 


vtavaha'iia  mayu'kiia.  cnAr,  IV.  sect  IV.  W 

37.  At  the  time  of  a.  partition  among  brothers,  this  distinction  is 
noted  by  Atesislitha  :*  "Partition  of  heritage  [takes 
place]  among  brothers,  [having  waited]  till  after  the 
delivery  of  such  of  the  women  as  are  childless  [but 
pregnant].”  Having  waited'  is  omitted  [and  sup¬ 
plied],  . 

. '  38.  A  further  distinction  in  a  partition  after  death  of  the  father,  is 
stated  by  Bihaspati  r  “  For  younger  brothers,  whose 
Initiation  of  investiture'  and  other  ceremonies  have  not  been  lier- 
jounger  ro  ers.  formecp  their,  elder  brothers  shall  perform  them,  out 
of  the  collected  wealth  of  the  father."  The  term  yaviyasali,  [is  sub¬ 
stituted  for  yaviyaiiisali  (b),  with  the  freedom  exercised  by  ancient 
sages]  after  the  manner  of  the  Vedas,  by  omitting  the  regular  inflection 
[num]  and  the  prolongation  of  the  vowel  [dirgha], 

39.  The  mention  of  brothers,  brings  in  the 
to  be  im/eTiMhe  siste1'3  als0-  Even  so  the  same  author  :  “And  those 
'  eldest  brother  out  munarried  daughters  who  are  as  yet  uninitiated, 
of  the  common  es-  must  he  initiated,  by  their  eldest  brother,  even 
tate.  out  of  tlie  father’s  wealth,  according  to  the  [usual] 

rite.” 

40.  YSjnavalkya3  [premising]  :  "Uninitiated  brothers  should  be 

initiated  by  those,  for  whom  the  ceremonies  have  been 
already  completed states  a  distinction  in  regard  to 
alUrchf  t0  1,6  °f sisters :  "But  sisters  should  ho  disposed 

riage6  of  °daugh-  o1^  *n  marriage,  giving  them  as  an  allotment,  the  fourth 
ters. .  part  of  a  brother’s  own  share meaning,  that  a  fourth 

part  of  such  share  as  would  be  allotted  to  a  son  of  such 
class  as  the  sister  [happens  to  be,]  being  given  to  each  sister  [according 
to  her  rank],  they  are  to  he  initiated.1 

41.  For  the  sake  of  consistency  in  deciding  upon  taking  the  lieri- 

_  ■  t  .  tage  YSjnavalkya6  gives  this  [detailed]  description ‘of 

and  sTCondlrTP;l  sons  principal  and  secondary :  1st,  The  legitimate  son, 
[aurasa]  is  one  procreated  on  the  lawful  wedded 
wife :  2d,  Equal  to  him  is  the  son  of  an  appointed  daughter  [put-rikA] :  3d, 
The  son  of  the  wife,  [kshetraja]  is  one  begotten  on  a  wife  by  a  kins¬ 
man -of  her  husband,  or  by  some  other  relative :  4th,  One  secretly  pro¬ 
duced  in  the  house,  is  a  son  of  hidden  origin :  5th.  A  damsel’s  child,  is 
one  horn  of  an  unmarried  woman  :  he  is  considered  as  son  .of  his  mater¬ 
nal  grand-sire:  Oth,  A  child  begotten  on  a  woman  whose  [first]  marriage 
had  not  been  consummated,  or  on  one  who  liad  been  deflowered  fliefore 


~1 


jnvm?'  i. 


m ivni'-T:  is  culled  tlic  sr.il  of  a  twice-married  woman.  7th,  He  whom 
Ins  lather  or  Iris  molhcr  give  tor  adoption.  shall  be  considered  as  a  son 
Wffil  | dull  aka  I  •••.Sfh.  A  .-am  bought,  j»  one  who  was  sold  by  his  father, 
and  mother.  !Hh.  A  son  made,  is  one  adopted  by  the  man  himself. 
I Oth.  One  who  eaves  himself,  is  self-given.  11th,  A  child,  accepted 
while  vet.  m  the  womb,  is  one.  received  with  a  bride.  12th.  He  who  is 
taken  for  adoption,  having  been  forsaken  by  Ins  parents,  is  a  deserted  son.” 

42.  1  he  /<•!/.'/ iiimtii  son.  born  of  a  woman  of  equal  class,  and  law- 

full  v  married,  is  the  principal.  [Of those  secondary]. 

4.5.  The  sun  of  an  appoi  nfcd  davi/liter.  is  of  two  kinds  :  Of  which 
the  first,  is  thus  explained  by  Vasislitha^1  “  This  daw- 
Of  sons  soroi:.  Ke],  who  has  no  brother.  ••  I  will  give  unto  thee,  decked 
‘"  A  1,1  .  with  ornaments :  the  son.  wdio  may  be  born  of  her 

j.  fS  1  shall  be  niv  son.  And  the  other  [kind]  is  thus  no¬ 

ticed  bv  the  same:5  •<  The  appointed  daughter  is  con- 
*•  1  snlered  to  be  the  third  [  description  of  sons].”  In  this 

case,  the  fathers  obsequies  and  the  like,  are  to  be  performed  by  the 
[appointed]  daughter  alone, 

44.  'i  he  son ■  oi  Ihe,  wife ,  is  one  begotten  on  the  wife  of  a  brother 
or  other  [relative  dying]  without  male  issue,  under  the 
orders  of  the  eldest  brother,  bv  [his]  younger  brother, 
or  other  [relative  as  the  case  nut}-  be]  being  oi  the  same  lineage. 
c  45.  The  son  of  a  hncc-ma.rried  woman-,  is  he  who 

1  is  produced  oi  the  second  marriage  of  a  .woman,  whe- 

tlier  a  virgin  unentered  by  her  first  husband,  or  whose 
first  marriage  had  been  consummated. 

40.  Here  we  must  •  mark,  that  with  the  exception  of  the  given 
son.  Tall  the  other  ten :  secondary  sons  are  set  aside  in 
7t“’  tiie  Kali  or  present  age.  tor  we  read,  in  the  prohibitions 

of  it  ■  “  The  aeoentance  likewise  of  affiliations,  other  than  those  ol'  a 


SECTION  V. 

On  Adoption  (Daiiaka). 

I.  Manu  says:'1  “  He  is  called  a  son  given  [dattrima],  whom  his 
••  father  or  mother  affectionately  gives  as  a  son,  being 
QiiaSt\o'i'ior.«  alike  [bv  class],  and  in  a  time  of  distress;  confirming 
oi  ra  adoption.  t!  io  gilt  with  water.  According  to  Madana  :  'The 
disjunctive  '  or.  means,  that  if  the  motKer  be  not  pre¬ 
sent,  the  father  alone  may  give  him  away  ;  and  if  the  father  be  dead, 
the  mother  the  same  :  nut  if  both  be  alive,  then  even  both.’  From  his 
1 — l:oic.  Mu,  303.  J  ill).  Yu.  153.  Digest  3d,  171.  2— Cole.  Hit.  304. 

3— See  “  General  non;”  t.o  the  translation  of  Mana  :  page  365,  text,  number  8. 

4 — Chapter  9ih,  103.  Mit.  309.  Digest  3.1,  258.  Reports  1st,  193. 


VYAVAHARA  MAYU'KIUA  CHAV.  1 


distress,  (it  seems  that)  if  not  in  distres 


lie  v 


using  the  word  ii 
not  be  given. 

2.  '  VijiTSne^vara1  says,  '  This  prohibition  regards  the  giver  only 
.%*»>•••_•  (and  not  the  gift) ;  as  affecting  the  person,  and  not  the 

■  the  "elifi°us  ceremony  [kratvarthaT  But.it  is  not  so; 

Kift as  well  as  the  *or  the  certainty  oi  the  religious  ceremonj'  is  ascertain - 
giveri  ed  from  the  invisible  [or  prospective]  nature  of  this 

[rule  regarding  gift  of  a  soli]  in  the  text.  Or,  if  in¬ 
deed  a  visible  [existing]  object  [be  allowed  for  obviating  the  exception, 
as  to  distress],  still,  by  reason-of  the  absolute  necessity  .for  the  object 
of  the  rule  being  prospective  in  regard  to  the  theme  in  hand,  in  going 
beyond  it,  the  establishing  of  the  invisible  [prospective]  benefit  pro¬ 
duced  by  the  ceremony,  and  not  before,  existing,  [is  brought  about,]. 
Some  however  Bay,  ‘To  the  word  distress.,  the  sense  of  a  prohibition 
does  not  apply,  because  of  the  want  of  that  quality  of  the  Parisankh.ya. 
rules,  [which  would  shew]  non-existence  of  distress,  by  the  absurdity 
they  would  involve,  among  other  things,  of  quitting 
CIII.  the  straightforward  sense  of  the  text :  and  that  we 

'  ■  require  only  to  suppose  some  sign  or  motive  of  dis¬ 
tress  ;  not  that,  whei)  distress  is  the  inciting  motive,  by  not  giving  the 
son  the  eriidb  of  [not  relieving]  distress  [will  be  incurred] ;  because  the 
mere  connexion  of  name  and  person  in  this  text  is  to  be  understood, 
and  there  is,  in  [declaring]  the  necessity  of  distress,  a  want  of  the  ac¬ 
tual  completion  of  the  gift. 

3.  Moreover,  the  assertion  made  by'  him  [VijnSnetjvara]  in  his 
chapter  on  marriage3  that :  ‘  In  transgressing  the  prohibition  against 
[espousing]  sickly  brides,  and  the  like,  it  is  merely  an  opposition  to  a 
manifest  object,  [or  rule],  whilst  the  state  of  a  lawful  wife  is  superin¬ 
duced  notwithstanding,’  is  by  the  above  argument  overruled. 

4.  Aliks,  according  to  MedhStithi,  means,  ‘not  by  tribe,  but  lie- 

qualities  suitable,  to  the  family  :  aceordiusly,  a .  Kshatri- 
A  disputed  term  or  a  pehson  of  Mly  otller‘ inferior  class.  may  he  the 
S  ’  given  son  [dattaka]'  of  a  Brah,nai,a.‘  But  Llinka 

Bhatta  says,  it  means  ‘  equal  in  class,'  and  this  is  cor¬ 
rect ;  for  YAjfiavalkya,  after  enumerating  the  twelve  sorts  of  sons,  in 
this  way  :  "The  legitimate  son  is  one  procreated  on  the  lawful  wedded 
wife  kc.,  says  :5  This  law  is  propounded  by  me  in  regard  to  sons  equal 
by  class.”  And  this  I  will  make  clear  by  two  texts  of  fYmnak.i, 
to  be  cited  hereafter  [para.  9].  Vip  i  r  a  1  h  I 
"  By  the  eldest  son,  as  soon  as  born,  a  man  becomes  the  father  of  male 


i— Dali.  Mi 


issue  ‘  for  the  eldest  chiollv  fulfils  dm  office  of  a  son,  and  is  therefore 
not  to  be  given.  An-I  tins  prohibitum  also  regards  the  giver  only,  and 
not  t.he  taker,  according  to  iho  same  authority.1  t 

5.  This  prohibition  might  indeed  apply  to  the  giver  alone,  pro¬ 
vided  t  ins  rest  ot  Maim  contained  a  prohibition  of  the 
IWiiin.ioi.  pi  in  ■ -  gi||,  ot  an  eldest  sou.  But  it  does  not,  for  there  is  a 

Ui  ib.-l*«-;vi'r  Vi  li  want  ot  prool  [in -the  affirmative],  and  because  the eat- 
nxeiver'  pressnm,  hero,,,  w  the  father  of  wale  issue,  is  a  declara¬ 

tion  of  parentage  alone,  and  moreover  that  even,  as  re¬ 
gards  its  applicability  to  the  discharge  of  debt  alone.  Accordingly,  the 
last  hemistich  exactly  agrees  with  this  interpretation:  “And  is 
exonerated  from  debt  to  his  ancestors  :  such  a  sou  therefore  "  is  entitled 
to  take  the  whole.  ’  2  1'hc  whole,  the  wealth. 


0.  And  a  male  child  alone  becomes  adopted,  not  a  female,  “  He 
[sv/.7ij  is  called  a  son  given.’  From  the  pronoun  he, 
i  "V^'f  entered  m  the  text,  [being  masculine,  and]  referring’ to 

JI  u'u  'to  prove  °  connexion  between  name  and  person,  we  must  under¬ 
stand  one,  ■  where  a  mother  and  father  are  agents ; 
where  affection,  water,  and  proper  qualifications  exist :  with  necessity 
as  a  reason  :  and  where  the  act  of  gift,  equality  of  class,  and  male  sex 
[are  united],  in  the  same  way  as,  from  the  [masculine]  pronoun 
him ,  m  the  holv  text :  ••  Let  a  Brahman  of  eight  years  be  initiated,  and 
let  /  [  ]  1  t  li  ict  1  we  infer,  '  that  the  age  is  eight  years  ;  the 

order,  that  ot  a  liraiimau  :  and  the  sex,  male  ;  his  initiation  with  the 
string  completed.  Ac. 


7.  From  tins  results  the  refutation  of  what  some  persons  have 
held,  via :  ‘  That  the  terminations  Jetre,  and  mam  being 
tlmt  a  female  common  to  all  gender's  ;  that  the  word  dattrima  ending 
m,o  noi  oe  opt-  ,lTM_m  therefore,  since  there  is  no  distinction  between 
it,  and  the  act  by  which  a  gift  is  concluded,  it  may  be 
applied  in  like  manner  even  to  a  girl,  when 'given,  whether  to  her  hus¬ 
band  or  to  any  other.’ 


8.  Caunaka  thus  declares  the  mode  of  adopting  a  son  :*  “  I,  Cau- 
naka,  now  declare  the  best  adoption :  One  having  no 
Ceteiuonf  of  .male  issue,  or  one  whose  male  issue  has  died,  having 
..iopeoo  fasted  for  a  son  ;  having  given  two  pieces  of  cloth,  a 

pair  of  earrings,  a  turban,  a  ring  for  the  forefinger,  to  a  priest  religious¬ 
ly  disposed,  a'follower  of  Vishnu,  and  thoroughly  read  in  the  Vedas: 
having  venerated  the  king  and  virtuous  Brahmanas,  by  a  madhu- 
pavkoV  both  a  bunch  of  sixty-four  stems  entirely  of  the  ku$a  grass. 


T- It  is  not  however  very  clear  that  such  is  the  intent  of  the  Mitakshara. 

2 — Maau,  chapter  9th,  v.  106,  Jim.  Vd.  1G-170. 

3-Datt.  Mfm.  67,  Daft.  Chand.  167,  Reports  2d,  35. 

4— Dai  l  JUm.  8S-89-91— Dalt.  Chand.  16S-69.  The  Madhnparka  is  a  prepared 
I,  of  honev.  liquid  but  icy,  and  curds.  [•"  presented  to  a  person  lo  whom  ii  is  intruded 

orriage,  Vo  t‘  Jkahmaii’ at'a  sVerliTcc  ;md  IbcIlkcF  MnJiS.-JJi/.j 
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and  fuel  of  the  pala^a  tree  also  :  having  collected  these  articles,  having 
fry  earnestly  invited  kinsmen  and' relations ;  having  entcr- 

,  tained  the  kinsmen  with  food ;  and  especially  Br/ili- 

manaa :  having  performed  the  rites,  commencing  with  that  of  placing 
the  consecrated  fire,  and  ending  with  that  of  purifying  the  liquid  but¬ 
ter:  betting  advanced  before  the  giver,  let  him  cause  to  be  asked  thus, 
‘  give  tbe  boy.’  The  giver,  being  capable  of  the  gift,  [should  give]  to 
him  with  the  recitation  of  the  five  prayers,  the  initial  words  of  the  first 
of  which  are.  Ye  yajnyena,  &c.  Having  taken  him  by  both  bands,  with 
recitation  of  the  prayer,  commencing,  "  Devasya  tva,  &e;”  having,  ih- 
audibly  repeated  the  mystical  invocation,  AhgSd  arige,  &c.  “  having 

kissed  the  forehead  of  thetdiild:  having  adorned  with  clothes,  and  so 
forth,  the  boy  bearing  the  reflection  of  a  son  :  Accompanied  with  danc¬ 
ing,  songs,  and  benedictory  words,  having  seated  him  in  the  middle  of 
the  house :  having  according  to  ordinance,  offered  a  burnt  offering  of 
milk  and  curds,  [to  each  incantation,]  with  recitation  of  the  mystical 
invocation,  ‘  YastvS  hridS :  the  portion  of  the  Bgveda  commencing, 
‘  tubhyam  ague and  the  five  prayers,  of  which  the  initial  words  of  the 
first  are  Somo  ’dadat,  &c.”  [let  him  close  the  ceremony.]1 


9.  2  “  The  adoption  of  a  son,  by  any  BiAhman,  must  be  made 

from  amongst  sapindas,  or  kinsmen  connected  by  an 
What  persons  0blati0n  of  iood(a);  or-  on  failure  of  these,  an  asapinda, 
iug  adopted °  °  01  ®ne  n0*  s0  cormected,  may  be  adopted  :  otherwise, 

let  him  not  adopt.”3  “  Of  Kshatriyns,  in  their  own  class 
positively:  and  [on  default  of  a  sapinda  kinsman]  even  in  the  general 
family,  following  the  same  primitive  spiritual  guide  [guru]  :  Of  Vaitjyas 
from  amongst  those  of  the  Vai$ya  class  [Vaiijjmjateshu]  :  of  Cudras  from 
amongst  those  of  the  Cudra  class.  Of  all,  and  the  tribes  likewise,  in 
[their. own J  classes  only:  and  not  otherwise.  But  a  daughter’s  son, 
and  a  sister’s  son  are'  affiliated  by  (Judras  :’’1  “  By  no  man,  having  an 
only  son  [ekaputra]  is  the  gift  of  a  son  to  be  ever  made.  By  a  man 
having  several  sons  [bahuputra]  such  gift  is  to  be 
CVI.  ’  made,  on  account  oT  difficulty  [prayatnatas]  :”5  “Let 
the  best  of  the  regenerate  [the  BiAhman]  to  the  extent 
of  his  ability,  bestow  a  gratuity  on  the  officiating  priest.  A  king  [Ksha- 


(«)  A  Braliraan  having  a  daughter  and  daughter-in-law  living  cannot  adopt  I  lie  s 
of  a  daughter  predeceased;  nor  can  such  person,  so  illegally  adopted,  adopt  his  wif 
sister’s  child,  and  make  him  heir  to  the  grandfather’s  properly,  which  would'  pass  to  I 
daughter-in  law  on  the  Brahman’s  death  and  subsequently  to  the  daught  er,  i  tic.  (laugh!, 
ill -law  not  being  allowed  to  alienate  the  propeity  during  the  daughter’s  life.  JLtcc  ilui. 
v.  ISaei  SkeotuHlmr  Scl.  Kep.  73. 1  Mori.  Big-  is. — lid. 

1 — This  is  added  to  render  the  passage  intelligible.  In  the  Balt.  Mini,  t be  sr i 
breaks  off  here  in  a  singular  maimer,  being  continued  ill  oilier  lexis  :  om  author  lent 
it  equally  incomplete. 

2— Balt.  Mini.  20,  Balt.  Chaml.  11.x,  Beporls  1st,  101. 

3-Batt.  Mini.  50,  Ball.  Chaml.  1G0. 


4—  Butt.  Mini.  r,2,  Ball.  Cl 

5- Balt.  Mini.  02-3,  Balt.  (. 


.  the 


1  ,W( 


i  ,  tin;  whole  even  of  his  property  : 


m'j  the  rejiectio : 


t.ticrlaii'-'hiiT ; 
<,.udius. 
in  alone  ile 


hundred  pteci 
if  indigent,  to  (  lie  extent,  o 
to.  for  like ].  . 

10.  A  f/'iif.'/lifiTf  *<>»?  >.md  n  -son  .-  Now,  as  in' the  instance 

of  the  .suck,  in  the  formula  :  '■  [The  saerifieer,  3rajman]. 

livers  the  stick  to  [the  Brtihman,  who  personates] 
Ultra  Vanina  though  the  stick  [really]  be  the  object 
i jui red,  from  the.  necessity  of  its  previous  existence, 
ill,  bv  the  use  oi  uurfonrtb  case  [to],  Maitrti  Yaruna 
!  the  obiect-.  as  is  the  most  tit.  from  his  act  of  Uttcr- 
in£r  the  summons  in  the  formula :  "  The  holder  of  the  stick  [he  who 
personates  ivlaitva  Va-mna|  then  n tiers  the  invocations  [to  the  deities, 
ior  their  presence  m  the  sacrifice].  Even  so.  m  this  place,  since  the 
state  oi  non-release  irom  debt,  [results  from  want,  of  a  sonj,  and  because 
the  sixth  ease  [ot  Oharas,  in  the  text]  has  the  sense  oi  the  fourth  [to  or 
for],  thereiore  both  the  daughters  and  the  sisters  son  alone,  are  to  be 
admitted  for  Cudras.  as  the  means  [of  relievin'.'  the  father  from  debts, 
So.  by  the  propnetv  oi  only  these  two.  the  purport  of  the  restriction  of 
the  rule  is  declared  :  thus,  ‘•flic  (laughter  s  son  and  the  sister’s  son 
alone  are  tor  Cudras.  But  it  the  impossibility  oi  it  for  (,'hdras  [be 
urged],  bv  reason  ot  the  impropnetv  ot  the  restriction,  [I  answer]; 
they  are  both  exhibited  bv  the  texts  as  tne  objects  lor  C,udras  alone’ 
since  it,  would  be  absurd  to  make  the  restriction  apply  to  the  agent, 
[parisankhva]  in  respect  to  Brahmans  and  the  rest. 

11.  therefore  the' daughters  soil,  and  sisters  son  even,  are  the 
most  proper  for  (buefras  :  In  default  of  them,  another 
also  [may  be  adopted],  ti  of  similar  class,  as  declared 


bv  the 


lighter's  son  and  sister  s  so 
il  connexion  between  the  s! 


>  author  [para.  9]  :  *•  Of  (jhidras  from 
e  of  the  <”udra  class,”  This  word,  doss, 
isarily]  implied,  by  its  connexion  with 
n,’  alone,  for  there  is  no  [necessary]  mu- 
atesi  of  ;  daughters  son,  sister's  son,  and 
?  :  And  there  is  a  risk  oi  our  [thereby] 
CvII.  making  an  absurdity  of  parallel  passages  of  the  same 

author  This  is  iuily  explained  by  ray  father  in  his 
Dvai in  Txivnaya.  and  the  same  is  the  rule  [dnhntu]  ordained  by  sages. 

15  And  the  assertion  of  their  right  [to  adopt]  being  demonstra¬ 
ble  m  the  very  same  wav.  as  [the  argument  upon]  the 
As'ci t  ,ou  in  the  -u-ni-d  N  ishadastha  .pnt-i,1  the  assertion  m  the  Cuddhi 
Cedin'  Yheka1  Yiveka.  that  ‘there  is  a  want  of  title  for  ^udras  to 
controverted  *  celebrate  the  acceptance  oi  a  son  with  a  Homa/n] 
authenticated  bv  Yedtika  mantras.’  is  hereby  refuted. 
13.  The  Iioraa  however,  being  accompanied  with  mantras,  must 


lord  of  tlios 


tio  might  b.  . . . 

read  Nishnda  sthapati,  ‘  tne  Lord  of  the  Ni- 
ciog  lower  than  a  fudra,  could  not  adopt,  in 
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be  celebrated  by  them  through  the  instrumentality -of 
a  Brahman,  in  conformity  to'  the  text  of  Paraiyira : 

“  When  fasts,  vows,  burnt  sacrifices,  ablution  at  a  tlr- 
tha,  silent  meditation,  or  prayer,  and  the  like,  are  per¬ 
formed  by  a  Briilmian  [on  the  part  of  another]  the  be¬ 
nefit  fif  them  accrues  to  him  who  caused  their  performance.”  And  the 
J  very  awe  is  declared,  both  by  Smartha  and  Hariuatha. 

14.  However,  what  [in  seeming  contradiction]  Parrtcjara  himself 
adds:  "  The  Brahmana  who,  for  the  sake  of  dakshinafa/, 
Another  text  of  performs  Homa  with  sacrificial  materials  furnished  by’ 
^ar.  para  exp  am-  a,g{ulrfl;  slia-ll  himself  because  a  Qudra  and  the  Qfidra 
shall  become  a  Birihinana,”  means,  according  to  Madana, 
that  the  whole  benefit  of  the  act  accrues  to  the  9udra,  whilst  the  crime 
fully  attaches'  to  the  BriUimana. 


One  law,  for  1">.  The  right  also  pertains  to  women,  equally  as 

women  and  <Jud-  to  (Jftdras,  by  reason  of  the  text :  “  Women  and  ([’udras 
***•  are  governed  by  the  same  law.” 

i6.  Vasisjitha  “Man,,  produced  from  virile  seed  and  uterine 
-  blood,  proceeds  from  his  father  and  his  mother,  as  an 
.  proper  ob-  effect  from  its  cause.  Therefore  Iris  father  and  mother 
imfnted' out  l^1°n  ,lave  P0'ver  to  give>  to  se'1>  yr  to  abandon,  their  son. 
I>0  *  ’  But  let  no  man  give,  or  accept,  an  only  son  :  for  he  is 

[destined]  to  continue  the  line  of  his  ancestors^.  Bet  not  a  woman  give 
or  accept  a  son,  unless  with  the  assent  of  her  husband.”'  “A  person, 
being  about  to  adopt  a  son,  should  take  an  unremote  kinsman,  or  the 
near  relation  of  a  kinsman,  having  convened  his  kindred,  and  announ¬ 
ced  his  intention  to  the  king,  and  having  offered  a  burnt  offering,  with 
recitation  of  the  prayers  denominated  ‘  vyahriti’  in  the  middle  of  his 
dwelling.  But,  if  a.  doubt  arise,  let  him  set  apart,  like 
CVII.  a  puffra,  one  whose  kindred  are  remote  ;  for  it  is  de¬ 

clared  [in  the  Vedas] :  ‘  Many  are  saved  by  one.’ 
When  a  son  has  been  adopted,  if  a  legitimate  son  be  afterwards  born, 
the  given  son  shares  a  fourth  part.’Yo] 

17-  Therefore,  if  there  must  be  an  order  from  the  husband,  it  is 
for  a  married  woman  only,  as  above  shewn  ;  but,  for  a 
favour  of*  will  w*^°w,  even  without,  it  [adoption]  may  be  made,  with 
puwerife  adopt'8  permission  of  her  father,  or,  on  failure  of  him,  of 

the  relations  [Nyati]  under  this  precept:.  "Let  a 
female  be  taken  care  of,  by  her  father  while  a  child  by  her  husband 


1—  Dalt.  Mfm.  93,  Mil.  308-1041. 15  and  notes.  Di; 

2 —  D.itt.  Ckand.  169  takes  up  the  text  here,  ltcport 

3—  Heports  1st,  197.  2d,  450  Ny.if.i  is  sometimes  ini 
perlv.  It  meins  Gent  ile  kindred  only.’  See  Mil.  30 
noticed  on  this  point. 

(a)  ‘A  present,  especially  one  made  to  a  IJrhlmmn  or 
ceremonial1  Wilson. — i'.d 


rest  3d,  242.  Hepoils  1st,  190 
s  2d,  450. 

erpiv.ieil  “Caste,’’ hnt  irnpro- 
wheru  our  author’s  opinion  is 

the  conclusion  of  any  public 


(6)  This  prohibition  is  directory  only,  not  imperative-  See  Ckim:a  Gaur.iu 
Kv.itdra  Gauipatt ,  1  Mad.  li,  (l.  Jt-p.  54. — /.V. 


Mad.  If  C. 


from  old  no, 
is]  imlce.l  u 


ml  or  the 
y  K%Sj 


If  none  of  these  exist, 
her.  A  woman  is  never  fit 
‘I  by  YAjiiavalkysii1 paly  with 
in  t  nets  of  a  woman,  being 
if  his  being  dead,  or  [unable  J 
from  helplessness,  then  [she 
flier  relatives, 
nl 


“  If  a  woman,  without 
,  husband,  or  son,  should  jier- 
\  smi.fii  lovni  oWfiiiCH,  such  obsequies  are  bf  doubtful  vali- 

0ht'l-j  a'on!v  To  <%••”  Wlint  is  here  said  .of  the  orders  of  her  father, 
n-i;'icVo  married  husband,  Ac.  relates  only  to  the  difference  of  age. 
viiVnon.  Obsequies  here  moans,  rites  performed  for  the  other 

world  ;  wherefore,  at  whatever  age  a  married  woman 
may  firequire  to]  receive  the  command  of  her  husband,  that  very  com¬ 
mand  is  in  the  case  of  n,  widow  not  required,  since  the  command  of  any 
other  person,  not  here,  mentioned,  is  nowhere  declared  requisite.  There- 
cyx  fore  the  right  of  adoption,  even  without'  the  order  of 

her  [late’  husband,  does  pertain  to  a  widow, 

19.  The  ■unnmote  kinsman,  means,  in  each  case,  the  sapinda 
nearest  [to  the  adopter] :  among  whom  again,  the 
Esnlni.il  ion  of  nearest  of  all  is  the  brother's  son(d);  for:  "  If  among  se- 
\  .iMslilin  s  text  veral  brothers  of  the  whole  blood,  one  of  them  have  a 
l'1  f:'  ,"r  3  .,'c  son  born,  Kami5  pronounces  them  all  fathers  of  a  male 
brother.™ lust.  ^  by  lnCftlIS  0/  t,hat  son.”  And  the  MitUksharit* 
lias  the  same.  And  this  must  be  the  proper  motive  of  tlfat  precept ; 
for  it-  is  impossible  there  can  be  any  other.  The  remote  kinsman, 
means  ‘  one  of  another  caste.’  And  my  father  has  said  that;  "  A  mar¬ 
ried  mail-  who  has  even  had  a  son  bom,  may  become  an  adopted  son.’Ye] 
Tbi-s  also  is  reasonable,  for  it  is  not  in  opposition  [to  other  maxims].1 

1 — ::31  Reports  2d,  450.  2 — Reports  1st,  195,  2nd  451. 

a — 4 — Chapter  fltb.  182.  Mit.  320.  Jim.  \i.  290,  Digest  3rd,  266.  Reports  2d,  86. 
D  t  Hi  3.  Datt.  Chand.  161. 

4 — Reports  1st,  19C. 

(d)  Til'S  '  wecept’  does  not  appear  to  bo  in  point':  and  so  far  as  regards  the 
v  l  e  loctrme.  in  suprort,  of  which  it  is  cited,  seems  questionable-  It  has,  hotv- 
f.vt-.-  ('e'-u  h.-H  in  Rinnhor  that  a  widow  mav  adopt  a  son  without  consent  of  tier  hus- 
hai'd  if  «h«  have  «biai»en  nermiasion  ol  I  he  caare  and  the  sanction  of  ihe  ruling 
r.oirers  Rut  riid-.r  such  circumstances  she  must  adopt  ihe  next  of  kin  lothedeceased  iius“- 
b»nd_|.i«  brother’,  son  if  such  exist  Sree  Rrijkoohatjea  Muharaj  v.  Sree  Gohjoloot- 
vinitr  Viilutmi  1  Horr  181.  Hnebvi  Jiao  Maitknr  v .  Gorind  Rao  Bnlmmt  Rao  Hanker 
9  B„rr  7S  s0  in  Moiras  the  Pandits  lurre  said,  obiter,  that  a  widow’s  adoption 
vttii  t mefe  p-'w-'if  of  her  husband’s  relations  would  be  valid:  Ranee  Sewgaiuy 
Tiaeliar  r  .v/r.cWjSoo  JUremietk  Gnrhak  1  Mad.  Set.  Dec.  101,  104,  and  see-M.  8.  )). 
lstn  n  nr,  11"  juds  A. Too  of  1857  M.  8.  f).  1958,  p.  5:  Strange’s  Manual  of 
fi until.  Ijaw,  2d  cd.  t  72  :  Gibelin  E' fades  Ear  le  Droit  Oiril  des  tl  indent  79,  94.  I  Strange 
II.  L.  79  ■-  Coleorooke’s  note  to  Mitaksbara,  cb.  I,  see.  XI,  ci.  9.'  And  see  R.  A.  35  of 
1  SGI,  heard  19th  Dec.  1863,  and  reported  iu  1  Mad.  H.  C.  Rep.  In  Bengal  the  hus¬ 
band’ s  assent  seems  indisnensabic.  Macn.  Prin.  68,  Macn.  Cons.  195.  3  Coleh.  Die’.  242. 
aud  so  held  in  a  Bennies  case  j  SB.  ‘A.  169  :  Raja  Haimnn  Ckull  Sin q  v.  Koomee 
Unaaieam  Sing  2  Knapp  P.  C.  203,  221.—.®*. 

(e)  So,  apparently,  held  in  Bombay  provided  he  be  a  sagotra  1  Rorr.  181 :  1  Mori. 
Dig.  17  Ci-n'ra  in  Mudras ;  Oheify  Coho.i  Erasanna  v.  C hefty  Cotum  Hoodoo  1  Mad.  Sel. 


r'AVAHA’KA  MA 


29.  As  for  this  text  of  the  K$]ik$  Bunina:1  “  0  Lord  of  the 

,  ’  earth,  a  son,  ‘haying "been’  initiated  under  the  family 

iwilh,e  name  of  his  father,  unto  the  ceremony  of  tonsure  in-- 
cited  and  exphit  elusive,  does  not  become  the  son  of  another  man 

td.  .  '  [anyastisj.  The  ceremony  of  tonsure  and  of  investi¬ 

ture2  being  indeed  performed,  under  his  own  family 
naoM,  sons  given,  and  the  rest  may  be  considered  as  issue  :  else  they 
aw  tmuned  slaves.  After  their  fifth  year,  0  king,  sons  given,  and  the 
rest  are  not  sons.  [But]  having -taken  a  bo}’  five  years  old,  the  adopter 
should  first  perform  the  sacrifice  for  male  issue."  It  relates  to  asago- 
trsw  only.  Unto  the  ceremony  of  tonsure  inelimve  ;The  particle,  cmg, 
here  is  inceptive,  used  for  the  sake  of  entirely  including  all  such  cases  ; 
for  if  it  be  meant  as  a  limit  conclusive,  it  will  have  the  objection  of 
being  in  opposition  to  the  ceremonies  of  tonsure  and  investiture  [speci¬ 
fied  in  the  text.]  But  such  reliance  is  not  to  be  placed 
on  tin's  last  passage,  because  it  is  not  to  be  found  in 
two  or  three  copies  of  the  Kilika  Purana. 

.  21.  The  son  given  "is  of  two  sorts  ;  first,  simple;  second,  son  of 
_  two  fathers,  (dvyamushyayana).  The  first,  is  one 
‘  Son  given  ’  of  bestowed  without,  any  special  compact;  the  last,  is 
.X°  Jnnt’rd  ’-Imi  •  one  8'ive,)  Ullfler  an  agreement  to  this  effect,  ‘  he  shall 
‘Son  of’  two  belong  to  us  both.’3  'Here  the  first  will  perform  the 
fathers.’  funeral  ceremony,  and  the  other  rites  for  the  adopter 

-  only,  as  may  thus  [be  demonstrated]  :  In  the  desire  of 
accomplishing  the  acceptance  of  a  son,  by  the  term  ‘  son;  being  in 
the  second  person,  in  the  phrase,  “  being  about  to  adopt  a  son”  [para. 

•  16]  and  the  like,  detailing  the  rules  for  the  ceremony,  the  produc¬ 
tion  of  a  son  is  declared.  And  not  that  the  adopter  can  possibly 
imagine,  ‘  his  filial  relationship  is  derived  from  my  capacity  of  beget¬ 
ting.’  Therefore,  from  the  word  '  son,’  alter  having’instanced  the  whole 
duties  of  a  son,  we  must  admit  the  production  of  one,  as  far  as  requisite, 
and  not  previously  existing.  Hence,  in  the  family  of  the  acceptor,  the 
condition  may  [in  this  way]  be  brought  about;  From  which  result  the 
acts  suitable  to  the  different  relations,  of  son,  father,  and  the  rest.  Even 
as  is* declared  by  Manu:‘  -"A  given  son  must  never  claim  the  family 
and  estate  of  his  natural  father:  the  funeral  oblation  follows  the  family 
and  estate,  but  of  him  who  has  given  away  his  son.  the  obsequies  fail.’ 
22.  Follows  the  family  and  estate,  goes  after  the  family  and  estate, 
_  ,  „  the  latter  expression  corresponding  generally-  with  the 

terrn  "S'**  alol,S  witk”  1’be  given  son,  the  simple 
'  adopted:  since, in  the  case  of  a bvyKmushy.iyan.i.  the. 
[double]  obligation  of  family  connexion  and  the  like,  will  be  hereafter 
CX[.  declared.  The  fill  lotion  accordnif  t  M 

titlii,  Kullnka  Bhatta,  and  others,  means  the  funeral 


i  ism:' 


corciiumv.  and  other  Crftddhas.  According  to  other  authors  again  the 
funeral,  ablatum.  means  sapinda  connexion;  and  obloquies,  the  funeral 
and  other  ^rtoldhas.  Hie  correct  interpretation  is  this:  As-by^he 
passage  “  He.  who  has  begotten  a  son,  and  whose  hair  is  [still]  black' 
may  maintain  a.  sacred  (ire.  the  difierence  as  to  his  age  and  condition 
is  exemplified,  and  again,  the  difierence  of  place,  by  the  passage  :  He 
measures  out  the  inner  portion,  and  the  outer  portion  of  the  altar 
even  so.  m  this  place,  having  merely  exemplified  the  acts  connected 
with  the  obligation  of  the  funeral  oblation  for  the  natural  father  and 
the  rest,  bv  the  terms.  •  family,  -  estate.  ■  funeral  oblation,’  and  ‘obse¬ 
quies.'  the  cessation  of  them  is  declared. 

23.  From  this  also  results,  the  establishment  of  the  cessation  of 
family  connexion  with  the  father’s  whole  brother,  and  the  rest.  There¬ 
fore  also,  even  the  son  begotten  by  the  simple  adopted  son,  shall  perform 
j  his  father’s]  sapinrH  karan,  pSrvana  obsequies,  and  the  rest,  in  con¬ 
junction  even  with  the  [original]  adopter.  Even  so,  his  son  also. 

24.  However,  what  KSt-yayana,  opening  the  discussion  of  the  ‘  son 

of  two  fathers,’  by  this  text- :  ’  “  Now,  when  the  family 
A  text  of  K&-  connexion  of  sons,  either  adopted,  purchased,  or  son  of 
Ivavaiia  lickl  in  an  appointed  daughter,  remains  unsettled,  through 
on-Vo'fal'lris'’"11  their  acceptance  by  another  they  become  sons  of  two 
fathers,”  and  the  like,  says  ;  “If  there  be  no  offspring 
of  these  adopters  by  their  own  wives,  they  [the  secondary  sons,]  take 
the  estate,  and  give  the  funeral  oblations  to  three  ancestors  ;  if  there 
be  no  [offspring],  to  either  [the  giver  or  receiver],  they  will  give  the 
,  oblation  for  both.  Having  separately  considered  both 

in  one  Qraddha,  they  shall  call  upon  both  of  them.” 
Has  reference  to  the  ‘  son  of  two  fathers,’  because  of  his  premising  : 

■  They  become  sons  of  tv-o  fathers! 

25.  If  either  the  natural  parent,  or  the  adoptive  father,  have  no 

other  male  issue,  the  DvySmushySyana,.  m-  •  son  of 
The  owisralions  two  fathers.’  shall  present  the  funeral  oblation  to  him, 
amnignfs  ol  the  an(j  shall  take  his  estate;  but  not-  so  if  there  be 
Area  'ho  o’i'V*  [male  issue].  If  both  have  legitimate  sons,  he  offers 
n,cc„,  an  oblation  to  neither,  but  takes  a  quarter  of  the  share 
sior.  defined  vhc-  allotted  to  a  legitimate  son  of  his  adoptive  father  ■?  from 
tnei  other  sons  tins  text  of  Yasishtha  :3  “  When  a  son  has  been 

es—.,,  °-  “ol-  adojited-  if  a  legitimate  son  be  afterwards  born,  the 
given  sot-,  takes  a  fourth  part:"  and  likewise  this  of  Katyayana  :*  “  If 
bgi  mite  ‘-on  lx  Win  the  rest  are  pronounced  shares  of  a  fourth 
pari  provided  they  belong  to  the  same  tribe  :  but  if  they  be  of  a  differ¬ 
ent-  class  they  are  entitled  to  food  and  raiment  only.”  The  reading  in 
the  Kalnataru  is.  ‘  a  third  part,’  Those  of  the  same  tribe,  according  to 
V  juifmecvava’  are.  the  son  of  the  wife,  the  son  adopted,  and  the  rest.  - 


1 — 5i.it.  pace  2o3  note.  Iteports  2nd,  663. 

2— Hus  passage  is  quoted  in  the  notes  to  the  Mitakshara,  page  318. 
o— Datt.Mfm.  153.  Batt.  Chaud.  201  Ante  para.  16. 

•1 — Mil-  316.  Jim.  Va.  Iu7.  Batt.  51im.  61.  Batt.  Chand.  200  and  note  there. 
■j — 51ii.  rase  orb.  Ante  Section  4lh.  para.  11 — ct  scq. 
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26.  But  if  sons  are  wanting  to  both,  then  he  shall  perform  a  sin¬ 

gle  (^raddha  to  both  also  ;  in  the  mode  declared  above. 
Hit  dirties  de-  by  the  term  “  in  one  CrSddha,”  &e.  Moreover  in  the 
°f  -H?ra4dllis  a  text  of  KfshnSjini  :>  “As  many  as 
'■  there  may  be  degrees  of  Forefathers,  with  so  many, 
theirvrwn  forefathers,  let  sons  given,  and  the  rest  associate  the  deceas¬ 
ed  ;  in  erder,  their  sons  with  two  forefathers,  their  grandsons  with 
one,  Should  [do]  the  same.  The  fourth  degree,  at  pleasure.  -  This 
[sapintja  relation]  extends  to  three  degrees.”  “  At  the  regular  seasons, 
then  is  no  distinction  of  degrees  :  but  on  the  [anniversary]  day  of  death, 
having  invoked  them  singly,  let  him  perform  the  (^r&ddha  according 
to  the  proper  rite.”  Which  sense  is  consonant  also  to  the  text  of  Kat- 
ySyana.  [para.  24.] 

27.  This  is  the  meaning:  ‘The  son  of  two  fathers,  and  the  rest, 

shall  perform  the  sapindi  karan  of  those  dying  in  the 
Detailed  expla-  families  of  both  the  real  and  adoptive  father,  together 
nation  of  the  text.  those  of  the  same  degree,  [that  is]  in  company 

OXIII  with  the  father  [of  the  deceased],  and  the  rest.  But 
the  sons  of  those  adopted,  and  the  rest,  shall  perform 
their  sapindi  karan  together  with  that  of  both  the  natural,  and  adop¬ 
tive  [father].  Their  grandsons  also  shall  associate  their  real  father 
with  their  adoptive  grandfather,  and  their  real  great-grandfather.’  77;.: 
fourth  degree,  their  great-grandson.  Pleasure,  desire  ;  that  is,  they  shall 
invoke  the  adopter,  or  not,  [as  they  please]  ;  but  the  real  father,  they 
shall  even  summon.  At  the  regular  seasons  ;  that  is,  at  the  days  of 
new  moon,  [ainiivisyil]  and  other  seasons,  the  CrSddha  according  to 
the  degrees  of  [forefathers]  of  the  real  and  adoptive  fathers,  is  to  be 
celebrated.  But  on  the  anniversary  of  death,  having  invoked  the  sin¬ 
gle  person  alone,  let  them  celebrate  the  Ekoddishta  craddha  for  him. 

28.  Some  however  say:  ‘Since  the  rite  of  simple  adoption  is 
"ri"  not  [mentioned],  it  does  not  exist ;  and  there  is  no 

Opponents  ar-  agreement  to  the  effect:  'He  be.longs  to  us  both.' 
guraent  apjiinst  because  no  rite  for  it  exists.  One  taken  without  this 
Jnn t 8imp  6  agreement,  therefore,  is  even  a  son  of  two  fathers. — 
p  And  even  by  him,  either  a  double  QrSddha,  or  a  single 

ojie,  may  be  celebrated,  by  invoking  [singly  or  together]  both  his  real 
and  adoptive  father,  in  the  Am  Sv  Asya  and  other  [^IrSddhas.]  But,  the 
sapindi  karan,  PArvana,  and  other  QrAldhas,  must  be  performed  for 
the  adopted  son,  in  company  with  both  his  real  and  adoptive  father, 
by  his  son.  Even  so,  by  his  son,  and  the  rest.’ 

29.  This  must  be  considered.  Because,  though  the  phrase  ‘simple 

adopted’  is  certainly  nowhere  mentioned,  still,  however, 
Answered  and  this  [meaning]  satisfactorily  results,  even  from  the  de- 
refuted.  claration  of  the  entire  cessation  of  the  connexion  with 

the  real  father  and  the  rest,  by  the  above  recorded  (ext, 
of  Mahu  [para.  21]  which  prohibition  does  not  apply  in  a  Dvyamu- 
jfchSyana  adoption.  Further:  A  marriage  in  the  family 
of  the  procrcatoT  [Viji]  within  seven  degrees,  which 
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iM  altogctner  «»  the  tcxl  of  Gautama^1  With  the 

kinsmen  <m  the  nidcoi  the  lather,  viz.  oi  the  procreator,  (Vlji|  beyond 
the  seventh  degree ;  end  with  those  on  the  mother’s  side,  Jtteyond 
Cue  id th.  .Vo./’  would  be  unnuMmiiig  m  a  i)vyamusli£yana  adoption, 
because  the  siipnula  utinm-v  |  to  the  procreator]  still  exists  therein 
[beyond  that).  There.snre,  the  term,  'simple  adopted,’  must  necessarily 
be  expressed,  to  malic  the  same  agree  with  that  of  the  text,  because 
of  the  declaration  oi  the  prolubition  oi  the  sapirida  connexion. 

SO.  Moreover,  m  the  Pravavadhvdya  [it  is  said]  :*  "  They  who 
become  sons  of  two  fathers,  [dvyamushayaija]  'whether 
A  tin:*  oi  i bo  adopted,  purchased,  or  the  rest,  cannot  take  in  marriage 
any  one  oi  either  Gotra,  after  the  example  of  (Jaunga 
(  i'  lT  "  oi  oit  and  Caislnra.  In  which  also,  the  term  either  Gotra, 

■  ’  is  spoken  of  the  DvyamushSyana.  And  the  prohibi¬ 
tion  of  connexion  m  the  real  family  [Gotra]  is  declared  by  the  text  of 
jtiinii  :  which  is  the  difference  [between  the  two].  By  the  distinction 
also,  between  adopted  son.  ‘simple,  and,  1  son  oi  two  fathers’  [the  term, 
simple]  is  proper  to  be  included  ;  whence  even  the  propriety  of  the  term 
'  simple  adopted  son  is  established. 

Mi.  Even  so  Bhatta  bomefvara"  satisfactorily  reconciles  the  one 
doctrine,  under  the  text  of  Manu  [para.  21]:  “That 
Ai’.f  supported  there  was  a  cessation  of  the  sapinda  connexion  between 
■  j  quotation  Arpma  [as]  the  son  of  Kunti.  bom  after  she  was] 
iom  i  u  mi  i  n  jf.ygjj  m  adoption  by  [her  father]  Sura  to  Kuntibhoja, 
and  bubhadr.l  [as]  the  daughter  of  Vasudeva,  who 
was  the  son  of  isura,”  with  the  opposite  opinion,  “  that  Aijuna  could 
not  mavrv  the  said  Subhadrd,”  as  might,  seem  to  result  from  that  text 
of  Gautama  [para,  29],  applying  solely  to  the  prohibition  of  [a  wife] 
come  of  the  father’s  kindred,  by  adducing  the  affirmation  of  the  com¬ 
mentaries  in  favour  of  the  utter  exclusion  of  the  family  connexion  [after 


2— Daft.  J[tm.  page  126  and  note.  Datt.  Chan.  132. 


Siam!  Panda,  and  las  nmr- 
usfcd  his  maternal  uncle’s 
(■probated  in  general :  see  . 
n-a.  13] :  but  as  the  mother 
given"  away  in  adoption, 
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32.  As  for  what  some  author  says  :  ‘  That; the  sapinda  connexion  of 
Kuviti^Vith  the  family  of  Sura,  is  declared  by  Soineg- 
CXV.  .  vara,  under  the  text  of  Gautama,  to  continue  through 

Aii  audio  ’*  8^en  degrees,’  the  reason  is,  that  he  has  not  read  the 
opinion  refuted*  *  book.  Therefore,  the  text  of  Gautama,  after  having 
previously  declared  the  cessation  of  sapimla,  relation¬ 
ship,  refers  to  the  prohibition  [of  marriage]  in  the  family  of  the  natural 
father,  and  not  as  considering  the  subject  of  sapinda  relationship.  In 
this  way,  the  correctness  of  the  terms,  son  ‘  simple  adopted,’  and  '  son 
of  two  fathers,’  being  established,  the  possibility  of  an  agreement  to  the 
effects  “  He  shall  belong  to  us  both,”  [para.  21]  is  likewise  established; 
for  the  object  is  manifest,  by  the  accepter  knowing  him  to  be  ‘son  of 
two  fathers^’  And  again,  the  sapinda  relationship  of  the  simple  adopted 
son,  extends,  in  his  adoptive  father’s  family,  to  seven  degrees  on  the 
father’s  side,  and  to  five  degrees  on  the  mother's  side. 

„  33.  .  As  for  these  texts  of  Vriddha  Gautama  ■}  “  The  sons  given, 
purchased,  and  the  rest,  who  ai’e  adopted  from  those  of 
The  authority  his  own  general  family,  by  the  observance  of  form,  en- 
nieii'To  todIv  'to  ter  the  lineage  [gotrata,  of  the  adopter].  Buttherela- 
tjie  simple  adopt-  tion  of  sapinda  is  not  included,”  as  well  as  of  Bihat 
edson.  Mann:2  “  Sons  given,  purchased,  and  the  rest,  retain 

relation  of  sapinda  to  the  natural  father,  as  extending 
to  the  fifth  and  the  seventh,  degrees :  like  this,  their  general  family, 
which  is  also  that  of  their  adopter,”  and  moreover  of  hfarnda:3  “  For 
the  sake  of  religious  merit,  [being  adopted]  like  the  real  son,  under  the 
family  name  of  each  respectively  [tat  tat  gotrena]  sons  [who  are] 
reared  :  for  such,  merely  participation  in  a  share,  and  [the  oblation  of] 
the  funeral  cake,  is  declared”  they  are,  all  three,  not  of  good  authority: 
[at  least,  if  their  authority  be  good,  they  are  to  lie  used  only  for  the 
sake  of  determining  the  want  of  sapinda  relationship  of]  the  Dvyamushy- 
%ana,  as  far  as  seven  generations,  in  the  family  of  the  adopter ;  for,  in 
the  case  of  a  simple  adopted  son,  his  sapinda  relationship,  as  far  as  seven 
generations  In  thefamily  ofthe  ndopter[JPalaka]is  declared  [to commence  I. 

by  the  before  quoted  text  of  Gautama,  (para.  29]  and 
CXYL  because  his  sapinda  relationship'  at  the  same  time,  in 

the  family  of  his  real  lather,  is  declared  to  cease  by  the 
textofManu  [para.  21], 

3k  As  for  the  following  matter,  written  by  certain  respectable 
authors  in  discussing  the  subject  of  sapinda  relatkm- 
Thc  reasoning  ship  :  “  Yet  if  [an  adopted  son’s]  investiture  and  other 
dr  "red"}  a?'1'urS  initiatory  rites,  have  been  celebrated  in  the  general 
founded  °  'eUn  family  [gotra]  of  his  real  father,  Ids  sapimla  relation¬ 
ship  to  his  real  father's  family  [kula]  is  retained,  both 
to  the  father,  and  to  the  mother ;  to  the  fifth  degree  |  from  the  mother,] 


i — Datt.  Miin^(>S-2G,  noticing  our  author's  objection.  Jhitt 

2— Datt.  Mim.  27  and  note  cj.  v.  10fi. 

3— Datt.  Ilfm.  199  note.  where  our  author  is  again  noticed  and 
to  Devaia. 


t.  Chand. 


:i  nrl  l,i>  (.lie  seventh  |  from  the  father] :  hut  to  three  degrees  in  the  family 
dI  the  adopter,  by  reason  that  there  is  a  want  of  the  state  of  begetting, 
and  of  investiture,  to  the  author  of  the  secondary  paternal  relation,  the 
adopter.  However,  if  the  ado  pted  son  he  |  so]  initiated  in  the  general 
family  of  the  adopter.  Ins  [sapinda  relationship]  with  the  'adopter  and 
the  rest,  [of  Ins  family  will  continue]  even  to  seven  generations,  and  to 
five  [as  above :  |  its  foundation  is  not  known. 


35.  Again :  Tf  the  paternal  relation  exists  not,  by  reason  of  the 
a  bsence  of  the  acts  of  liegetting,  of  investiture,  and  the 
Conclusion  like,,  in  what  manner  arises  the  adopted  son’s  sapiijda, 
'I™" relationship  to  either  [even,]  as  far  as  three  degrees 
or  his  performance  of  (,’rdddha  and  other  .ceremonies 
for  the  adopter  and  the  rest  of  his  family  ?  Neither  can  it  be  said,  ‘the 
paternal  relation  and  sapinda  relation  are  [necessarily]  connected,’ 
because  by  this,  on  the  absence  of  the  first,  the  want  of  the  sapinda  re¬ 
lationship  would  ensue.  The  result  of  it  is  this  :  Sapinda  relationship 
even  [of  the  adopted  son],  with  the  adopter  and  the  rest  of  his  family, 
has  been  already  pronounced  from  the  text  of. Gautama,  and  others 
[para,  29  :|  “  With  the  kinsmen  on  the  side  of  the  procreator  beyond 
the  seventh  degree.”  And  this  is  conclusive. 

•  30.  1  Now  this  is  the  rite  for  gift  and  acceptance  of  a  son.  In 

this  matter,  the  power  of  giving  fin  adoption],  where 
Summary  iu  con-  there  are  more  sons  than  one,  allows  even  of  any  one 
c  usiuu'  of  them,  not  being  the  eldest ;  and  that  of  acceptance, 

CXVII.  attaches  to  one  who  has  not  had  a  son  bom,  or  whose 

sons  are  dead.  The  right  of  married  women  [to  adopt, 
is  good]  with  the  orders  of  the  husband  ;  in  default  of  him,  of  their 
[own]  fathers,  and  the  rest.  Of  (,'iidras  [adopting  1  the  daughter’s  son, 
or  the  sister’s  son,  are  to  be  taken,  and  no  other.  By  the  other  [superior 
classes]  however,  the  nearest  sapinda  relation  ;  in  default  of  them,  the 
remote  [kindred],  but  not  one  of  another  caste. 

37.  Then  the  giver,  on  the  day  [fixed]  for  the  acceptance,  having 
duly  called  to  mind  the  [proper]  time,  and  the  other 
Tlie  sift  keep-  [considerations],  and  having  thus  vowed  :  ‘  I  am  about 
live.  ”  to  make  a  gift  of  my  son  for  the  cessation,2  between 

myself  and  the  rest  [of  my  family],  and  this  son,  of  the 
several  duties  .arising  from  the  reciprocal  connexion,  at  present  existing 
between  [us,  as]  father,  son,  and  the  like,’  .shall  perform  the  Ganeya 
pujS,  svasti'  vSclian,3  matrekS  puja,  Vriddhi  crSddha,  and  the  other 


1 — The  remainder  of  this  section,  though  not  found  in  any  Gujarat  copies,  was 
troduced  from  one  obtained  at  Puna.  It  appears  to  be  an  extract  from  some  other 
work,  or,  a  summary  of  the  doctrine  of  the  Mayukha,  by  £ 


y  some  more  mdden 
for  nirrilm  which  I 


which  the  sense  r 
r  important  observance  [Wilson],  where  tl. 


vyavaha'ua  mayu'kiia.  eiiAr.  iv.  skcy.  v.  7J 

38.  The  accepter  too,  having  fasted  on  the  day  preceding  that  for 
the  acceptance,  and  on  the  next  day  having  summoned 
TUe McopUsce  his  kinsmen,  and  made  known  his  taking  a  son  to  the 
iuoepti**.  king  ;  having  called  to  mind  the  time,  And  other  [con¬ 

siderations],  and  having  thus  vowed  :  ‘  I  am  about  to 
take  (this  -person)  as  a  son,  to  the  cessation  of  the  mutual  connexion  ‘  of 
father,  son,  or  the  like,  at  present  subsisting  between  him,  and  his  pro¬ 
creator  and  the  rest  (of  that  family,)  and  for  the  accession  between  him 
and  me,  and  the  rest  (of  my  family),  of  the  duties  mutually  arising 
from  the  respective  connexion  of  father,  son,  and  the  like  (by  this  adop¬ 
tion),’  and  having  performed,  the  Ganet;a  pujS,  Sva-sti  vachan,  Matreka 
puj£,  Vriddhi  QrSddha,  AchSrya  varan,  and  the  various  reverences  to 
be  made,  after  a  special  vow  to  the  ficliSrya,  with  the  ear-rings,  ring, 
suit  of  clothes,  turban,  madhuparka  and  the  rest,  let  him  give  a  feast 
to  three  Brahmans,  and  to  his  kindred. 

.  39.  AKd  the  AchSrya,  having  thus  vowed :  ‘  I  am  about  to  do 
my  proper  duties,’  and  having  performed  the  marking 

s  Officiating  out  of  the  altar,  and  the  other  [acts]  as  far  a.s  the  con- 
pi-c-sl  a  duties.  secration  of  the  fire,  inclusive,  shall  celebrate  the  rites 

‘  '  enjoined  in  the  words  of  the  Vedas1 2  and  the  rest,  as  far 

as  the  straining  of  the  clarified  butter  inclusive. 

40.  Then  let  the  accepter,  having  g07re  near  the  giver,  thus  beg, 

‘  Give  me  this  son’  f  and  the  giver,  with  relation  of  the 
Gift  completed,  five  prayers  [the  initial  words  of  the  first  of  which  are] 
Ye  yajiiena,  having  called  to  mind  the  time,  and  the 
rest,  having  repeated  his  motives  as  above  detailed,  shall  declare,  '  I 
give  you  this  son,  adorned  with  ornaments,  according  to  my  ability.’ 
This  is  the  gift  of  his  son,  commencing  with  the  words  of  the  Vedas.® 

41.  Then  the  accepter,  having  accepted  him  with  the  prayer  de- 

vasya  tva,  and  the  others,  and  having  repeated 

Acceptance  the  KSma  stuti  in  the  form  enjoined  by  his  own 

completed.  (jakhS,  having  inaudibly  repeated  the  mystical  invo¬ 

cation  ang&l  angSt,  &e.  having  kissed  the  forehead  of 
the  child,  let  him  cany  him  within  his  own  house,  adorned  with  clothes 
and  so  forth,  accompanied  with  rejoicings. 

42.  Next,  the  Aehitrya,  having  performed  the  setting  up  of  the 

clarified  butter,  and  the  rest,  as  far  as  the  portioning 
Priests’  duties,  of  it,  inclusive,  having  performed  a  burnt-offering  even 
continued  and  with  the  clarified  butter,  with  the  Vylihriti  incanta- 
concluded.  tion,  both  backwards  and  in  due  older,  having  dressed 

the  oblations,  let  him  oiler  a  burnt  offering.  He  then 


1 —  From  ‘  anvachjj^c  clnikshu,’  line  1st,  to  ‘  kr.tl.nn,’  line  3(1. 

2—  Datt.  M(m.  07.  For  this  and  the  following  passages,  turn  to  para.  S,  ami  the 
references  there. 


him  conclude  with  b 
rite  of  adoption. 


'eased  oblations,  for  acoept- 
•ds  ol  the  Veda.'  Having 
■  lubhvain  ague,”  kc.  let 
vadattah.  Thus  ends  the 


led  effedt. 


!  This  settled.  i  return  no  mv  su eject  t*  rvatyJiyana  states  a  dis¬ 
tinction  in  partition  of  debts:-  “  The  debt  of  the 
The  debts,  lo  father,  one  incurred  bv  a parcener  himself  on  account 
be  ccmsiiieied  »l  „•[  the  debts  ot  the  father,  and  one  specially  his  own  ; 
i..- i.'i i  nn  -nc  o  tioi)ts  8„  incurred,  most  be  exafimied  rift  a  partition 
ULe  1IR  with  the  kinsmen.  On  account  o/  the  dd,f..~  of  the 

father,  incurred  lor  the  sake  ot  discharging  the  fathers  debts.  Specially 
h>*  o>m.  |  contradicted  bv  other]  than  himself,  for  the  maintenance  ot 
his  family.  The  same  author  sa-vs  :l  A  debt  contracted  by  a  brother, 
a  paternal  uncle,  or  a  mother,  tor  die  [support  ol  the]  family,  must  be 
fully  discharged  bv  the  coheirs,  when  partition  is  made.  ’ 


2.  The  same  author  also  .sates,  in  case  the  debt  he  less  than  the 
property  :*  “  But  having  given  the  debt  [to  the  credi- 
bnch  debts,  tors],  and  what  was  bestowed  through  affection,  let 
m  cu\e ltd  U  them  divide  the  balance.  Bestowed,  promised,  Ndrada:6 
l  Vva*  lid'h  "  What  remains,  alter  discharging  the  fathers  donation, 
he  to  be  di-  end  after  payment  ot  ins  debts,  may  be  divided  by  the 
eri.  brethren,  so  that  their  father  continue  not  a  debtor.” 

The  fathers  donation,  what- had  been  promised  by  the 
her  The  same  author  savs  :7  -  What  has  been  given  for  religious 
purposes,  and  through  affection,  and  the 1  debt  which 
hivmeut  nut  ol  has  been  added  bv  himself,  that  [and]  the  visible 
[estate],  let  them  divide ;  [anv  other  debt!  is  not  to 
be  vi  veil,  out  of  the  paternal  estate.  The  meaning  is 
:!  .  “  this:  ‘What  has  been  given  for  rc-hgious  purposes, 

s  as  well  as  through  affection:  [that  is]  what-  it  has  been 

added  bv  the  father  himself,  [that  isl  what  has  been 
ile  bv  himself  -  such  debts  [and  the  visible  estate]  they  shall  divide, 
vment-  [dam]  is  not  [allowable!,  out  ot  the  paternal  estate,  of  debts 


fy 


1— lii  flie  last  line  .of  the  page. 

2— From  section  -ith,  para.  40th.  3— Digest  3d,  390.  4— Digest  3d,  339. 

5—  Digest  3d,  3S8,  t  here  a  different  turn  is  give^to  the  test. 

6— Digest  3rd,  JS,  Jtm.  Va..  -21,  where  the  same  difference  is  observable  between 
these  two  translations,  as  in  that  of  the  foregoing  text  and  our  author,  whose  version  is 


-Digest  3d,  391. 


SECT. 


3.  The  same  author  also  says,  in  suspicion  of  effects  undiscover¬ 
ed  "  A  house,  arable  land,  or  quadrupeds,  discovered 
Partitidn  of  ef-  [after  partition,  as  the  property  of  the  deceased],  must 
and"  dUcovered  be  te(lually]  divided ;  if  it  be  justly  suspected  that 
alter  partition  •  efl'ects  are  concealed,  a  discovery  by  ordeal  is  prescrib- 
wiih  the  mode  ed  by  law.”  “  Thus  Manu  declared,  that  household 
prescribed  _  for  utensils,  beasts  of  burthen,  and  milch  cattle,  ornaments, 
their  discovery.  and  workmen,  must  be  ’divided,  when  discovered 
[among  the  heirs] :  if  effects  are  [suspected  to  bel  hid¬ 
den,  a  discovery  must  be  obtained  by  the  Iiosha  mode  of  ordeal.”’ 
Workmen :  slaves,  and  the  like.  Here  even,  the  Kosha  ordeal  itself  has 
been  fixed  in  such  matters,  in  the  chapter  on  ordeals,  by  this  very 
authority:  "In  sustaining  the  truth  of  doubts  in  partition  among 
heirs,  at  all  times,  [and  |  in  settling  a.  multitude  of  proofs  [kriya],  let 
them  even  undergo  the  Kosha  ordeal.” 


SECTION  YU. 

On,  -property  not  liable  io  division,  (AvibMjyarn.) 


1.  .Manu  says  :s  “  Wealth,  however,  acquired  by  learning,  belongs 
exclusively  to  any  one  of  them  who  acquired  it ;  so 
■■  Certain  proper-  does  any  thing  given  by  a  friend,  received  j  at  or]  on 
ty  n  t  subject  to  account,  0f  marriage,  or  presented  as  a  mark  of  respect 
parti  ion.  •  to  a  guest.”  VySsa  :*  “  Wealth  gained  by  science,  or 

CXXI.  ■  earned  by  valour,  or  received  from  affectionate  kindred, 

belongs,  a-t  the  time  of  partition,  to  him  [who  acquired 
it],  and  shall  not  be  claimed  by  the  coheirs.”  Received  from  affection¬ 
ate  kindred;  [SaudJtyakam  :  this  term]  .will  lie  hereafter  explained.1 


2.  This  [wealth]  must  be  i 
loss  to  the  f  t’ 

If  gained  with-  “  Whatever  else  i; 
out  assistance  gelf]  without  detrii 
.  ™'l  ' ie  c"mmon  sent,  from  a  friend, 
pertain  to  the  coin 
ditary  property,  which  had  been  ta 
nc-rs  "  nor  what  has  been  gained  In¬ 


quired.  without 
Yajhavalkya  :« 
rj'iaivenev  him- 


1 —  Digest  3d,  395,  where  tin*  t<M  is  nurinnicii  to  i\;uv, iviina  ■,  at  parr  if"  r»f 
val.  the  last  stanaa  is  read  differently,  am:  aUnlmtf-d  to  lWlmspali. 

2- Sec  Chap.  3d,  3-Clinp.  !«!.,  20m.  Jim.  Va.  110-116.  Digest  3d, 

Reports  1st,  64,  2d,  57.  4 — .mih-  *  n.  11v-j  f,  .*d,  o«o. 

5— At  para.  13  ;  ami  in  secli-.-a  10ih,  para.  Stli. 

6— Mit.  868.  Jim.  Va.  1  i  111  ]  fPli 


But.  (Tnnk)ia  declares  a  special  rule,  relating  to  the  recovery  of 
land,  derived  Jrom  ancestors  but  long  lost "Lund 
nor  rc-  |  inherited  |  in  rcgnlav  succession,  but  which  had  been 
l.unl  i(-  lonncr.lv  lost.,  and  winch  a.  .single  [heir]  .shall  recover 
'  ’  solely  by  Ins  own  labour,  the  rest  may  divide,  accord¬ 

ing  to  their  due  allotments  ;  having  first  given  him  a  fourth  part.” 
That  is  •  having  given  to  the  reonverer  a  fourth  part.,  of  the  recovered, 
property,  they  shall  divide  the  balance  equally,  with  the  recoverer.’ 

4.  Maim  says:-  What  a  brother  has  acquired  by  his  labour 
without  using  the  patrimony,  he  need  not  give  up  to 
Other  test  ml-  the  coheirs  ;  nor  what  has  been  gamed  by  science.'’ 
ul  ■  \  vasa  “  What  a  man  gams  by  Ins  own  ability,  with¬ 

out  reiving  on  the  patrimony,  he  shall  not  give  up  to 
the  coheirs,  nor  what  lie  acquired  by  learning.’  Acquisition  by 
leoru i  n */  is  explained  by  Ratyfiyana  :  *•  Wealth  gained  through  science, 
which  was  acquired  lrom  a  stranger,  while  receiving  a  foreign  mainte¬ 
nance.  is  termed  acquisition  through  learning.  ’ 

o.  The  same  authov  elucidates  tins  term:'  "  What  is  gained  by 

-\rquibtioiis  the  solution  '| of  a  difficulty  I,  after  a  prize  has  been 
i 'trough  learning  ottered,  must  be  considered  as  acquired  through  science, 
enumerated.  and  is  nut  included  m  partition  [among  coheirs."] 

(AMI.  What,  has  been  obtained  lrom  a.  pupil,  or  by  officiating 

as  a  priest,  or  for  [answering]  a  question,  or  tor  determining  a  doubt¬ 
ful  point,  or  through  display  ol  knowledge,  or  by  [success  in]  disputa¬ 
tion,  or  lor  superior  [skill  in]  reading,  the  sages  have  declared  to  be  flic 
gams  of  science,  and  not  sulqect  to  distribution.’  “The  law  is  the 
same  in  regard  also  to  artizans  i  qilpil,  and  to  increase  of  price  “A 
prize  winch  lias  been  ottered  tor  the  display  of  superior  learning,  and  a 
gift  received  lrom  a  votary  tor  whoijj  a  sacrifice  was  formerly  perform¬ 
ed  :  or  a  present  from  a  pupil  formerly  instructed,  sages  have  declared 
to  he  the  acquisition  of  science:  what,  is  otherwise  acquire*],  is  |  the] 
joint,  property  [of  the  co-heirs].’  l-,ven  what  is  won  by  surpassing 
another  m  learning,  after  a  stake  has  been  deposited,  Brliaspati  pro¬ 
nounces  the.  acquisition  of  .science,  and  impartible.  “  What  is  obtained 
bv  the  boast  of  learning,  what,  is  received  from  a  pupil,  or  for  the  per¬ 
formance  of  a  sacrifice.  Bhrgn  calls  the  acquisition  of  ac'e/ice." 

(!.  Solutmu,  according  to  the  Mada.ua  Ratna.  means,  the  reading 
of  [passages  of  the  Vedas]  having  the  order  [of  con- 
And  defineo.  struction,  krama  ],  and  the  sentences  |iata],  and  the 
uke/  duly  linked  together.  Some,  again,  say  it  is  the 
interpretation,  in  a  public  assembly,  of  concealed  [meanings)  required 

1— Mit..  263.  Jim.  135.  Digest,  3d,  S«5. 

8-Chap.  9t!i,  808.  Mit.  3/1.  Jim.  Vi-  109-117.  Digest  3d,  339.  Of  the  two  read 
liig.i  ol  this  text,  or  author  adopts  that  of  the  Mitiksliarh. 

3— Jim.  XL  109.  Digest  3d,  311.  4-Mil.  271.  Digest  3d,  332. 

5 — Jim.  Vi  127.  Digest  3d,  333. 

C---Dw-st  od.  334.  The  quotation  in  Jim.  Vi.  breaks  off  after  ibis, 
i  -  Tee  Asiatic  •'Researches  Sth;  390- 


to  be  made  known.  The  construction  is,  ‘solved  after  a  prize  [has 
been  offered].’  Display,  public  exhibition.  Superior  reading,  pre-emi¬ 
nent  reading.  In,  regard,  also  to  artiadns,  [meaning,  that  this  law,  res¬ 
pecting  science,  is  to  be  applied  also  among  artizans.  Increase  of  price 
caused  by  great  satisfaction  [with  the  work].  Performance  of  a  sacri¬ 
fice  is  merely  &n  example. 

7.  Here  also,  in  all  these  cases,  indivisibility  applies,  only  when 
All  such  liable  no  detriment  has  fallen  on  the  paternal  estate,  in  ac- 
to  partition  if  quiring,  as  well' superior  knowledge,  as  wealth  ;  for,  in 
made  with  assis-  case  of  detriment  [to  the  estate,  the  acquisition]  is 
tance  from  the  even  divisible.  Even  so,  KatySyana  says “  Yet 
C°CXXriI°C  Bihaspati  has  ordained,  that  wealth  shall  be  partible, 
if  it  was  gained  by  learned  brothers  who  were  instruct¬ 
ed  in  the  family  by  their  father,  or  paternal  grandfather,  [or  uncles]; 
and  it  is  the  same,  if  the  wealth  were  acquired  by  valour,  [with  assist- 


8.  •  Also  in  case  of  loss  to  the  paternal  estate  even 
The  acquirer  the  acquirer  gets  a  double  share,  from  this  text  u 
«hare'S  *  dou')'c  Vasishtha  ■?  “  He  amongst  them,  who  has  made  ai 
" 131  e'  acquisition,  may  take  a  double  portion  of  it.” 

9.  NSrada  states  a  distinction  in  some  cases,  in  acquisition  o 

wealth  through  learning:3"  He  who  maintains  th< 
An  exception  family  of  a  brother  studying  science,  shall  take,  evei 
wi  is  i  tf o ^ leor n -  tho"gh  not  toM-  fa?™ta]  a  share  of  the  wealth  gain 
ilig.  1011  ed  by  science.  The  word  a$ruta  means  unlearned 

according  to  the  Madana  Ratna.4  But  the  propej 
sense  is,  not  promised,  thus  :  ‘  I  will  give  a'  share.’ 

10.  Gautama5  declares  a  distinction  also,  with  regard  to  wealth 

acquired  without  detriment  to  the  fathers  estate 
Distinction^  in  “  His  own  acquired  wetilth,  a  learned  man  may,  if  he 
wealth  acqinred  plea^  give  up  to  unlearned  co-heirs.”  He  who  is  ver- 
to  the  paternal  set*  ^  knowledge,  is  a  learned  man.  The  meaning  is 
estate.  that,  with  his  own  pleasure,  he  may  give  it  to  his  un¬ 

learned  brethren.  Katyayana:r'  “  No  part  of  the 
wealth,  which  is  gained  by  science,  need  be  given,  by  a  learned  man 
to  liis  unlearned  co-heirs ;  but  sucb  property  must  be  yielded  by  him, 
to  those  who  are  equal,  or  superior,  in  learning.  ”  “  A  learned  man 
need  not  give  a  share  of  his  own  acquired,  wealth,  without  hi.s  assent 
to  an  unlearned  co-heir :  provided  it  were  not  gained  by  him,  using  the 


1 — Digest  3d,  340. 

3— Mil.  ! 
4 — The  commentators  are 


7 —The 


paternal  estate.”  According  t<>  Madaim,  this  prohibition  applies,  only 
where  thorn  exists  other  property  fof  those  brothers  who  are  present : 
but  on  failure  of  other  property,  [a  share  of  it]  even  must  be  given  to 
them. 

II  Brliaspaii  declares  tliai  to  be  impartible,  which  has  been 
given  by  the  father  or  other  [person]:  “That  which 
f  u  rV  1 -  'P  miiv  have  been  given,  either  tv  the  paternal  grand- 
,11  -nli  f  i*  i  it  f  i  )_  v  11  as  by  the  mother,  is  not 
CX.UV.  to  bo  taken  back:  any  more  than  that  acquired  by 

aH'nsr-ionbv  »a-  valour,  or  the  wealth  ot  a  wife.  NSrada:  “  Except- 
1'u'-  mg  what  is  gained  by  valour,  the  wealth  of  a  wife, 

and  what  is  acquired  by  science,  which  are  three  sorts  of  property  ex¬ 
empt  from  partition  :  and  any  favour  conferred  by  a  father." 
K  atyayana ■ “  that  which  is  taken  under  a  standard,  is  declared  not 
<o  be  subject  to  distribution.  And  also,  what  is  seized  [by  a  soldier) 
in  war  alter  routiner  the  forces  of  the  eneinv.  and  after  risking  his  life 
tor  Ins  lord,  is  named  spoil  taken  under  a  standard.”  The  same  author 
says  \v  lien  [a  soldier  |  performs  a  gallant  action,  despising  danger; 
and  favour  is  shewn  to  him  bv  his  lord,  pleased  with  that  action  ;  what¬ 
ever  property  is  then  received  by  him.  shall  be  considered  as  gained  by 


12.  Here  Vytfsa  s'ates  a  distinction  d  “  The  brethren  participate 

^ . i)v  in  that  wealth,  which  one  of  them  gains  by  valour  or 

valour"  partible,  the  like,  using  any  common  property,  either  a  vehicle 
if  assisted  by  the  [or  weapon]  or  the  like  ;  to  him,  two  shares  should  be 
■common  slock  .  given  :  but  the  rest  should  share  alike. 

13.  .  Vyfisa  defines  the  gifts  of  affectionate  kindred,  [saudSyakom  p 

“  That  which  is  received,  by  a  married  woman  or  by 
Gift  t.f  aftec-  a  maiden,  in  the  house  of  her  husband  or  of  her  fat  her, 
tionate  kmdred.  from  her  husband  or  from  her  parents,  is  termed  the 
■Wealth  rccciv-  gift  of  affectionate  kindred.”  Katyayana  :e  “  What 
cd  wiih  a  maiden  ;s  rePf,ived  with  a  damsel  equal  in  class,  at  the  time  of 
ic‘med'  accepting  her  [in  marriage!,  let  a  man  consider  as 

CXXV.  wealth  received  with  the  maiden  ;  it  is  deemed  pure, 

and  promotes  increase  [of  prosperity] :  But  let  him 
know  that  to  be  received  on  account  of  marriage,  which  is  accepted  by 
him  with  his  bride :  all  such  wealth  is  considered  as  vindicating  the 


]— Hit.  253,  Jim.  Va.  110-117.  Digest  3d,  343. 
m.  Va.  131.  In  the  Digest  3d,  367,  these  texts  are  attributed  to  Maim, 
in  his  Institutes. 

4- Jim.  Va,  111.  Digest  3d,  71. 

ext  is  afterwards,  in  sect-  10th,  pava  8th,  attributed  to  Katyayana,.  and 


WAY,1 


14.  What  is  acquired  in  this,  or  a  similar  manner  :  "  The  A'rsha 

rite  again  [consists  in  giving  his  daughter]  after  having 
Partition  of.  received  a  pair  of  kine,”  1  is  denominated,  v;ealth  re- 
wenlth  received.  celv:,pt  wif/t  the  maiden.  Here  even,  like  wealth 
governed  by  like  acquired  by  learning,  such  acquisition  also  is'imparti- 
rnles  as  acquisi-  ble,  if  it  be  acquired  without  detriment  to  the  father's 
tions  by  learning,  estate :  But,  if  gained  by  any  other  means,  except 
learning  or  the  other  [specified  modes],  it  is  even  liable 
to  partition.  And  so  Manu  :2  "And  if  all  of  them,  being  unlearned, 
acquire  property  [before  partition]  by  their  own  labour,  there  shall  be 
an  equal  division  of  that  property  [without  regard  to  the  first  born] ; 
for  it  was  not  the  wealth  of  their  father  :  this  rule  is  clearly  settled.” 
Labour,  employment  in  agriculture,  &c.  Not  of  their  father,  is  to  be 
taken,  as  without  assistance  from  the  father’s  wealth. 

15.  Other  things  exempt  from  partition,  have  been  enumerated 

by  Manu  ?  “  Clothes,  vehicles,  ornaments ;  .prepared 
Other  things  ex-  food,  water  :  women  ;  sacrifices  and  pious  acts  ;  as  well 
empted  Ivom  par-  ag  the  common  way,  are  declared  not  liable  to  distri- 
1  lon'  bution.”  Vehicles,  conveyances.  The  clothes,  convey¬ 

ances,  and  ornaments,  belong  respectively  to  the  possessor,  if  they'  are 
of  equal  value.  If  the  value  of  one  article  be  more  or  less  than  that  of 
another,  then  let  them  be  divided. 

16.  But  the  clothes,  tc.  and  other  [things]  worn  by  the  father, 
must  be  given  to  the  person  who  partakes  of  food  at  his  obsequies ;  as 
directed'  by  Brhaspati  :4  “  The  clothes  and  ornaments,  the  bed,  and 
similar  furniture,  appertaining  to  the  father,  as  well  as  his  veliiele  and 
the  like,  should  be  given,  after  perfuming  them  with  fragrant  drugs 
and  wreaths  of  flowers,  to  the  persons  who  partakes  of  the  funeral 

17.  If  the  goats,  &c.  be  unequal  in  number,  a  distinct  mode  of 

.  '  disposal  is  ordained  by  Manu:3  "Let  them  never 

certain  ariimhJ01  divide,  a  single  goat  or’ sheep,  or  a  single  beast  with 
CXXVI.  *  b'  uncloven  hoofs  :  a  single  goat  or  sheep  belongs  to  the 
first  born.” 


Explanation  ol 


Both  the  prepared  food  and  vxder,  are  to  be  enjoyed  |by  all] 
according  to  their  occasions.  1  rumen.,  female  slaves. 
If  they  be  of  an  odd  number,  they  are  to  be  caused  to 
continued!^  " ^  work  [for  all  |  according  to  their  occasions.  But  if  of 
an  even  number,  they  are  to  be  distributed. 

19.  However,  if  they  were  set  apart  by'  the  father,  they  are  not 
,  to  be  distributed,  even  if  of  an  equal  number,  by'  rea- 
reserved3*0  son  of  this  text  of  Gautama.  :c  No  partition  is  allow- 
menrcservcc.  ed,  in  the  case  of  women  connected  [with  the  father 
or  with  one  of  the  co-heirs].” 


1 — Mitachiradliyava  leaf  8,  page  1st.  S(.(:  ’Mrimi,  chap.  3(1,  v.  29.  Digest  3(1,  CO-1. 

2 — Chap.  9th,  v.  205.  Digest  2d,  5St.  Reports  2d,  57. 

3— Chap.  9th,  219.  MR.  272.  Jim.  Ya.  132.  Digest  3H,  373.  4-Mit.  272. 

>— .Chap.  Ill),  llo!  JJit.  273.  Digest  2d,  581.  0- -Mil.  27-)-  Jim.  Yd.  132.3, pules,  *  •  ' 


20.  According  to  the  Kalpataru  :  •  %  the  term  sacrifices  and 

pious  acts,  [Yoga-kshema  |  lioly  councillors,  fahi'dy 
Kxplaimtkm  of  priests,  and  the  like,  are,  denoted.’  But  Laugakshi 
the  terms  of  the  s;ly3  .  1  <.  Xhe  learned  have  named  a  conseiVatory'  act, 

Jext  continued.  l<s'homa;  aIU]  iv  sacrificial  one,  yoga:  both  are  pro¬ 
nounced  indivisible  :  anil  so  are  the  bed  and  the  chair."  In  this  place, 
a  conservatory  act,  means  [construction  of]  tanks,  gardens,  and  the 
like  :  a  sacrificial  one,  a  grand  sacrifice,  a  feast  to  Brahmans,  and  the 
like.  The  meaning  is  this  :  Whatever  property  is,  with  consent  of  all 
whilst  in  a  state  of  unity,  set  apart  for  this  purpose,  and  kept  by  one 
individual,  with  that  very  property  that  act  of  religion  shall  De  execut¬ 
ed,  by  that  same  individual,  and  by  no  other  :  N either  shall  all  joiu  for 
the  purpose.  The  common  way,  the  way  to  the  house  or  the  like,  also 
land  for  a  cattle  pasture,  and  the  like. 

21.  As  for  this  text  of  (Jankha.  and  Likhita  :2  No  division  of  a 

dwelling  takes  [dace  ;  nor  of  water-pots,  ornaments, 
A  text  of  fan-  and  tilings  not  of  general  use”  and  this  of  Vy  Ssa  : 1 
l'1'*  «»*  ,Likmh‘  “  A  place  of  sacrifice,  a  field,  a  vehicle,  dresaea  food, 
"laincd  L!i  water,  and  women,  are  not  divisible  among  kinsmen, 
P*  though  [transmitted]  for  a  thousand  generations,” 

whereby  they  declare  the  impartible  nature,  both  of  a  dwelling  and 
a  field,  they  have  reference  to  a  religious  foundation,  and  land  for  cattle 
pasture,  and  the  like  ;  [or  else]  to  the  prohibition  of  the  partition,  by 
the  Kshatriya  or  other  [son  of  a  BrShman  by  women  of  the  other 
tribes,]  of  these  two  tilings,  obtained  [by  the  BrShman] 
CXXVII.  by  acceptance  of  donation;  because  it  has  been  already 
noticed  as  forbidden:1  Or  [thirdly],  it  maykrefer  to  a 
partition  of  even  these  two  tilings,  when  of  little  price,  at  a  valuation, 
and  not  by  actual  division  of  them. 

22.  Brhaspati  declares  a  distinction,  in  regard  to  clothes  and 

other  matters  :5  “  They  by  whom  it  is  affirmed,  that 
Rules  for  ap-  clothes  and  the  like  are  indivisible,  have  hot  proved 
propnatiog  cm--  the  collected  wealth  of  opulent  men,  their  vehi- 

in'rarbUeuaUi™  cles  ancl  ornaments,  shall  not.  bo  divided  ;  property 
held  in  common  [would  lie]  unemployed,  for  it  cannot 
be  given  to  one,  |in  exclusion  of  another] :  therefore  it  must  he  divided 
hv  ]  some  mode  deduced  from  ]  reasoning  ;  else  it  would  be  useless.  By 
the  sale  of  clothes,  and  ornaments  ;  on  the  recovery  of  a  written  debt' ; 
by  compensating  the  dressed  food  with  [an  equal  allotment  of]  undress¬ 
ed  >nm  an  [equitable]  partition  is  made.”  “  Water  drawn  from,  a 
[single  1  well  or  pool,  shall  be  taken  by  turns:  Let  a  [single]  female 
sJa,\ a  He  Si  eessively  employed  by  co-heirs  in  their  respective  houses, 
according  to  their  several  shares  ;  if  numerous,  the  slave  shall  la;  dis¬ 
tributed  m  equal  allotments  :  such  is  the  law  in  respect  of  female  ser¬ 
vant  ■-  A  bridge  and  a  held  shall  be  shared  [by  co-heirs]  in  due  propor¬ 
tion  :  and  the  pasture  ground  for  catt'e  shall  be  used  by  the  co-heirs  in 

1-Mit.  374.  Jim.  Yah.  132-3,  notes. 

2  Jfm.  Va.  133.  Discst  3<l  372.  3-Jtro.  Va.  133.  Digest  33,  373. 
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proportion  to  their  allotments.”  On  ike  recoviry,  meaning,  by  levyinn- 

it  from  ^he  debtor. 

28.  KStySyana  d  “  Wealth  which  has  been  fixedly  assigned  for 
.  the  purpose  of  religion,  and  entered  in  a  deed;  and 

Other  articles  likewise  water ;  slaves  also,  and  such  fixed  property 
of  a  like  nature  [or  a  corody,  nibaudha]  as  has  -gone  in  order  of 
noticed.  descent ;  clothes  that  have  been  worn,  and  ornaments, 

do  not  resemble  [divisible  effects].  According  to  the 
time  they  have  been  enjoyed,  even  so  let  them  be  made  use  of  [in 
turns]  by  the  brothers.”  Wealth,  means  such  as  has  been  set  apart  as 
the  share  [to  he  expended  for]  religion,  and  so  entered  in  a  deed. 

Water,  contained  in  wells  or  the  like.  Fixed  property, 
CXXVIU.  a  means  of  livelihood  [vritti.]  Bo  not  resemble,  [that 
is,  are]  unfit  for  partition. 

21.  The  division  of  property,  concealed  by  deceit  from  the  other 
brethren,  is  thus  explained  by  Yajiiavalkya  :2  “  Effects, 
Division  of  which  have  been  withheld  by  one  co-heir  from  another, 
fomduleiftlv^colf  iln<*  arc  discovered  after  the  separation,  let 

coaled  or  ’  with-  them  again  divide  in  equal  shares  :  this  is  a  settled 
held.  rule.”  Bffeets,  withheld,  whether  by  the  eldest,  younger, 

or  other  brother,  among  the  co-heirs ;  for  thus  says 
Manu  £  “  An  eldest  .  brother,  who  from  avarice  shall  defraud  his 
younger  brothers,  shall  forfeit  the  honours  of  his  primogeniture,  be 
deprived  of  his  [additional]  share,  and  be  chastised  bv  the  king.” 

2.5.  In  this  place,  also,  the  term  eldest  brother,  is  used  merely  to 
denote  the  heirs  generally,  by  the  argument  exempli- 
By  any  of  the  fled  in  the  loaf  and  staff;4  and  the  meaning  is:  ‘If 
co-hr.irs  whomso-  blame  attaches  even  to  the  eldest,  how  much  more  to 
e'''r'  the  younger  ones  ?’  Even  so  Gautama  :5  “  Him  indeed. 

who  deprives  an  heir  of  his  right  share,  he  does  cer¬ 
tainly  destroy ;  or,  if  he  destroy  not  him,  he  destroys  his  son,  or  else 
his  grandson.”  Whoever  debars,  or  excludes  from  participation,  an  heir, 
or  persou  entitled  to  a  share  ;  he,  being  thus  debarred  of  his  share,  des¬ 
troys  tjiat  person,  who  so  debars  him  of  His  right ;  or  if  he  do  not. 
destroy  him,  he  destroys  his  son,  or  his  grandson. 


20.  NSrada  :  “  That  wealth,  which  has  been  acquired  bv  a.  man 

after  separation,  belongs  to  himself  alone :  what  has 
A  fresh  parti-  been  recovered,  after  being  seized  or  lost,  and  the 
on  of  it  ordain-  before  mentioned,  [property  |  muy.be  afterwards  fdivid- 
'•  cl].”  -R’/orr  mentioned,^  |  property]  concealed  by 

CXX1X.  anyone,  among  the  co-heirs.  May  he  "Item-ante.— 

divided:  is  wanting  [to  complete  the  sense.]  Mann  :'! 


a— Chap.  9th. 


'  any  r.onini'.i)  property  whatever,  is  brought  to  light  after  par¬ 

tition  has  teen  effected,  that  is  not  considered  a  [fail  )  partition :  it 
must  oven  ho  made  over  again.” 

27  \ajuavaikya 2  states  the  modes  of  decision  in  case  o£  denial 
of  partition  made  hy  any  one  "  When  partition  is 
Means  for  ns-  dertied,  the  fact  of  it  may  be  ascertained  by  the  evi- 
cci-lamine  a  (iis-  deuce  of  kinsmen,  relatives,  and  witnesses ;  and  by 
puled  partition.  written  proof,  or  by  house  or  held  separately  possess¬ 
ed.”  From  the  term,  separably  jxmeesed,  we  must 
understand  it  of  house  or  land  separately  given  [to  each,]  from  the  con¬ 
nexion  between  the  adjective,  and  the  tiling  denoted  by  it.  Is' Srada 
also  says:*  "  If  a  question  arise  among  co-heirs  in  regard  to  the  fact  of 
partition,  it  must  be  ascertained  by  the  evidence  of  kinsmen,  by  the 
record  of  the  distribution,  or  by  separate  transaction  of  affairs.” 


2S.  The  same  author  says  :4  “  The  religious  duty  of  unseparated 
brethren  is  single.  When  partition  has  indeed  been 
The  exorcise  of  made,  religious  duties  become  separate  for  each  of 
reliaious  duii.-s  them.”  Here  the  term  uusepartited,  is  intended  even 
another  mode  of  to  (jg^  tpe  condition,  whilst  the  substantive,  bre- 
pl0°  '  thren.  is  [merely]  a  general  term,  of  which  the  con¬ 

dition  is  so  denoted.  By  this  [reasoning,]  in  every  unseparated  family, 
of  whomsoever  it  may  consist.,  lather,  grandfather  ;  son,  son’s  son  ;  pa¬ 
ternal  uncle,  brother,  brothers  son,  of  other  [member],  the  religions 
duty  is  even  single.” 

29.  Here  again  as  in  the  mmv  of  place,  time,  agent,  and  the 
like  one  ac'cnt  is  by  reasoning  obtained  for  several 
The  performance  causes  as  supporting  several  parts  of  one  act ;  so  even, 
of  religions  du-  we  ,my  understand  from  the  text,  that  .there  may  l«* 
cxnhh*dfa>Bll‘'  distinct  acts,  of  agents  [otlierwi.se]  unseparated.  Hence 
CX,).M4C  •  a]j  religious  acts  required  for  performance  of 

sacred,  as  well  as  of  more  common  rites,  even  of  ur.- 
sej  Kira  ted  brethren,  are  separate  for  each,  in  manner  of 
the  distinctions  in  the  nature  of  a  consecrated  and  a  common  lire,  and 
the  like  though  mutually  connected.  Even  so  the  QrSddha  also,  of 
the  paternal  made,  brother,  son.  or-  other  [dying  without  a  son]  at  the, 
A mavasya.  and  other  [seasons],  is  even  separate,  by  leirsou  of  the  sepa¬ 
ration  of  the  deified  [person  from  the  pfivvana  rite] :  But  the  ijrSddha 
&c.  of  brothers  [dving]  without  [maintenance,  of]  a  sailed  five,  is  to  be 
executed  by  one  instniment  [  or  agent]  onlv,  because  all  the  deified  per¬ 
sons  are  conjoined.  In  case  of  separation  ot  place,  by  residence  abroad, 
the  crSddhns  are  even  separate.  ‘The  [extra]  acts  with  the  fire,  re¬ 
quisite  tor  the  rites  of  those  who  maintained  a  sacred  fire,  also,  are  even 
separate':  bur.  the  worship  of  the  household  deities,  the  'Vaisvadeva 
and  Other  rites,  -are  to  be  done  by  one  agent  only.  .Even  so  Cfikala 
says  ~  '■  llesidmg  with  one  dressing  of  food,  worship  of  a  .single  liouse- 


2 — 3  — Cole,  lit  it.  376.  Jim.  V;i.  236.  Digest  3d,  407-11-t-  Keports  1st,  161-211-213. 
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1.  CHAP.  'XV.  SECT,  VII. 


vtavaiia'ra  vayu'kiia 

hold  deity,  and  moreover  one  single  sacrifice  at  meals  to  the  vigva- 
devas,  os  manes,  shew  unity.  In  a  family  of  divided  brethren,  these 
acta  are*performed  in  each  house  separately.” 

30.  As  for  the  text  of  Ay valayana, .  as  quoted  in  the  PdrijAta  : 

"  Of  those  who^reside  with  one  dressing  of  food,  even 
Two  texts  of  if  [previously]  separated,  0  my  lord,  one  alone  shall 
•  ^■jjvak‘Jani  <lu0'  perforin  those  four  sacrifices,  which  follow  the  Vdk- 
e  ‘  yagnya ;  if  men  of  the  twice-born  classes,  unseparated 

as  well  as  separated,  have  their  meal  dressed  separate,  let  them  each 
celebrate  these  sacrifices  distinct,  previous  to  taking  their  food,  day  by 
day  ”  it  lias  reference  to  persons  reunited  [after  separation],  because 
this  conclusion  is  clearly  ascertained,  from  the  one  phrase,  "  of  separat¬ 
ed  persons  also,  residing  with  one  dressing  of  food,”  and  the  other  : 
“  of  separated,  and  unseparated  [coparceners,”  in  the  text], 

31.  Therefore,  in  case  there  be  a  separate  dressing  of  food,  among 

reunited  [coparceners],  the  great  sacrifices  [Mali# 
And  examined,  yagnya]  are  separate.  The  Wtkyagnya,  is  the  Brahma 
fS°autlloritd0abt'  The  phrase,  those  vMek  follow  it,  is  here 

CXXXI  ■  the  atadguna  form  of  a  Bahuvrihi  compound,  [not 
being  a  component  part  of  that  which  it  denotes] ;  or 
if  it  were  of  the  other  form,  [being  a  component  part],  the  phrase,  '  the 
Vfikyagnya,  and  the  rest,’  would  be  void  of  meaning ;  for  the  ascertain¬ 
ment  of  all  the  four  is  certain,  even  from  the  fact  that :  In  giving  up 
the  first  of  the  five  ceremonies,  there  would  be  no  attainment  of  the 
end.  Hence,  the  Brahma  yagnya  is  to  be  even  separately  done.  But 
[after  all],  these  two  texts  are  not  respected  by  venerable  authors. 

32.  .  And  these  texts  also,  recorded  in  the  Dharma  Pravitti : 

.  “  Sons  unseparated  must  celebrate  one  anniversary 
The  same  ob-  (JrSddha  for  both  parents  :  if  they  be  in  different  coun- 
jection  applied  to  tries,  they  may  perform  separately  [it,  with]  the 
tedhi  other  books.  Darsha  tor  AmiCv.isya]  pnd  monthly  (Jr&ddhas :  If 
»  they  be  abroad  in  other  towns,  unseparated  brethren 
are,  even  at  all  times,  to  celebrate  the  Darsha  and  monthly  (^r&ddlia 
for.  both  parents,  each  separately :  When  unseparated,  but  resident  in 
different  towns,  each  living  upon  the  wealth  acquired  by  himself,  those 
brothers  should  celebrate  the  QrSddha  and  PSrvana,  each  separately," 
with  the  following  one  in  the  Smiti  Samuchchaya ;  The  Viyvadeva 
sacrifice,  and  the  anniversary  (Jraddha,  as  well  as  the  Mahalaya  [or 
Pitra  paksha]  rite,  are,  in  case  the  family  be  spread  abroad,  to  be  cele¬ 
brated  separately,  and  the  Darsha  (Jrdddha  in  like  manner  are  by  a 
certain  author,  said  to  have  reference  to  reunited  brethren,  residing  in 
different  countries.  The  correct  opinion  however  is,  that  these  even 
are  all  unautkentic. 

i  33.  Or  else,  if  there  be  unity  of  place,  time,  agent,  and  the  rest, 
the  instrumentality  of  one  only,  is  found  by  reasoning. 

Conclusion  But  where  the  agents  are  different,  and  the  same  re¬ 
drawn.  suits  by  the  text  itself ;  for,  iu  a  difference  of  place, 

there  is  a  want  of  concurrence  both  of  the  text  and 
reasoning  too  ;  and  therefore,  the  separate  performance  of  Qrtiddhas  and 


LAW-BOOKS. 


other  rites,  by  any  01 


of  them  whomsoever,  is  founded  in  reason:  which 


34.  Narada  declares  other  signs  also,  of  partition  “  Separated 

hut  not  unseparated,  brethren,  inay  reciprocally  bear 
Ollier  signs  of  testimony,  become  sureties,  bestow  gifts,  and  accept 
{Kirin ion  eimme-  presents.”  "  Gift  and  acceptance  ;  cattle,  grain,  houses, 
r",c<  •  land,  and  attendants,  must  be  considered  as  distinct 

CXXX1I.  among  separated  brethren,  as  also  the  rules  of  gift ; 

income,  and  expenditure.”  Those  by  whom  such 
matters  are  publicly  transacted  with  their  coheirs,  may  be  known  to 
be  separate,  even  without  written  evidence.”  Gift  and  acceptances 
have  reference  to  borrowing  transactions.  These  very  terms,  1  gift  and 
acceptance/  are  repeated  in  the  second  text2  for  the  sake  of  clearness. 
Acceptance  of  cattle,  and  the  rest  among  separated  persons,  accomplish¬ 
ed  by  each  apart,  is  even  the  means  of  generating  [solej  ownership  but 
among  unseparatod  brethren,  acceptance  by  one  alone  is  the  origin  of 
the  [joint]  ownership  of  the  others  also.  The  rules  of  gift,  written  deeds, 
and  the  like.  Income,  entry  [or  accumulation]  of  principal  and  in¬ 
terest,  or  the  like.  Bihaspati  :3  “  They  who  have  their  income,  expen¬ 
diture,  and  wealth  distinct,  and  have  mutual  transactions  of  money 
lending,  and  traffic,  are  undoubtedly  separate.”  Yajfiavalkya  *  “  It 
is  declared,  that  brethren,  husband  and  wife,  father  and  son,  cannot 
become  sureties  for  each  other  before  partition ;  nor  reciprocally  lend, 
nor  give  evidence  for  each  other. 

35.  In  default  of  all  these  signs  of  partition,  ordeal  [must  be  re¬ 

sorted  to],  since  the  very  same  author  has  declared 
Tn  default  of  “  In  the  absence  of  all  these,  a  divine  test  is  prescrib- 
any  marks,  ordeal  ed.”  As  for  the  text  of  Viddha  Yaj  fia  valkya  :  "In 
permitted.  doubts  upon  the  subject  of  partition,  the  division  must 

CXXXITI.  bo  proved  bv  the  kinsmen,  witnesses,  and  written 

deeds  :  proof  »by  ordeal  is  not  to  be:”  it  has  reference 
to  the  existence  of  other  signs.  1 

36.  In  case  also  of  total  failure  in  ascertaining  whether  they 

were  separated  or  united,  a  fresh  partition  is  enjoined 
A  fresh  pan  i-  by  Manu  i*1  “  When  there  is  a  doubt  of  partition  among 
turn  lo  be  made  the  co-heirs,  a  partition  must  be  again  made,  even 
•uveiir o  '*  though  they  have  taken  separate  places  of  abode.” 
com^lw  fact*"*  Nirada  states  the  duties  of  separated  coheirs  :7  "  When 
there  are  many  persons,  sprung  from  one  man,  who 
have  their  [religious]  duties  [dharmfi]  apart,  and  transactions  [kryfi] 


d.  Reports  1st,  105-211.  Jlit.  page  377.  Jtm.  Va.  237- 

msposed,  evidently  by  the  fault  of  the  transcribers.  The 
■ent,  the  '  rules  of  gift,’  for  ‘  diet.' 

Id,  427.  Reports  1st,  161.  4 — Digest  1st,  228. 

,  para.  1st.  6— Not  found  iu  t!ie  Institutes, 

a.  333.  and  notes.  Digest  3d,  430. 
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apart,  and  are  separate  in  the  materials  of  work  [karma  gunfill],  if  they 
be  not  accordant  in  affairs,  should  they  give  hr  sell  then-  own  shares, 
they  dp  all  that  as  they  please  :  for  they  are  masters  of  their  own 
wealth.”  Duties  ;  ceremonials,  that  is,  the  five  great  sacrifices,  [para.  31,] 
and  the  like.  Transactions ,"  commerce,  and  the  like  worldly  acts. 
The  materials  of  work,  household  necessaries,  and  the  like,  as  the  means 
of  performing  the  acts  [of  the  householder].  By  the  Separate  existence 
of  these,  a  partition  is  manifested.  The  sense  is,  that  the}',  so  se¬ 
parated,  may  [each],  even  without  the  consent  of  the  others,  make  the 
gift,  sale,  or  other  alienation  [of  their  respective  shares], 

37.  As  for  the  text  of  Bihaspati  d  “  Separated  heirs,  as  those  who 

.  are  unseparated,  are  equal  in  respect  of  immovables  ; 

A  Text  of  Bf-  for  one  has  not  power  over  the  whole,  to  give,  mort- 
haspati  explained  gage,  or  sell  it;”  according  to  Madana,  it  is  for  putting 
in  two  ways.  a  st0p  to  the  right,  among  coheirs,  even  separated  as 
to  their  shares  of  [moveable]  effects,  [though  unsepa¬ 
rated  in  other  respects],  to  dispose,  by  gift  or  other  mode,  without 
[general]  consent,  of  grain,  or  the  like, .  the  produce  of  undivided  fields, 
or  other  [fixed  property].  According  to  VijnSne<;vara.  and  others, 
it  is  for  the  sake  of  obviating  any  future  doubt,  whether  they  be 

CXXXIV  separated  or  united  ;  for,  by  the  consent  of  those  un¬ 
separated,  the  facility  of  the  transaction  is  ensured. 

38.  The  sime  author,2  with  reference  to  one  separated  by  his  own 

wish,  and  afterwards  disputing,  says:  “  If  he  sub- 

Punishment  for  sequently  dispute  a  distribution,  wliich  was  made  with 
disputing  an  ami-  his  own  consent,  he  shall  be  compelled  by  the  king  to 
cable  division.  abide  by  his  share,  or  be  amerced  if  he  persist  in  con¬ 
tention.”  Contention,  pertinacious  pursuit. 


SECTION  VIII. 

On  Obstructed  Heritage,  or  Succession, — [ Sairratibcmdha  Ddya.] 


1.  Now,  of  the  degrees  of  succession  to  obstructed  heritage.  YfCj- 
liavalkya  thus  relates  the  order  of  succession  to  the 
Order  of  sue-  wealth  of  one  [dying]  separated,  and  not  re-united  :3 

°n'  "  The  vritefa)  and  the  dauglrters/6,1  also  ;  both  parents  ; 

parafed  '"without  brothers  likewise,  and  their  sons  ;  gentiles,  cognates,  a. 
male  issue.  pupil,  and  a  fellow  student :  on  failure  of  the  first 

among  these,  the  next  in  order  is  indeed  heir  to  the 
estate  of  one,  who  departed  for  heaven  leaving  no  male  issue.  This 
rule  extends  to  all  [persons  and]  classes.” 


I—  Mit.  357,  Jim.  Ya. 
assigned  to  Vyksa. 


The  text  is,  in  the  first  an 
2— Digest  Sd,  309. 


3 — Mil.  .134.  Jim.  Ya.  1G0.  Digest  3d,  457,  Reports  1st,  160-2 
(o)  See  Rutee  Rknir  Sfoo  Rhudr  v.  Rtmptksnk'r  Skvnltrjrt 
( h)  See  eases  digested  in  1  Mor).  Dig.  319,  and  Vtriunudi 
H.  C.  Rep.  223.— id. 


■  HINDU'  LAW-BOOK!*. 


84 

2.  The  wife,  if  faithful  to  her  husband,  takes  his  wealth  ;  not  if 

xho  be  unfaithful^ r. )  ;  for  it  is  declared  by  KStySyuia  : 
T'iist,  the  wife  "  Let  the  widow  succeed  to  her  husband’s’ wealth,  pro- 
if  faithful.  vided  she  be  chaste.”  So  HArita  says  :•  "  If  a  woman 

becoming  a  widow  in  her  youth,  lie  headstrong,  [sus¬ 
pected  of  incontinence  ]  a  maintenance  must  in  that  case  1*  given  to 
her,  for  the  support  of  life.”  PrajSpati  ■?  “  Dying  before  her  husband, 
a  virtuous  wife  partakes  of  his  consecrated  fire;  or  if  her  husband  die 
[before  her,  she  shares]  his  wealth  ;  this  is  a  primeval  law.”  Consecrat¬ 
ed  fire,  all  the  [five  sacred]  fires.  The  same  author  says?  "Having 
taken  his  movable  and  immovable  property,  the  base  and  the  precious 
metals,  the  liquids,  and  the  clothes  ;  let  her  duly  offer  his  monthly, 
half-yearly,  and  yearly  funeral  repasts ;  with  presents 
CXXXV.  offered  to  his  manes,  and  by  pious  liberality,  let  her 

honour  the  paternal  uncle  of  her  husband,  his  spiritual 
parents,  and  daughter’s  sons,  the  children  of  his  sisters,  his  maternal 
uncles,  and  also  ancient  and  unprotected  persons,  guests,  and  females, 
[of  the  family  |.”  Base  metals,  namely,  tin,  lead,  and  the  like. 

3.  As  for  this  text  of  Brhaspati:*  “  Whatever  property  a  man 

possesses,  of  every  kind,  after  division,  whether  mort- 
A  text  of  Brhas-  gaged,  or  other,  that  the  wife,  [in  whatever  form  mar- 
pai.i  as  except-  jfiyS]  shall  enjoy  after  the  death  of  her  husband, 

i"erfT"x laried  with'the  exception  of  fixed  property.  Even  if  virtuous 
a-,vav.~  P  and  if  partition  have  been  made,  a  woman  is  not  fit 

to  enjoy  real  property,”  it,  according  to  the  Smiti 
Chandrikfv,  refers  to  a  wife  who  has  not  [even]  a  daughter ;  for  a 
woman  having  a  daughter  obtains  the  fixed  property  also.  Madhava, 
again,  considers  it  to  relate  to  the  prohibition  of  sale,  or  other  transfer, 
of  real  property,  by  a  widow,  without  concurrence  of  the  heirs. 

4.  As  for  this  text  of  KAtyayana :  “  After  the  death  of  the  hus¬ 

band,  the  widow,  preserving  [the  honor  of]  the  family, 
A  text  of  Kd-  shall  obtain  the  shares  of  her  husband,  so  long  as  she 
tyavaim  limiting  jjveg  .  sjje  jlag  not,  property  [therein,  tb  the  extent 
prohibits  onh  °f]  mortgage,  or  sale  it  is  a  prohibition  of  gift 
in-nrener  a'iena  of  money,  or  the  like,  to  the  Band!,  Ch Arana,  and  the 
iions.'  like  [swindlers].  But  gift  for  religious  objects  [not 

visible],  and  mortgage  of  tlie  like,  suitable  to  those 
objects,  may  even  be  mad  e/dj  since  fixed  and  moveable  property  are 


.  1 — Sec  post  para.  9,  and  references.  2  —  Brhaspati,  Jtm.  Vi.  158-9,  Digest  3d  458. 

3— Onr  author  varies  the  reading,  omitting  mention  of  grains,  after  metals,  and 
reading  "  abdikain  yearly, ”  for  “  adikam,  other.” 

4 — Reports  1st,  58 — 2d,  666. 

(a)  See  Doe  d.  Radamoney  Raur  v.  Nielmoney  Dost  1  Mori.  Dig.  179 ;  Montr.  31-1. — Ed. 

(d)  It  lias  accordingly  been  held  at  Bombay  that  the  widow  of  a  Hindu,  who  died 
without  male  issue,  might  give  away  her  husband’s  property  in  Kreksarpana  (grant  of 
lands  in  propitiation  of  Kfshna)  notwithstanding  the  existence  of  her  sister’s  son,  pro¬ 
vided  she  herself  have  no  son,  or  other  near  heir  of  her  own,  whose  rights  would  be 
affected  by  such  gift  of  their  inheritance  to  another.  Jdupoor  Bhneanes  v.  Sevukraf 
Stoshuniiu ■  1  Borr.  105  : 1  Mori.  Dig.  265.— Ed. 
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both  noticed,  in  the  above  quoted  text :  “  Having  taken,”  &c.  [para: 
2d ]  *od  from  this  of  KfitySyana  himself :  “  A  -widow,  actively  engag¬ 
ed  in  meritorious  observances  and  fasts,  constant  in  the  duties  of  her 
widowhood,  intent  upon  restraining  [her  passions],  and  making  holy 
gifts,  even  if  wanting  a  son,  shall  reach  the  heavenly  abodes." 

6.  Moreover,  the  text  of  the  same  author1'  “  Heirless  property 
goes  to  the  king,  deducting  however  a  subsistence  for 
Two  other  texts  the  females,  as  well  as  the  funeral  charges:  but  the 
women  ^  *ept  goods  belonging  to  a  venerable  priest  [Qrotriya]  let 
him  bestow  on  venerable  priests  and  further  that  of 
CXXXVL  Ndrada  ?  Except  the  wealth  of  a  BrSkmana  [property 
*■  goes  to  the  king  on  failure  of  heirsfe]].  A  king,  who  is 

attentive  to  the  obligations  of  duty,  should  give  something  as  mainte¬ 
nance  to  the  women  of  such  persons.  The  law  of  inheritance  is  thus 
declared have  both  reference  to  women  set  apart,3  because  tlie  term, 
‘  lawful  wife’  [Patni],  is  not  mentioned. 


6.  But  at 

And  a  third,  to 

ted  or  re-unitcd 
persons. 


for  this  of  Narada  :4  “  Among  brothers,  if  any  one 
without  issue,  or  enter  a  religious  order,  let  the  res 
the  brethren  divide  his  wealth,  except  the  wife’s  s< 
rate  property.  Let  them  allow  a  maintenance  to 
women  tor  life,  provided  these  preserve  unsullied 
bed  of  their  lord.  But  if  they  behave  otherwise, 


brethren  may  resume  that  allowance,”  it  relates  to  the  women  of 


die 
t  of 

Tb 

the 

the 


dyiDg  unseparated,  [or]  re-united,  because  the  reading  [of  the  text]  is 
upon  that  very  subject,  according  to  Madana. 


7.  KStyayana:  “  But  if  her  husband  have  departed  for  heaven, 
the  wife  obtains  food  and  raiment :  Or  [too],  if  unse- 
A  text  of  Ka-  parated,  she  will  receive  a  share  of  the  wealth,  so  long 
tyayana  exarain-  as  she  lives///’  The  term  unseparatcd  is  also  an  illus- 
e"'  tration  of  a  re-united  family.  The  word  ‘but  [too]’ 

has  here  the  sense  of  ‘  or.’  From  this  results  a  double  object  of  the 
text,  according  to  Madana:  the  last  [hemistich]  referring  to  a  wife  law¬ 
fully  married ;  the  first,  to  a  woman  set  apart.  The  foundation  of  this 
exposition  is  to  be  considered.  But  [indeed]  the  same  author  clearly 
explains  the  real  meaning :  “  She  who  is  intent  upon  her  sendee  to  her 
venerable  Guru,  is  fit  to  enjoy  the  share  assigned  :  should  she  not  per¬ 
form  her  proper  duty,  he  shall  order  her  [only]  clothes  [already]  worn, 
and  a  morsel  of  food.”  Her  Guru,  her  father  in  law,  and  other  [vene¬ 
rable  relatives].  At  his  pleasure,  she  may  receive  a  share  :  otherwise, 
merely  food  and  raiment.  This  is  the  meaning. 


I— Mit.  33*.  2—  Mit.  335  Jim.  Va.  177.  Digest  3d,  510. 

3 — Ante  Sec.  7th,  para.  19.  4—  Mit.  236.  Jim.  Ya.  177.  Digest  3d,  *7*. 

(<)  And.  in  Yenkafa  NiirayansppA’s  case  it  has  been  held  by  the  Privy  Council 
that  even  in  the  case  of  a  Brahman  property  escheats  to  the  Crown  on  failure  of  heirs. 
Quaere  tame*  whether  such  property  M  ould  not  be  subject  in  the  hands  of  the  crown  to 
a  trust  in  favour  of  Brahmans  ? — Ed. 

if)  See  coses  digested  1  Mori.  Dig.  *3S. — I'J. 
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cxxxvn. 

faithless  to  li 


-va,l<.,l  [by 
ft  her  lx;  ca 
,Kl  |  living] 


l.nt  a  w  ifi-,  who  clues  malicious  acts 
t,u  lna  husband,  wlio  has  iki  sense  of  shame, 
y  1  is  (‘fleets,  or  who  takes  delight  in  being 
1  unworthy  of  si]  t  |  operty  [stridhana].” 
hem  follow  this  very  same  rulp  also,  with 
ie] :  hut.  clothes  and  gram  are  to  be  given  to 
to  reside  within  the  house,”  it  has  reference 
s  a  certain  modern  compiler.  This  very  rule 
tree  of'  a  degraded  [wife]. 


9.  Even  i 


Sincnee  gets  only 
ft  mamteunncc. 

]>nt  n  fiutliful 
one  gels  Hie  es¬ 
tate.  If  move  Ilian 
one,  they  divide 


,  mere  maintenance  is  for  a  woman  suspected  of  incon¬ 
tinence,  from  this  text  of  Ilfirita :  “  If  a  woman,  be¬ 
coming  a  widow  in  her  youth,  be  headstrong  Suspect¬ 
ed  of  incontinence],  a  maintenance  must  in  that  case 
be  given  to  her  for  the  support  of  life."  Headstrong, 
according  to  the  MittvksharS,2  means  ‘suspected  of  in¬ 
continence.’  This  establishes  our  argument  [The  wife,, 
if  faithful,  ifce.,  para.  2nd],  that  a  lawfully  married  wife, 
restrained  [in  her  conduct],  takes  the  wealth.  But  if 
there  be  more  than  one,  they  will  divide  it,  and  take 
shares/^ 


10.  In  default  of  the  wife,  the  daughter  succeeds.  Even  as  Manu 
says  :3  “  The  son  of  a  man  is  even  as  himself,  and  the 
The  daughter,  daughter  is  equal  to  the  son  :  how  then  can  any  other 

or  daughters  inherit  his  property,  but  a  daughter,  who  is  as  it  were 

‘  °  '  himself.”  If  there  be  more  daughters  than  one,  they 

are  to  divide  [the  estate],  and  take  [each  a  share.] 


11.  In  a  case  also,  where  some  of  them  arc  married,  and  some  un¬ 
married,  the  unmarried  ones  alone  [succeed],  by 
Unmarried  before  reason  of  this  text  of  KStySyana  “Let  the  widow 
married  ones.  succeed  to  her  husband’s  estate,  provided  she  lie 
chaste  ;  and  in  default  of  her,  the  daughter  inherits,  if 


12.  Among  the.  married  ones,  when  some  are  possessed  of  [other] 
wealth,  and  others  are  destitute  of  any,  these  [last] 
If  married,  tlm  even  will  obtain  [the  estate],  from  this  text  of  Gauta- 
poorest  of  them.  ma.  f  “  A  woman’s  property  goes  to  her  daughters,  un¬ 
married,  or  unprovided  for.”  Unprovided,  destitute. 
CXXXV1I1.  of  wealth.  Those  aecquainted  with  traditional  law, 
hold,  that  the  word,  ‘  woman's’  [wife’s]  includes  the 
father’s  also. 


1 — Digest  3d,  585,  see  post  See.  ]0th,  para. .12. 

2—  Cole  Xlit.  page  340.  Digest  3d.  479.  Reports  2d,  457. 

3 — Chapter  Oth,  130,  Jim.  Va.  184.  Digest  3d,  166.  Reports  1st,  SI. 

4— Mil.  326.  341.  Ante  para.  2.  5— Mit.  267-342-69.  Jim.  Va.  62.  Digest  2d,  588. 

(y;  Equal  shares,  vide  supra  chap.  iv.  sec.  iv.  §  19. — Ed. 
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13.  In  default  of  daughters,  the  daughter’s  son  [succeeds],  by  the 
text  of  Vishnu:1  “If  a  man  leave  neither  son,  nor 
The  daughter’s  son’s  son,  nor  [wife,  nor  female]  issue,  the  daughter’s 
50n-  sou  shall  take  his  wealth.  For  in  regard  to  the  obse¬ 

quies  of  ancestors,  daughter’s  sons  are  considered  as  son’s  sons .(h)” 

14.  In  default  of  the  daughter’s  son,  comes  the  father ;  in  default 

'  of  him,  the  motherfi,) ;  even  as  K&ty&yana  says  : 2  “The 

The  father,  and,  widow,  being  a  woman  of  honest  family,  or  the 
mtthlllm°nlhtlle  daughters,  or  on  failure  of  them,  the  father,  or  the 
mo  ier.  mother,  or  the  brother,  or  his  soi*,  are  pronounced  to 

be  the  heirs  of  one  who  leaves  no  male  issue  and  likewise  Vishnu  :  3 
“  The  wealth  of  him  who  leaves  no  male  issue,  goes  to  his  wife  ;  on 
failure  of  her,  it  devolves  on  daughters  ;  in  default  of  daughters,  it  de¬ 
volves  on  the  daughters’  sous ;  if  there  be  none,  it  belongs  to  the 
father  ;  if  lie  be  dead,  it  appertains  to  the  mother;  on  failure  of  her,  it 
goes  to  the  brothers  ;  after  them  it  descends  to  the  brother’s  sons ;  if 
none  exist,  it  goes  to  the  relations  [sakulya].” 

15.  As  for  the  opinion  of  VijiiSneijvara  :4  ‘that  in  the  complex 

term  parents,’  the  omission  of  one  term  and  retention 
The  .doctrine  of  of  the  other  [ekashega]  constitutes  an  exception  to 
the  Mitaksliara  regular  compound  [dvandva],  and  although  the 

ispu  ed.  order  [of  construction]  be  not  certainly  defined,  yet 

the  meaning  [in  favour  of  the  mother’s  priority]  may  be  understood,  be¬ 
cause  the  word  ‘  mother’  stands  first  in  the  proper  form  of  the  compound ; 
ako,  from  the  consecutive  order  of  the  particular  compound  [‘mother 
and  father’]  being  the  rule,  of  which  the  omission  of  one  term  and  re¬ 
tention  of  the  other  [‘  parents’]  is  the  exception,  and  since  the  father  is 
a  common  parent  to  maijy  sons,  whilst  the  mother  is  not  so ;  therefore, 
of  the  two,  the  mother  in  the  first  instance  takes  the  estate,  and  on 
failure  of  her  the- father’,5  it  must  be  set  aside,  as  contrary  to  those 
texts  :  for  the  word  ‘  mother’  being  placed  first,  in  the  proper  form  of 
the  compound,  is  an  exception  to  the  general  rule,  in 
CXXXIX.  ’  regard  to  the  option  allowed  for  the  omission  of  one 
term  and  retention  of  the  other  ;  and  further,  there  is 
a  want  of  proof,  in  fixing  the  proper  order  according  to  the  diffusion  or 
condensation  [of  the  parental  power]. 


•  HINDU'  LAW-BOOKS. 


efhuH  of  the  mother,  the  uterine  brother;  in  de&ult  of 
him,  his"  son.  As  for  the  declaration  of  VijiUtne^vara 


favour  of  the  term  ‘brother’  lias  the  force  of'  ■whole  brother,’  and  a 
brothers,  dis-  secondary  quality  is  implied  by  the  term,  brother  by 
A  another  mother  and  hence  an  exposition  in  favor 

of  both,  is  contrary  [to  reason].  Some  however 
, 2  upon  the  term  ‘brothers:’  That  since:  "  Brothers  and  sisters, 
h  sons  and  daugllters,”  is  one  of  the  maxims  [of  Pinini],  and  the 
n  ‘  brothers  and  sisters,’  resolves  into  [the  complex  term]  ‘  brothers,’ 
the  omission  of  one  term  and  retention  of  the  other,  in  a  compound 
,v,  o  species  :  therefore,  in  default  of  brothers,  the  sister  [succeeds]  :’ 
t  it  is  not  so,  because  there  is  a  want  of  proof  [of  the  correctness] 
mitting one  term,  and  retainingtheother,inacompoundoftwospecies. 

17.  The  sons  of  a  brother,  also,  if  themselves  fatherless  at  the 

time  of  the  paternal  uncle’s  death,  provided  they  are 
'he  brother’s  capable  of  understanding  [the  use  of]  property,  will 
stare  with  divide  the  father's  share  with  their  father’s  other  bro- 
ither  brothers.  yiers>  after  the  example:3  “  Among  grandsons  by 
event  fathers,  the  allotment  of  shares  is  according  to  the  fathers.” 

18.  In  default,  of  brother’s  sons  succeed  the  gentile  relations, 

[Gotraja]  within  the  seventh  degree,  being  connected 
lie  gentile  re-  bv  funeral  oblations,  [sapinda].  The  first  among  these 
ms ;  ofovlmm,  is  the  paternal  grandmother,  from  this  text  of  Manu  :* 
is  first*  com  “  mother  also  being  dead,  the  father’s  mother  shall 
ill  this’  place!  take  the  heritage,  [on  failure  of  brothers  and  nephews.]” 
not  next  to  Even  though  she  is  [here]  mentioned  immediately 
mother.  next  to  the  mother,  still  she  is  to  be  entered  at  the 

end,  after  the  brother’s  sons,  after  the  manner  of  the 

afterwards  the  mother  ;  upon  the  analogy  of  more  distant  kindred,  where  the  pater- 
line  has  invariably  the  preference,  before' the  maternal  kindred;  and  upon  tlieaulho- 
of  several  express  passages  of  law.  Nanda  Pandits,  author  of  commentaries  on  tbs 

the  elder  commentator  of  the  Miiaksliara,  Visvrpvara  Bhalta,  has  in  this  instance 
nved  Ihe  text  of  his  author,  in  his  own  treatise  entitled  Madana  l’Arijata,  and  has 
ported  Ymtaneevara’s  argument,  both  there  and  in  his  commentary  named  Suhod- 
.  Much  diversity  of  opinion  Joes  indeed  prevail  mi  this  question,  ^rikara  inaio- 
s,  that  the  father  and  mother  inherit  together:  and  the  great  majority  of  writer!  of 
nencc  fas  Apararka  and  Kamahlkara,'  and  the  authors  of  the  Smrti  Chandriki, 
lima  Riltna,  Vvavaltara  Mavfikha,  &c.]  gives  the  father  the  preference  before  the 
her.  Jimula  Valiana  amt  kagltueandana  have  adopted  this  doctrine.  But  Yaclies- 
i  Misra,  on  the  contrary,  concurs  with  the  Mitdksliara  in  placing  the  mother  before 
father  ;  being  guided  hv  an  erroneous  reading  of  the  text  of  Vishnu,  »s  «  remarked 
he  Viramirodava.  The  author  of  the  latter  work  proposes  to  reconcile  these  con- 
iictionr.  I, v  a  personal  distinction :  If  the  mother  bo  individually  more  venerable 
n  the  father,  she  inherits:  if  she  be  less  so,  the  father  takes  the  inheritance.”  In 
choc  however,  Ihe  question  ran  never  occur,  unless  the  deceased  had  separated  from 
father,  which  is  seldom  if  ever  done. 

L— hut.  34V.  2 — Alit.  346  note.  3— Ante  Section  4lb,para  80th,  See  Mit.  318. 

Reports  2d,  29. 

4-Chapter  9th,  217.  Mit.  326-34G-49,  Jim.  VA.  194,  Digest  3d,  503,  Reports  1st, 
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entry  of  (the  ipAddha  for]  incidental  persons  at  the  end,  [as  deceased 
acquaintances,  &c.],  because  the  placing  lier  in  the  middle  [is  in  viola¬ 
tion]  of  the  rank  fixed  for  each,  as  far  as  brother’s  sons.  [para.  1.] 

19.  Ill  default  other,  comes  the  sisterfyl ;  under  this  text  of  Manu1 

“  To  the  nearest  sapinda,  [male  or  female],  after  him 
Then  the  sister,  in  the  third  degree,  the  inheritance  next  belongs  and 
CXb-  this  of  Bihaspati  :a  “  Where  many,  claim  the  inheri¬ 

tance  of  a  childless  man,  whether  they  be  paternal  or 
’  maternal  relations,  [sakulytt],  or  more  distant  kinsmen  [b/todhava],  he 
who  is  the  nearost  of  them  shall  take  the  estate.”  And  [the  next  rank 
is]  her’s,  both  from  her  being  begotten  under  the  brother’s  family 
name;  and  there  being  no  further  reservation  with  respect  to  the  gen¬ 
tile  relationship  [Gotra-jatva] :  it  does  not  particularly  specify  the  same 
gentile  kindred.  Neither  is  she  mentioned  in  the  text  as  the  occasion 
'  of  taking  the  wealth  ;.[lnit  as  next  of  kin,  she  succeeds],  • 

20.  On  failure  of. her,  the  paternal  grandfather,  and-lmlf  brother 

are  both  to  share  and  take  it,  their  propinquity  being. 
The  father's  fa-  equal,  since  the  [deceased  person’s]  own  father  was 
flier,  and  the  half-  begotten  by  the  former  of  those  two,  and  was  him- 
UraiUhem'-afier  se^' t,ie  begetter,  of  the  latter,  as  well  as  of  the  deceas- 
tiiem,  the  peter-  ed.  The  propinquity,  being  similar,  and  there  being  a 
><at  great-graudfa-  want  of  any  other  notice,  however  slight,  beyond  the 
flier,  the  father’s  order  of  .the  text,  or  the  like,  therefore,  in  other  cases 
sons 'of  the*  half  ako,  we  must  act  even  thus.  For  this  reason,  in  de¬ 
brother,  share  fault  of  these  two,  the  paternal  great-grandfather,  the. 
alike.  ’  father’s  brother,  and  the  sons  of  the  half-brother,  shall 

take  and  share  it.  . 

21.  All  the  sapindas  and  the  sanifJnodakas  follow,  in  the  order 

of  propinquity,  as  enumerated  by  Manu  “  Now  the 
The  Sapindas  relation  of  the  Sapindifs,  [or  men  connected  hv  the 
andSamauodakas.  .  funeral  cake],  ceases  with  the  seventh  person,  [or  in  the 
sixth  degree  of  ascent  or  descent,]  and  that  of  SamS- 
nodakas,  or  those  connected  by  an  equal'  oblation  of  water,  ends  only 
when  their  births  and  family  names  are  no  longer  known.”  The  seventh, 
must  be  understood  as  of  him  passed  away. 

22.  If  no  distant  kinsmen  [Sodaka]  exist.,  then  come  the  cognate 

•The  kindred  [Bandhu],  who  are  thus  specified  in  another 

kindred,  “fg  the  Smith4  "  The  sons  of  his  own  father’s  sister,  the  sons 
deceased,  of  his  blTiis  own  mother’s  sisteiyand  the  sons  of  his  own 
father,  and  of  his  mother's  brother,  must  be  considered  as  his  ovn  eng- 


7.  Reports  1st,  100-293. 
:ports  1st,  107-293. 
a  Hindu  died  leasing  pre 
rr  his  sister  and  Asr  iu;t  : 


(.lie  snn'-<  of  ins  father  .«  maternal  aunt,  and  the  sons 
CX,j1-  of  his  fathers  maternal  uncle,  must  be  deemed  his 

father’ll  connate  kindred. '  "The  .sons  of  his  mother’s  paternal  aunt, 
the  sons  of  his  mother's  maternal  aunt,  and  the  sons  of  his  mother’s 
maternal  uncles,  must  he  reckoned  fan-  mother s  cognate  kindred.”  Here 
also,  the  order  [of  succession]  is  even  the  order  of  the  text. 

23.  If  on  the  other  hand  [it  be  said]  :  '  As  the  right  of  the  wife 

and  all  tlm  others,  m  succession  to  the  wealth,  is  de- 
argument  rived  from  the  deceased  himself  alone,  even  bo  that  of 
against! heir  equal  the  cognate  kindred  is  derived  in  like  manner  from 
right  over-ruled.  linn:  \Y  hat  title  then  can  t-he  cognates,  of  the  father 
or  of  the  mother  [of  the  deceased]  have  to  the  wealth  ? 
The  term  ‘sons  of  the  sister  of' the  father’s  father,’  and  the  like,  is  only 
for  the  sake  of  shewing  the  connexion  between  the,  name  and  person, 
and  does  not  mean  a  connexion  with  the  wealth.’  [I  answer]  :  Even 
without  that  text,  if,  after  the  example  of  ‘  the  father’s  maternal  uncle, 
Ids  paternal  uncle,’  and  the  rest,  in  like  manner  also,  the  continuous 
application  of  that  term  [cognate  among  the  father’s  and  the  mother's 
cognates  be  held  to  exist,  by  conjunction  [of  kin  through  some  inter¬ 
mediate  person],  we  should  have  the  absurdity  of  rendering  unintelli¬ 
gible,  the  connexion  between  name  and  persons.  Hence,  the  text  is 
intelligible  only  by  the  acceptation  of  paternal  and  maternal  cognates, 
in  considering  that  subject  in  the  rules  of  succession  to  property.  The 
conclusion  is,  that  the  very  same  applies,  by  the  declaration  of  the 
cognate  affinity,  in  the  rules  for  impurity  and  other  [mutual  obliga- 

24.  In  default  of  cognate  kindred,  the  preceptor ;  on  failure  of 

him,  the  pupil ;  by  this  text  of  Apastamba  •?  “  If  there 
Tne  preceptor.  p,p  ,10  male  jssue,  the  nearest  kinsman  inherits  :  or,  in 
l”1*’1 '  default  of  kindred,  the  preceptor  ;  or,  failing  him,  the 

disciple.” 

had  fellow  stir  25.  In  default  of  the  pupil,  the  fellow-student 

lieiiV,  a  CrotrivV  is  the  successor  ;  in  default  of  him,  a  Qrotriya ;  from 
CA'.LII  '  ’  the  text  of  Gautama  :3  “  Venerable  priests  [Qrot.riya] 
should  share  the  wealth  of  a  BrShmana,  who  leaves 


20.  In  default  of  such  an  one;  any  other  BrShmana,  by  reason  of 
or  -m  Br-ilimam  ^*’s  *'ex*’  Kfityityana  :4  “  But  in  default  of  all  those 
if  'the  deceased  lawful  heirs  are  such  Br&hmans.  as  have  read  the 
wercnBrAhnian.  three  Vedas,’  as  are  pure  [in  body  and  mind],  as  have 
subdued  their  passions.  Thus  virtue  is  not  lost.”  And 
Karada  says  the  same  :5  “  In  every  case,  the  king  may  take  the  wealth 
of  a  subject  dying  without  an  heir,  except  the  estate  of  a  BrShmana  : 
for  the  property  of  a  BrShmana  dying  without  an  heir,  must  be  given 
to  ffrotriyas/I-j 


1  — Sec,  Hit,  35 2.  note,  where  our  author’s  doctrine  is  quoted,  2 — 3 — Mit.  353. 

4—  Manu,  Chap.  0th,  1S3.  Mil.  353.  5— Digest  3d,  538  where  it  is  assigned 

to  Derala. 

(k)  But  now  see  the  case  above  cited.— I'd. 


V  YAYAHA'P.A  MAYU'KIIA.  CHAP.  IV.  SECT.  IX.  ill 

27.  Bihaspati  1  “  If  Kshatriyas,  VSiijyas,  or 

la  all  other  Qudras,  die  childless,  leaving  neither  wile  nor  brother, 
c«se«»  the  Bag.  let  the  king  take  the  property ;  for  lie  is  indeed  lord 
of  all. 

28.  rSjnavalkya2  states  a  distinction  with  regard  to  the  estates 

,  of  ascetics,  and  the  like  :  “  The  heirs  of  a.  hermit,  of 

The  lieira  of  an  ascetic,  and  of  a  student  [BrahmacliSri]  are,  in 
hermits,  ascetics,  their  order,  the  preceptor,  the  virtuous  pupil,  and  the 
denfafsoe<hfiedltt  spiritual  brother,  and  associate  in  holiness.”  The  atu- 
'le  '  dent,  a  perpetual  one,  for  the  father  and  the  rest  even 
are  [the  natural  heirs]  of  a  temporary  student.  The 
spiritual  brother,  one  who  has  agreed  to  bear  the  appellation  of  ‘  bro¬ 
ther.’  An  associate  in.  holiness,  one  appertaining  to  the  same  hermit¬ 
age.  ‘  Being  a  spiritual  companion,  and  belonging  to  the  same  hermit¬ 
age’  is  a  compound  of  nouns  designating  the  same  person,3  [Karmma-. 
dhftrya  samdsa].  According  to  VijilSneQvara,  [the  succession]  of  pre¬ 
ceptors  and  the  rest,  is  in  the  inverse  order.  But  Madana  prefers  the 
direct  order,  from  this  text  of  Vishnu  :*  “  The  spiritual  preceptor  shall 
take  the  property  of  a  deceased  hermit.” 

29.  The  funeral  rites  of  the  deceased,  as  far  as  the  tenth  day’s 

.  rites  inclusive,  must  be  performed  by  that  person 
Whoever  takes  •  [among  the  heirs]  who  takes  the  estate,  whoever  it 
under3  this’  “hove  “ay  *!•  [&Pm  the  ^ife,  downwards]  even  as  far  as  the 
order,  is  bound  king  himself]  l).  Even  thus  Vishnu  says  ■?  "  He  who  is 
to  perform  the  heir  to  the  estate,  is  the  giver  of  the  funeral  oblations.” 

CXLIII.  This  same  matter  has  been  fully  explained  by  me  in 

funeral  rites  of  t)le  Qraddha  Mayukha,  in  determining  the  order  of 
e  ecease  those  entitled  to  perform  them. 

SECTION  IX. 

Of  Be-union  after  TaHition, — [Xa?iisri»/if«.] 


1. — Now  we  proceed  to  expound  the  doctrine  of  re-united  coparce¬ 
ners.  On  tliis  subject,  Bihaspati  defines  re-union: c 

Be-union  after  “  He  who,  being  once  separated,  dwells  again,  through 
sep»r«iion,  defia-  affection,  with  his  father,  brother,  or  paternal  uncle,  is 
ed‘  termed  re-united.”  This  re-union,  according  to  the 

A  restriction  by  Mit^kshard  and  others,  can  only  take  place  with  a 
the  Mitaksliara  father,  brother,  or  paternal  uncle,  not  with  others,  he- 
over'ruled8'i,OU*’  011186  n0  others  are  included  in  the  text.  But  the 
proper  sense  is,  that  this  [re-union]  arises  even  from 
the  joint  location  of  the  makers  of  the  [first]  partition.  For  the  words 

1— Jim.' Vi  177.  Digest  3d,  53S.  2-Mil.  354.  Jim.  Vi.  213.  Digest  3d,~45GT 
3 — See  note  to  Dali.  Alim,  page  102.  4 — Disest  3d,  518.  5— Digest  3d,  515.  Smili. 

ji-Mit.  357.  Jim.  Vi  22SJC3.  Digest  3(1,  612.  Our  author  uilTcrs  from  all,  hi 

(0  In  Bombay  the  eldest  son  of  a  deceased  Hindu  defrays  all  expenses  consequent 
on  bis  father’s  draih.&nd  deducts  t  lie  amount,  from  the  cs1  ate,  dividing  the  balance  equally 
among  the  other  sous.  KooUminet  v.  Toeo-mi  1  Dorr.  121.— TJ, 


Ini  lior.  mx]  t.ho  r«*t..  are  merely  us  a  panto  denote  the  whole,  of  the  per¬ 
sons  who  make,  the  partition.  after  the  example :  “  He  measures  the 
altar,  hall  witlnn.  and  half  without-:’  otherwise,  there  would  bb  a  divi¬ 
sion  of  tlie  text  itself  [into  three].  Hence,  re-nmon  may  take  place  with 
a  wile,  a  paternal  grandfather,  a  brother’s  grandson, 
Kc-nninu  per-  a  pntenia.l  uncle  s  son,  and  the  rest  also.  ‘‘He  who, 
miitcil,  mih  .my  being  once  separated  [from  the  co-heirs]  dwells  again 
lic7’rl  fill  common,  is  termed]  re-united  from  joint  location 

|of  such  an  one|,  me  sense  of  separated  brothers,  [one's 
own]  sons,  and  the  like,  docs  not  result.  [When  two  settle  thus]  : 
*  1  he  present..  01  future,  wealth  of  us  two.  is  common  -property,  until  we 
make  a  partition  a  second  time.’  when  there  exists  such  a  sign,  either 
by  an  understanding  or  expressed  wish,  it  is  an  union. 


2.  In  this  place.  Mann  states  a  distinction “  If  brethren,  once 
divided  and  living  again  together  as  parceners,  make 
Bui  i  he  shares  a  second  partition,  the  shares  must  in  that  case  he 
ar  r"  vV  t’v  *11"'  equal:  there  is  not.  in  this  instance  any  right  of  pri- 
lion  must  boiurnl  mogeniture  [J  veshtyam  !.”  Here,  some  say  :  ‘  that,  the 
Thoiish  the  re,:,-  unequal  distribution  being  set  aside  by  the  phrase, 
tnbutions  weic  the  shares  must  m  that-  case  lie  equal,  the  prohibition 
unequal..  of  the  ‘  eldest  soil's  right’  is  repeated  [though  contrary 

to  rules  of  composition]  for  the  sak£  of  making  it 
clearly  understood,  that,  although  there  is  to  be  no  inequality  in  making 
up  the  share  of  the  eldest,  yet  m  the  distribution  the  shares  may  be 
even  unequal,  when  made  up  ot  greater  and  lesser  shares,  at  the  time 
of  re-uniting  the  property. 

3  But  since  the  term,  •  eldest  son’s  right’  [Jyeshtyam]  and  the 
like,  is  merely  a  declaration  of  the  general  meaning  ; 
Still  thesbiuc*  therefore,  if  [the  contributions  to]  the  wealth  were 
a  1“  C01H1  pari  I-  gVeatPr  and  less,  still  the  share  of  each  must  be  equal, 
urn  mJSt  “*  And  the  same  is  the  popular  practice.  Hence,  as  the  • 
C  foundation  oi  the  practice,  is  derived  from  this  text, 

any  supposition  ot  a  declaration  contrary  thereto,  is  at  variance  with 
reason-  for  another  author  has  said:  “The  body  of  the  law,  like 
Gramma.)-,  furnishes,  for  tne  most  part,  the  foundations'  of  popular 


4  Bi-baspati  -  ••  If  any  one  of  the  re-united  brethren  acquire 
wealth  by  science,  valour,  or  the  like  [with  the  use  of 
1«  certain  mins  the  jointVock].  two  shares  of  it  must  be  given  to  him, 
iT,w.e  c-.-m  mill  nl,d  the  rest  shall  have  each  a  share.”  According  to 
mcnr°"toc|e  °  11a  Madams,  the  meaning  of  the  text  is,  that-  a  double 
arqu:-cr0l-se's  'a  share  being  established  for  the  acquirer,  by  the  phrase, 
donut.-  sunn-.  ‘  to  the  acquirer,  two  shares ;’  then,  in  a  partition 
among  [unseparated]  brethren  not  re-united,  he  gets 
two  shares,  only  in  wiiat  he  lias  acquired  without  detriment  to  the 
lathers  wealth -.’  but.  m  a  [Iresli]  partition  among  re-united  brethren, 
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he  gets  two  shares  of  what  was  acquired  by  him,  even  if  at  the  detri¬ 
ment  of  the  re-united  property. 


Yijfiavalkya1  enumerates  the  order  of  those  entitled  to  suc¬ 
ceed  to  the  wealth  or  one  re-united  :  “  As  of  a  re- 

jheir],  the  reunited  [coheir],  so,  of  the  uterine 
brother,  the  uterine  brother,”  which  is  an  exception 
to  the  regular  succession  [failing  male  issue],  of.  “  The 
wife,  the  daughters,”  and  the  rest.*’  Hence,  this  mean¬ 
ing  results,  that  it  is  the  re-united  parcenership,  and 
>t  the  condition  of  the  wife  [the  daughter],  and  the 
rest,  which  causes  a  preponderance  of  the  right  of  in¬ 
heriting  the  property  of  a  re-united  parcener. 


The  order  of 
succession  io  oi 
dying  after  i 

ception  to  that, 
obstructed  hei . 
tape.  fSee.  8th.] 
CXLV. 


6.  As  for  the  doctrine  of  Vijnanegvara,  Madaua,  and  others 

'  That- this  also  refers  to  one  devoid  of  son,  grandson. 
The  doctrine  of  or  great  grandson,  both  from  the  maxiin  ‘  that  the  sub¬ 
file  Mit.'ikslianv  jeet  form;ng  an  exception  be  of  a  nature  similar  to 
the  wif^&c^con-  t0*  t*le  rule]  which  is  rejected,’  and  from  the 

trorerted.  '  want  of  connexion  between  the  terms  of  the  former 
text.:3  “  Of  one  who  departed  for  heaven  leaving  no 
male  issue,”  and  the  present  one  therefore,  even  though  there  exist  a 
wife,  or  other  un-reunited  near  heir,  of  such  any  one  dying  after  re¬ 
union,  still,  the  others  alone  who  had  re-united  with  him,  will  take 
his  estate,’  it  must  be  considered.  Since,  [in  the  second  case],  there 
is  a  want  of  proof,  in  the  connexion,  if  the  text  is  to  be  carried  on  even 
without  that  rule  :  nor  [in  the  first  case],  is  the  complete  similarity  [of 
the  rule  and  exception]  to  be  looked  for,  in  all  cases  of  share,  but  only 
in  a  few  points ;  [as  may  be  instanced]  from  the  nature  of  a  ‘  deceased 
Sapinda,'  where,  in  default  of  connexion  between  the  term,  ‘  leaving  no 
male  issue,’  and  that  of,  ‘  one  who  departed  for  heaven,’  they  would 
not  find  the  term,  ‘  of  one  deceased.’.  Yet  it  cannot  be  so,  for  that  very 
term  is  found  in  the  text  of  Mann,  to  be  presently  adduced  [para.  13]  : 
"  be  deprive*!  of  his  allotment  at  the  distribution,  or  should  any  one 
of  them  die  But  if  connexion  [of  the  terms]  be  allowed,  we  should, 
in  the  case  of  sons,  some  re-united  with  the  father,  and  some  not  re¬ 
united,  or  of  grandsons  so  situated  with  sons,  have  them  shares 
sharing  equally,  which  is  a  contradiction  :  and  in  the  case  oi'  one  having 
male  issue,  this  text  does  not  apply.* 

7.  And  here  again,  [such  connexion]  is  at  variance  with  that 
practice,  the  origin  of  which  may  be  demonstrated  to  be  in  the  general 
code  of  Law,  [para.  3J.  But  [should  it  be  said],  ‘  though  the  text  be 
inapplicable,  in  tbe  case  of  one  having  male,  issue,  in  default  of  such 
connexion ;  yet  it  there  be  an  assemblage  of  sons  nui,  rc-uuitcd.  with 


CM, VI. 


would  obtain  vh. 
of  tin1  [a.bntn]  t.-e 


iili.li,  not- the  sons  or  other*  [not 
in  ,  because  m  the  last  hemistich 
t  will  ho  shewn  to  be  unworthy 


S.  The  SI 


"  Shall  give 
if  lie  died  [■ 

mid  those-  of 
\iilll  liis  uncles 
to  that  son 
take  it,’ 


disc  ol  the  first  quarter  [of  the  whole  text]  :  “  Of  a  re¬ 
united  [coheir],  the  re-united  [coheir],”  has  an  excep- 
dio  tion  m  the  seeoiid  quarter],  of  the  uterine  brother,” 
!’•'  with  which  the  other  is  connected.  The  meaning 
if  therefore  is,  that,  in  a  case  embracing  both  whole  and 
i,  hall  brothers,  all  re-united  together,  only  the  re-united 
whole  brother  will  take  the  we.'Jth  of  the  re-hnited 
brother  deceased.  The  last  hemistich1  is  as  follows: 
up  the  shave,  to  [a  son  at  anv  time]  born  :  or  shall  retain  it, 
without  issue]  and  the  sense  of  it -is  this  :  ‘  If  the  preg¬ 
nancy  of  the  wile  of  a  deceased  re-united  coheir,  he 
a  unascertained  at  the  time  ol  dividing  the  [re-united] 
;,m  property,  and  a  son  be  afterwards  horn,  the  paternal 
uncle  or  other  re-united  [parcener]  shall  give  the  share 
;  but  on  failure  of  bun.  he  [the  unde.  &c.J  himself  shall 


Here,  the  filial  relation  alone  affords  the  right  of  taking  the 
father  s  shave  ;  not  the  fact  of  production  posterior 
to  the  partition,  since  this  cannot  cause  such  a  result 


nccU-.c-  hesjdes,  it  creates  [unnecessary]  prolixity  [to  specify: 
cii eleven  lo  tii'c  ‘  subsequently’  born],  and  [thirdly],  would  have  the 
re-united  uncle.'  absurdity  of  denying  the  [known J  right  to  a  share,  in 
the  case  of  a  son  produced  in  another  part  of  the 
country  previous  to  partition,  hut  unknown  [at  the  time].  There¬ 
fore,  to  the  son  previously  born  even,  though  not  re-united,  the  uncle, 
or  other  [parcener]  though  re-united,  shall  give  his  share3 


10.  The  same  author5  propounds  the  right,  of  an  uterine  brother 
not  re-united,  and  a  half-brother  re-united,  in  taking 
The  rights  of  the.  shares  of  the  wealth  :  One  of  a  different  womb,  being 
yuoje  ami  hall  a.gaiu  associated,  may  take  the  succession  ;  not  one  of 
diwi  ? r  d  C1!*  V  a  ^ liferent  womb,  if  not  reunited  :  but  [a  whole  brother, 
i-cusse  .  :f|  reunited,  obtains  the  property ;  and  not  [exclusively] 

CXLVII  the  son  of  a  different  mother.”  Here,  from  the  terms, 

one  of  a  different  womb ;  son  of  a  different  mother, 
the  half  brother  alone  is  not  designated,  but  the  .paternal  uncle,  and 
others  likewise,  because  there  is  nothing  to  distinguish  such  associa¬ 
tion  :  for,  if  otherwise,  we  should  have  the  absurdity  df  rendering  sense¬ 
less  the  union  with  uncles,  and  the  rest,  already  established  [by  the 


1 — Of  die  text  with  winch  para.  5,  commenced.  Mil.  357,  Jim.  Vi. 
riiis  seems  likewise  to  bo  the  doctrine  of  the  Subodhini.  Cole.  Mit.  358.  note. 
Vajiiaviilkya  Mil.  35S.  ,lfm.  Va.  201.  Of  the  readings  mentioned  there,  our 
loprs  .xanyodanto  dliauam  liaret,  and  Samsrislno  ranyania'rajah.’  The  transla- 
mie  ol  the  term?  is  here  altered,  to  suit  the  gloss.  • 
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text  at  ppra,  1.]  And  there  is  a  want  of  any  Other  acts  suitable  to  a 
state  of  tp-union. 

11..  If  not  re-united  ;  this  term  applies  to  those  both  preceding 
and  following  it  as  a  lamp  upon  a  threshhold  [gives  light  both  within 
and  without].  So,  the  word  re-united,  by  varying  the  application  of 
it,  is  to  be  understood  of  the  whole  brother,  as  entitled  by  union,  both 
of  the  wealth  and  also  of  the  womb.  The  word  if  occurring  in  the 
former  phrase,  is  to  be  understood  immediately  after  this,  as  well  as  at 
the  end  of  the  text.  The  word  exclusively  [even,  eva]  should  be  supplied. 

12.  The  following  are  the  meanings  of  tire  terms  of  this  text : 

'  One  of  a.  different  womb,’  that  is,  one  of  a  separate 
Exposition  of  womb  ;  [such],  the  wife,  the  father,  the  father’s  father, 
tie  text.  the  half  brother,  the  paternal  uncle,  and  others,  if  they 

be  re-united,  may  take  the  wealth.  If  not  re-united, 
those  of  a  different  womb  do  not.  [succeed].  Hence,  by  reason  of  the 
rule  respecting  fitness  and  dissimilitude,1  the  re-union  of  one  of  a  • 
different  womb,  is  declared  as  the  reason  for  his  taking  the.  wealth. 
A  whole  brother,  termed  ‘re-united,’  [by  union  of  the  womb],  even  if 
not  re-united  [by  union  of  the  wealth],  will  take  the  property.  By  this 
reasoning,  the  community  of  womb  alone  even,  is  declared  a  sufficient 
reason.  So,  one  re-united,  as  possessing  union  of  wealth  ;  but  if  only 
born  of  a  different  mother,  he  will  not  take  any  thing  whatever. 

13.  From  the  above  this  results,  that,  the  one  from  his  re-union, 

the  other  from  his  community  of  womb,  both  jointly 
•  ^  Therefore  the  share  and  take  it  [between  them].  Manu  =  specially 
b"' th’  *Ud  determines  this  very  principle,  in  the  right  of  succes- 

other^’  reemitecf  81011  amonS  re-united  persons  :  “  Should  the  eldest,  or 

persons,  9hare  it  youngest,  of  several  brothers,  be  deprived  of  iris  allot- 
equallj.  ment  at  the  distribution,  or  should  -  any  one  of  them 

CXLVHI.  die,  his  share  shall  not  be  lost :  hut  the  uterine  brothers 

'  and  sisters,  and  such  as  were  re-united  after  a  separa- 

.  tion,  shall  assemble  together  and  divide  his  share  equally.”  Be  depriv¬ 
ed  of  by  entering  another  order,  by  degradation  from  sin,  or  the  like. 
Uterine ,  must  be  joined  with  brothers,  in  construction.  And  such  as 
‘mere  re-united,  that  is,  the  wife,  the  lather,  the  paternal  grandfather, 
the  half  brother,  the  paternal  uncle,  and  the  rest-,  [para,  1], 

14.  On  this  point,  Prajapati  states  a  distinction  :  “Whatever  con¬ 

cealed  wealth  is  brought  to  light,  becomes  the  property 
fixed  property,  0f  the  re-united  parceners:  but  lands  and  houses,  those 
the  ,u^erlue  b™."  not  re-united  shall  entirely  take,  according  to  their 
ed  weahh  xmTant-  shares.”  Concealed  vjealth,  what  is  capable  of  being 
imds,hesh»reswith  hidden,  by  depositing  in  the  ground,  or  otherwise,  as 
those  re-united.  aa  gold,  silver,  or  the  like.  Such,  those  re-un  ited,  that 
is,  of  a  different  womb,  shall  take  :  but.  landed  pro¬ 
perty,  the  uterine- brother  [takes].  Kine,  horses,  and  other  [animals], 

1— Cole.  Digest  1st.  9  note.  **  In  Logic,  Anna,  and  Vyaf.ireka ;  (he  first,  is  the 
relation  of  events,  of  which  whenever  ran:  occurs,  the  oilier  also  occurs  ;  the  second  is 
the  connexion  of  circumstances,  of  v/hich  when  out  occurs  no!,  the  other  aiso  docs  not 


the  uterine  and  he,  <>1  a  different  womb  | shall  share].  According  to 
Madana,  lie  ol  a  different  womb  alone,  it  re-united,  will  .take  the 
houses,  Jiorscs,  and  (he  like:  hut  it  is  not  so  noted  in  the  text. 

13.  According  to  the  Snirti  OlmndrikS :  ‘  But  if  there  exist  only 
one  species  ol  pro|ieity,  out  ol  the  [above  sources,  osj 
A  case  iu  1  lie  coucealed  wealth,  land,  kme,  and  the  rest,  the  uterine 
‘•J!i“*dr|kea  brother  alone,  even  not  re-united,  takes  it.’  The  proof 
1  whs! uicriuc bro  ot  tins  must  he  considered.  Among  uterine  brothel's, 
;ilt,re  if  some  ot  them  are  re-united,  but  other  brothers  not. 

nevertheless,  those  reunited  alone  will  take  the  wealth, 
because  community  of  womb,  and  re-umon.  exist  as  a  double  cause  [of 
succession].  Lven  so  Gautama  :  “  When  a  re-united 
CX.LIX.  [parcener]  dies,  las  re-united  coheir  shares  his  estate,” 

and  Brhnspati  :  ‘  Two  brothers.  who  become  re-united 
through  affection,  [after  being  separated]  share  mutually.” 

J  6.  Here,  this  is  the  refined  sense  :  ‘  A  .son,  whether  re-united  with 
his  father,  or  not,  re-united,  shall  obtain  the  entire 
paternal  share,  since  the  power  of  intercepting  the 
right  to  take  a  share,  lies  in  the  filial  relation.  Among 
[several]  sons  also,  when  one  is  re-united,  and  the 
other  is  not,  the  re-united  one  alone  [succeeds],  by  the 
text  [para.  5  th]  :  “  Of  a  re-united  [coheir,]  the  re¬ 

united  [coheir].” 

17.  In  a  case  of  reunion,  between  a  father,  son.  and 
any  other,  not  being  his  son,  the  son  alone  [succeeds], 
because,  the  same  has  already  been  declared  [para.  8th  j, 
by  the  terms  :  “shall  cither  give  up,  or  shall  retain,  Ac.” 

18.  In  an  assemblage  of  father,  brothers,  paternal 
uncles,  and  others,  not  being  sons,  re-united,  the  patents 
alone  [take  it].  Of  them  again,  the  mother  is  first, 
and  then  the  father,  according  to  Madana. 

T9.  But  [after  them]  the  brother,  paternal  unde 
and  the  rest,  shall  even  take  and  share  it  [equally]  : 
for  among  them  all,  the  state  of  union  exists,  as  the 
cause  whence  their  right  of  taking  [shares]  is  derived. 

20.  So  likewise,  in  an  assemblage  of  nn-reunited  brothers,  re-united 
paternal  uncles,  half-brothers  and  others,  they  oven 
Tile  brothers  share  it  [in  common],  by  reason  of  the  two  phrases 
not  reunited  shale  [the  one,  para  10]:  “If  not  re-united ;  but  [a  whole 
with  nouni  cdai,.  brother,  if]  ro-united,  obtains  the  property:  and  not 
c  <cc->  [exclusively],  the  son  of  a  different  mother  :”  (the  other 

para.  5)  :  “  As  of  a  re-united  [coheir]  the  re-united 
[coheir],  so  of  the  uterine  brother,  tho  uterine, brother.” 

Tlir  vtf,  if  alone  ‘H.  In  case  of  the  re-union  of  the  wife  alone,  she 

le-uiiitei.  ‘  '  alone  lakes  it.  from  the  same  text  j  “  of  a  re-united 
[coheir]  the  re-uuitod  [coheir].” 


The  son,  suc¬ 
ceeded,  in  all  ca- 


Those  re-miil.ed. 


And  the  son  of 

cmis  before  other 
reunited  persons. 


In  other  cases, 
first  of  them  the 


Then  Ihn  bro¬ 
ck*,  iVc.,  equal!;,. 
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22.  In  an  assemblage  of  the  other  persons,  reunited  together  with 

her  also  reunited,  they  alone  [succeed] ;  she  does  not. 
If.  *ere  Moreover,  in  commencing  the  topic  of  reunion,  both 
nut^sneoeeeL  dbut  9an^a  an<i  Nfhuda  have  declared  "  Among  bro- 
miirt  be  ftaintaiu-  ^ers,  if  any  one  die  without  issue,  or  enter  a  religious 
ed.  order,  let  the  rest  of  the  brethren  divide  his  wealth, 

except  the  wife’s  separate  property.  Let  them  allow 
CV  ;  a  maintenance'  to  his  women  for  life,  provided  these 

: . .  preserve  unsullied  the  bed  of  their  lord  :  but  if  they 

diMhin0*1  V  ^ave  otherwise  the  brethren  may  resume  that 
getaali»’  a  ishai  °  allowance.”  "  The  maintenance  of  the  daughter  of 
if  uninitiated.  ’  such  an  one,  is  enjoined,  to  be  made  out  of  her  father’s 
share:  if  still  uninitiated,  she  will  take  a  share  [for 
the  purpose] ;  if  [he  died]  after  that,  her  husband  shall  support  her.” 

23.  And  here,  like  as  no  necessity  exists  for  gifts  in  honour  of  the 

deceased  at  the  Abhyudayeshti  sacrifice,  because  there 
Argument  lo  can  be  no  doubt  of  the  existence  of  materials  for  it,2 
prove  that  the  ,even  so_  the  term,  among  brothers,  is  not  [necessarily] 
ed*  to*  a°  c«°e  of  re(Juired,  since  from  the  very  commencement,  there'is 
brothers  only.  a  certainty  of  the  agency  of  reunited  persons,  in  the 
shares,  or  like  [succession],  by  death,  or  entry  into 
a  religious  order. 


24.  As  for  what  §ankha,3  ;n  proceeding  to  expound  reunion,  says  : 

“  Of  those  also,  departed  for  heaven  without  male  issue. 
Among  un-re-  the  property  goes  to  the  brothers  :  In  default  of  them, 
uniied  persons,  both  parents  will  take  it,  or  the  eldest  wife,”  it,  ac- 
reai^trd  S  w°ith  cording  to  Madana,  is  intended  to  fix  the  order  of  the 
Other’ members  of  uii-reuhited'hrothers,  and  the  others,  upon  the  death  of 
the  family,  -  the  one  dying  reunited,  subsequent  to  the  death  of  his 
mother  is  first,  paternal  uncle,  brother’s  son,  or  half  brother,  with 
eWesI  wl1  .1“  B«d-  Piously  made  a  reunion  And.ac- 

cording  to  the  same  authority,  m  tins  case  also,  first  is 
the  mother,  and  next  the  father  [para.  IS],  The  eldest 
that  is,  she  who  [best]  preserves  her  duty. 

25.  In  default  of  a  wife,  the  sister ;  according  as  Bihaspafci  says  :■» 

"  His  sister  also,  is  entitled  to  take  a  share  of  it.  This 
The  sister,  and  law  concerns  one  who  leaves  no  issue,  nor  wife,  nor 
daughtfiy^ after  parent,  ”  Some  read,  his  davghier.  In  default  [there- 
SapT  da'°  neSreS  fore]  both  of  daughter  and  sister,  the  nearest  sapinda 


2— This  passage,  from  tic  Vedar,  is  left  impc-iftcl,  the  C-ishls  professing  sot  to 
understand  it  themselves. 


o-Jlit.  327-339.  Jim.  Ya.  163.  Dis 


151.  Digest  3d;  176. 


-1— Jim. 


section  x. 


Worn  in' a  Peculiar  Property.— { Stridkaiux.) 


■  What  was  given  before  the  nuptial  tire  [Adhyagni] 
what  was  presented  in  the  bridal  procession  f  AdhyS- 
valumika  |  what  was  given  in  token  of  love  [Priti- 
clatta  )  and  what  was  received  by  lier  from  her  brother, 
her  mother,  or  her  father,  are  denominated  the  six-fold 
property  of  a  woman.” 

is  here  used  in  order  to  prevent  [its  reduction  to}  a 
■smaller  number,  a  [position}  which  borne  out  by  the 
word  other  in  the  following  text  of  YSjuavalkya  ■? 

"  What  was  given  to  a  womau  by  the  father,  the  mo¬ 
ther.  the  husband  or  a  brother ;  or  received  by  her  at  the  nuptial  fire 
[AdJivagm|.  or  presented  on  her  supersession  [adhivedanika^a)],  as  also 
any  other  | separate  acquisition),  is  denominated  a  woman’s  property.” 

Vishnir  likewise  specifies  more  [than  those  six}:  "  What 
Olliers  speoned.  has  been  given  to  a  woman  by  her  father,  her  mother, 
her  son,  or  her  brother;  what  has  been  received  by 
her  before  the  nuptial  fire,  [Adhyagnynpagat*],  what  has  been  present¬ 
ed  to  her  on  her  husband’s  espousal  of  another  wife  [adhivedanika|, 
what  lias  been  given  to  hereby  kindred,  as  well  as  her  perquisite  [Qulkaj, 
ami  a. gift  subsequent  [An  vtfdheyika], are  a  woman’s  separate  property/'’ 

S.  In  explanation  of  property  given  before  the  nuptial  fire 
[  AdhvagiuJ  and  the  other  kinds,  KAtyayana4  says : 
“  W  hat  is  given  to  women  at  the  time  of  their  marri¬ 
age,  near  the  nuptial  fire,  is  celebrated  by  the  wise  as 
woman's  property  bestowed  before  the  nuptial  fire 
[Adhyagmka;.  “  That  again,  which  a  ’  woman  re¬ 
ceives  whilst  she  is  conducted  from  her  father’s  house 
|  to  her  husband  s  dwelling)  is  instanced  as  the  pro¬ 
perty  of  a  woman,  under  the  name  of  gift  presented  in 
the  bridal  procession  [Adhyavahanika] .”  What  has 
been  given  to  her  through  affection  by  her  mother-in- 
law,  or  by  her  father-in-law ;.  or  has  been  offered  to 
lier  as  a  token  of  respect,  is  denominated  an  affection¬ 
ate  present  [Pritidatta].”5  "  What,  has  been  received 
by  a  woman  at-  time  subsequent  to  her  marriage,  from 


1-Chapter  ni.li,  191.  Mil.  300-365.  Jfm.  Va.  70.  Digest  3d,  557. 

2-Mit.  364.  Jim.  Ya.  j'i.  Digest,  3d,  558. 

.(«)  Sec  afonbiou  note  is..  Mori.  Dig.  596.  She  may  sue  her  husband  for  ii.—Ed. 

3— Jim.  Ya.  G8.  Digest  3d,  562.  where  for  ‘son’,  is  read  ‘  friend.’ 

4— 3Iit.  330.  Jim.  V&.  70.  Digest  3d,  558.  Reports  1st  61. 

6—  Mit.' 306.  note.' 


f  t!  snftntfin- 


i-tn,  gift  su 
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the  family  of  her  husband,  is  called  a  gift  subsequent  [  AnvSdlieyikn], 
and  that  which  has  been  similarly  received  from  her  ov.ii 

family*1^® :  Whatever  is  received  by  a  woman  as  the  value  of  house¬ 
hold- utensils,  of  beasts  of  burden,  of  milch  cattle,  or  ornaments  of  dross, 
or  for  Works,  is  called  her  perquisite  {(Julka].”  The  meaning  is,  when 
the  bride  does  not  [as  usual  |  obtain  household  uten- 
Cfcfl.  sil$  and  the  rest,  then,  whatever  is  given  to  her  at  .tlie 

for  super- .  time  of  her  marriage  as  the  price  of  them,  is  termed 
,  state.  her  perquisite.  What  she  receives  on  her  supersession 

[adhivedanika]  is  explained  by  •YSjSavalkya  ■*  “To 
a  woman,  whose  husband  marries  a  second  wife,  let  him  give  an  equal 
sum  [as  a  compensation]  for  the  supersession,  provided  no  separate  pro¬ 
perty  have  been  bestowed  on  her  :  but  if  any  have  been  assigned,  let 
him  allot  half.”  Half,  here  means  only  so  much  as  will  [when  added 
to  her  own  property,  make  it]  equal  to  the  [prescribed]  amount  of 
supersession. 


i.  Devala  :  “  That  which  a  husband  lias  promised 
Promise  of  dower  for  separate  property  [stridhana]  must  he  made 
is  a  debt.  .•  good  by' his  sons,  even  as  a  debt.”  Promise, <L  to  his 
wife  [striyai]. 


5,.  On  the  subject  of  giving  property  to  women,  Jiatytiyana  further 
declares  :  “  Separate  property,  excepting  immoveables, 
X  at  ore  and  is  to  be  given  to  women  by  their  father,  mother,  lms- 
,°IO’IBi  <»et>a'T  band,  brother,  and  kindred,  according  to  their  mean.-,, 
property. °e'mra  —  as  far  as  two  thousand.”  The  wealth  to  be  given  ex¬ 
cludes  immoveable  property,  and  must  not  exceed  two 
thousand  panas,  according  to  Madana.  So  Vyasa  :4  "  A  present, 
amounting  to  two  thousand  [panas]  “  at  the  most,  may  be  given  to  a 
woman,  out  of  the  wealth.”  And  this  sum,  of  two  thousand  [paijasj 
at  the  outside,  is  to  be  given  every  year,  so  that  in  a  period  of  fnany 
years,  more  would- by  this  [means  be  given].  If  they  are  able,  'even 
immoveable* property  may  be  given,  according  to  the  same,  [Madana  ] 


6.  But,  in  property  given  to  a  woman  with  a  view  of  cheating  the 
heirs  out  of  it,  as  well  as  ornaments  or  the  like,  given 
Property  frau-  to  her  merely  for  the  purpose  of  wearimr,  a  woman 
dttleutly  airen  or  hHS  n0  ownership  [or  property]  ;  for  thus  says  KStya- 
use'oot  iadudetT  yana:  “  But  whatever  has  been  given  to  women  will i 
a  fraudulent  design,  as  well  as  entrusted  to  them  for 
use,  by  their  father,  brother,  or  their  husband,  is  declared  not  to  he 
women’s  property,  [Stridhana].” 

1— Mit.  367.  Jim.  v».  69.  and 
Ratuikara,  “  Srakulat  tatha.” 

9— Digest.  3d,  563.  .ttm.  Va.99.  a: 


Tbe  Mayukha  fob 


4 — See  Cbap.  22nd,  for  the  value  of  the  pins.  Of  the  rarious  readings  of  (liis 
text  noticed  is  Jim.  Vk.  72.,  our  antbor  adopts;  “  Dvisikurafi  psuo  itarnii.’’ 

53rd,  83.  . 


7.  In  what  they  li»  vc  earned  by  the  arts,  or  obtained  from  friend* 

01  those  distinct  trom  parents  or  the  rest,  women  have 
I'oMicee  have  no  property ;  for  tuus  says  the  seine  anther:*  "The 
vo-.h.li.  ^i,i(i-  wnalth.  wind!  is  earned  )>y  mechanical  art*7  or  which 
■u(--'"or"i  'n"v  is  received  through  affection  from  any  other  [but  the 
lint  the  li-.t  viv  kindred J.  ns  always  suoieet  to  her  husband's  dominion, 
kind*.  fhe  rest  is  pronounced  to  be  the  woman’s  property.” 

However,  though  a  text-  savs  :  ■'  A  wife,  a  *on,  and  a 
ClilIT.  slave,  are  |m  arerierall  tucapable  of  property  [Nirdha- 

naj : -the  wealtli  winch  they  may  earn,  is  [regularly] 
acquired  for  the  man  to  whom  they  belong  :  ’  it  also  relates  [only]  to 
wealth  earned  by  mechanical  arts  and  the.  like.  It  is  moreover  agree¬ 
able  to  reason,  to  refer  this  also  to  their  not.  having  absolute  dominion 
in  wealth  received  on  their  supersession  [Adlnvedanika]  and  the  rest. 

8.  Again,  though  Manu  says  ”  A  woman  should  never  make  ex¬ 

penditure  from  the.  goods  of  her  kindred  [which  are] 
!•'  so-ws  kinds,  common  to  [her  and]  many ;  or  even  from  the  pro¬ 
perty  of  her  lord  without  ins  assent.  <  hV/  i  tiditxire, 
is  disbursement.!  vet.  m  some  kinds  of  wealth,  they 
are  declared  to  possess  sole  property,  by  lvatvavana  :*  ••  .1  hat  which  is 
received  ov  -a  married  woman,  or  with  a  maiden,  m  the  house  of  her 
husband,  or  of  her  father,  from  her  brother  or  from  her  parents,  is 
termed  tr.e  gift  of  aiiectionate  kindred  [baudSyakam].  lhe  indepen¬ 
dence  oi  women,  who  have  received  such  gifts,  is  recognised  in  regal'd 
to  that  property,  for  it  was  given  by  their  kindred  to  soothe  them,  and 
for  their  maintenance.  The  power  of  women  over  the  gifts  of  their 
affectionate  kindred  is  ever  celebrated,  both  m  respect  of  donation  and 
m  sale,  according  to  their  pleasure,  even  m  the  case  of  immoveables.” 


moveable  properly 
given  bv  the  Jins* 

CUV. 


10.  The  i 
Hub  i  .<  ul 


9.  But  over  immoveable  property  given  them  by 
their  nushands.  they  do  not  possess  full  power,  from 
this  text  of  Is  i;  rada : ”  «•  What  has  been  given  by 
an  affectionate  husband  to  bis  wife,  she  may  consume 
as  she  pleases,  when  ho  is  dead,  or  may  give  it  away, 
excepting  immoveable  property,  (a) 
on-exKtence  of  absolute  power,  in  husbands  and  the  rest, 
over  womens  property,  is  declared  bv  the  same 
author:”  "  .Neither  the  husband,  nor  the  son,  nor  the 
father  nor  the  brothers,  can  assume  the  power  over  a 
woman  s  property ,  to  take  it  oi  bestow  it :  If  any  of 
these  persons  bv  force,  consume  the  woman  s  property, 
he  shall  be  compelled  to  make  it  good  with  interest, 


1—  ,!i-v  Vri  7_s  Digest  3rd,  566.  -I — Of  Mauu.  Chap.  8-410.  Cole-  oil  oblig. 

p.  23k.  Diireit  2ml.  190-249. 

3— Chap.  9'h,  190.  4— Mil-  360.  Cole,  on  Oblig.  p.  26  28.  Jim.  Va.  76.  Hipest 

3nl,  573,  Reports  1st,  64.  Of  the  readings  noticed,  our  author  reads  ‘bliratuh’  and 
'Kanyaya  sardhani  in  the  last  following  the  Mitkksliara,  in  the  first,  the  other  school. 
Set  Section  Till,  para.  13. 

5 —  Cole.  Oil  Oblig.  28-233,  Digest  3rd,  575.  Jim.  Va.  p.  76.  Mit.  p.  254.,  where  it 
is  attributed  to  Vishnu. 

6- dim.  Va.  77-  Digest  3rd,  574.,  where  it  is  attributed  to  Katyajana. 

la.)  ft.,  d.  fiVtomiOv.  AW.,7  Piiiai,  1  Mad.  11.  0.  Rep.  85..  88,  W.-®#. 
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and  shall  also  incur  a  fine.  If  such  person,  having  obtained  her  con¬ 
sent,  use  the  property  amicably,  he  shall  be  required  to  pay  the  princi¬ 
pal  whenabe  becomes  rich."  Manu  “Such  kinsmen,  as  [by  any  pre¬ 
tence]  appropriate  the  fortunes  of  women  during  their  lives,  a  just 
king  most  punish  with  the  severity  due  to  thieves:”3  “Such  orna¬ 
mental  apparel,  as  women  wear  during  the  life  of  their  husbands,  the 
heirs  of  the  husband  shall  not  divide  among  themselves  :  they  who  do 
so,  are  degraded  from  their  tribe.”  Wear,  meaning,  tilings  worn  by  them, 
which  have  been  given  to  them  for  the  purpose  by  their  husbands  or  the 
othera  Devala  :3  “  Her  maintenance,  ornaments,  perquisite,  and  gain,  are 
the  separate  property  of  a  woman;  she  herself  exclusively  enjoys  it,  and 
her  husband  has  no  right  to  it  unless  in  distress  “  If 
he  let  it  go  on  a  false  consideration,  or  consume  it,  he 
must  repay  the  value  to  the  woman  with  interest;  but 
he  may  use  the  property  of  his  wife,  to  relieve  a  dis¬ 
tressed  son.”  Maintenance,  wealth  given  her  by  her 
father,  or  the  others,  for  the  purpose  of  subsistence. 
Gain,  interest  [or  profit].  To  Let  go,  get.  rid  of,  and 
give  away,  have  all  the  same  meaning  in  this  place. 
The  word  son  is  here  used  in  its  general  sense,  for  [any 
member  of  |  the  family.  YSjfiavalkya5  "A  husband 
is  not  liable  to  make  good  the  property  of  his  wife, 
taken  by  him  in  a  famine,  or  for  the  performance  of 
some  religious  duty,  or  during  illness,  or  while  under  restraint.”  Here, 
by  using  the  word  husband  alone,  it  is  virtually  declared,  that  woman’s 
private  property  must  not  be  taken  by  any  other  but  him,  even  when 
distressed  by  a  famine  or  other  calamity.  Religious  duties,  such  as  are 
indispensable.  Under  restraint,  in  prison. 


Though  a 
fond  [but 
else]  may  tjf 


impelled  t 


11.  In  some  cases  a  husband,  though  unwilling,  may  be  forced  to 
restore  it ;  for,  says  Devala:0  “  But  if  the  husband  have 
A  husband  in  a  second  wife,  and  do  not  show  honour  to  his  first  wife, 
some  cav-s  may  he  shall  be  compelled  by  force  to  restore  her  property, 
restorTit  edj  though  amicably  lent  to  him.  If  suitable  food,  raiment, 
and  dwelling,  be  withheld  from  the  woman,  she  may 
exact  her  own  [property,]  and  take  a  share'  [of  the  estate]  with  the 
co-heirs.”  That  is,  at  their  hands. 


1— Chapter  Sth,  29. 


2  —  Chapter  9th,  200.  Hit.  375-273.  Digest  3d,  571.  Reports  2nd,  407. 


4— Digest  3d,  577, 


5—  Cole.  Mit.  374.  Jim.  Va.  77.  Cole,  on  Oblig.  233.  Digest  3d,  57b. 

1st,  371. 

6—  Jim.  Va,  77-  Digest  3d,  5S1,  but  by  both  it  is  attributed  to  K; 
joined  to  the  foregoing  tests  of  that  author. 


q.  v.  Reports 


12.  Tins  however,  relates  to  a-  virtuous  wife,  for  a>  wicked  One 

should  receive  no  portion  ;  anil  accordingly,  the  .SMoe 
A  wicked  wi'c  author  savs  : 1  Beta  Mile,  who  does  malisious  acts 
gets  no  separate  7njVlrious  to  lier  husbnnd,  who  acts  improperly,  who 
holf''”’'  01  ''0  destroys  Ins  effects,  or  who  takes  delight  in  being 
faithless  to  his  lied,  is  held  unworthy  of  separate  pro¬ 
perty.”  And  attain  ■’Wealth  was  conferred  for  the  purpose  of  defray¬ 
ing  sacrifices  :  therefore  distribute  wealth  among  honest  persons,  not 
among  women,  ignorant  men,  or  such  as  neglect  their  duties.” 

13.  The  right  of  succession  after  a  woman  s  decease,  that  [part  of 

her]  private  property  which  is  entitled  a  gift  suhse- 
Tlic  successors  quent,  [Auviidheyaf'6^] is  thus  settled  by  Mami:3,“Wbat 
to  a  "  Oimm’s  1|10  spe  ,-eCeivcd  after  marriage  [AnvSdheyaj  '  from  the 
children' 10  ^  fanu^.V  of  her  husband,  and  what  her  lord  may  have 

given  her  through  affection  [pntena]  shall  lie  inherited, 
CLYI.  even  if  she  die  in  his  life-time,  bv  her  children  [Praj£|.” 

The  term  children  is  thus  explained  by  the  same 
author  :*  “  On  the  death  of  the  mother,  let  all  the  uterine  brothers, 

and  the  uterine  sisters,  equally'  divide  the  maternal  estate.” 

11.  When,  from  11011-existence  of  daughters  and  the  rest,  the 
right  of  inheritance,  devolves  even  to  the  sons,  fr  om  their 
Argument  against  connexion,  then  it.  becomes  reciprocal.  When  this 
the  reciprocal  ng],t  is  taken  up  by  unmarried  daughters,  then  [the 
sons  S’aiid  the  sou  s  succession  arising  from]  that  connexion,  is  at  end: 
daughters.  but,  according  to  the  Mitakshara,5  ‘  it  is  not  declared 
that  the  succession  pertains  [equally  or]  reciprocally 
to  the  brothers  and  unmarried  sisters/  yet,  it  has  been  said  by  others  : 
‘  It  is  declared,  that  there  is  no  original  connexion  of  sons  and  daughters, 
in  property  received  by  their  mother  after  marriage  [Anvadheya], 
or  given  by  her  husband  through  affection  |  Pritidatta.] 

To.  The  distinctions  -  in  succession  among  daughters,  are  pointed 
out  by  Manu:*  “  A  woman’s  property  goes  to  her  chil- 
Amoag  flanrii-  dren,  and  the  daughter  is  a  sharer  with  them,  pro- 
tert,  the  unmarried  vided  she  be  not  given  away  ;  but  if  married,  she  re- 
are  first,  sharing  cefves  a  mere  token  of  respect.”  Is  a  sha  rer,  shares 
vuta  sons.  equally  with  the  sons.  Not  yiven  away,  unmarried. 

It  means,  that  if  there  be  one  [unmarried],  then  the 


1 — Digest  3d,  565.  Ante  sec.  St.li.  para.  8th,  but  the  reading  there  is  son 
different. 


(4)  from  aim  ‘after'  and  d-lheye  Ho  be  received.’— Etf. 

2-ilit..  329.  Digest  3d,  568. 

Chap.  9th,  195.  4-Chap.  9ih,  192.  Mit.  370.  Jim.  Va.  78.  Digest  3d, 
5 — Page  371.  not  quite  in  the  words  of  our  author. 

3— It  is  not  a  text  of  Manu,  but  of  Bihaspati,  quoted  by  Kulluka  iu  liis  glosa 
i  text  of  Manu,  and  likewise  in  Jim.  Va.  78-  and  Digest  3d,  588.  Of  tie  re 
A’  f™  iTh ll0!  l'ist  of  “  lwbbate  mans  matrakam,”  and  himself,  in  pi 
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married  (daughter]  receives  a  mere  token  of  respect,  that  is,  only  some¬ 
thing  very  small.  If  there  be  no  unmarried  daughter, 
M  t*ie  sliare  of  the  married  daughter  is  equal  to  that  of 

01  starBW^th  brothers,  according  to  the  text  of  K Sty Ay ana  :l 
sons.  SB*^*  W1’  “Married  sisters  shall  share  with  [brothers"  or]  kins- 


1.6.  Some  trifle  also  must  be  given  to  the  daughters  of  those 
TU*  daughter’s  daughters,  according  to  the  text  of  Manu  ~  “  Even 
daughters  grt  to  the  daughters  of  those  daughters  something  should 

something.  be  given,  as  may  be  fit,  from  the  assets  of  their  mater- 

CLVII.  nal  grandmother,  on  the  score  of  natural  affection.” 


[7.  But  all  acquired  by  marriage  [Yautaka]  goes  to  the  unmar¬ 
ried  daughter  alone,  not  to  the  son.  So  a  prior  text 
of  the  same  :3  “  Property  given  to  the  mother  on  her 

marriage  [Yautaka]  is  inherited  by  her  [unmarried] 
daughter.”  Property  given  on  her  marriage,  what- 
takes.  ever  is  received  by  her  at  the  time  of  marriage  or 

other  [ceremony]  whilst  seated  together  with  her  hus¬ 
band  ;  for,  according  to  Madana :  ‘  The  word  Yautaka,  is,  in  the 

Nighantu,  derived  from  their  being  then  joined  together  [Yuta].’ 


qli'iredTfln 

age,  the  daughter 


18.  In  respect  to  woman’s  property,  before  enumerated  in  the 
All  the  proper-  ^xts  .°^  sages,  distinct  from  that  acquired 

tv,  except  two  subsequent  to  marriage  [Anvadheya]  or  through 
kinds,  goes'  to  their  husbaniTs  affection  [Pritidatta],  these  distinc- 
dauyhters,tti\m«r.  tions  are  declared  by  Gautama  d  “  A  woman’s  pro- 
l-ieri  or  unprovid-  perty  goes  to  her  daughters,  .unmarried  or  unprovid- 
e  ‘  ed.”  Unprovided,  such  as  are  destitute  of  wealth. 


19.  The  daughter  of  a  Brahmani  wife,  however,  shall  take  the 
wealth  of  her  step  mother  ;  thus  .Manu  :5  “  The  wealth 
A  distinction  of  a  woman,  which  has  been  in  any  manner  given  to 
when  wives  of  dff-  her  by  her  father,  let  the  Brahmani  damsel  take ;  or 
eren  c  ass  exis  .  je(,  jj  belong  to  her  offspring.”  By  giving  the  particle 
or  the  sense  of  ‘  and,’  we  have  it,  '  and  shall  be  shared  by  [her  issue].’ 
Some  say,  that  the  word  Brahmani  is  used  to  denote  any  girl  of  equal 
or  superior  caste,  but  the  proof  of  this  must  be  well  examined. 

20.  If  there  be  no  daughters,  then  the  issue  of 
In  default  of  those  daughters  succeeds,  according  to  the.  text  of 
daughters,  their  JJSrada  :s  “  Let  daughters  divide  their  mother’s 
issue  succeeds.  „  weajy, .  or  on  failure  of  daughters,  their  male  issue 
[tad  anvaya.  ’] 


1 -Digest  3d, 
3— Chap.  Stli,  13 


S-Mit.  370  ai 
issue,”  in  the  hitter 


»d: 


,  Jim.  V,i.  82, 
5-Chap.  0th, 


and  noti 
138.  Mi' 


,!i,  193.  Mil.  270.  Digest 
4 — Aide,  Sec.  8th,  pa 
372.  i !m.  Ya.  S3, 
ic  former,  il  is  translate 
lior  prefers  tile,  funner  ;  si 
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21.  A  distribution  among  daughters  by  different  mothers,  as  well 
Db1.ribnl.inn  *  he  .different  daughter's  sons  to  be  just, 

monn  daughters,  must  be  apportioned  alter  the  example  of.that  pre- 
and  among’  their  scribed  for  the  sons  of  different  fathers,  where  tile  par¬ 
sons,  is  accord-  tition  is  according  to  their  father’s  share*  [not  to  the 
ing  10  mothers.  number  of  the  sons  of  each  father.]1 


22.  How 

The  issue  of 
f.he  daughters, 
succeeds  on  their 


CLVUI. 

Sons. take  the 
property,  if  the 


>ver,  Yfijnavalkya  says  ■?  “  The  daughters  share  the  resi- 
sidue  oi  then  mother’s  property,  after  payment  of  her 
debts,  and  the  issue  succeeds  in  their  default.”  And 
here  again,  some  say,  the  Word  issue  [anvaya,]  has 
reference  to  the  offspring  of  the  daughters ;  whilst 
others  hold,  that  if  she  leave  no  daughter,  even  her 
sons  may  take  it,  since  the  word  tad8  in  the  text  of 
Narada  above,  distinctly  points  out  the  mother  alone  ; 
and  this  [first]  doctrine  agrees  with  custom.  The  re¬ 
sidue  after  •payment  of  her  debts;  on  this  subject 
those  acquainted  with  the  ancient  law  have  declared, 
that  the  sons  alone  must  take  the  property,  [if  only] 
equal  to,  or  less  than,  the  amount  of  debt. 


On  failure  .  of  23.  If  daughters  or  the  rest  do  not  exist,  the  sons, 
daughters  mid  grandsons,  and  the  rest  must  take  it,  for  thus  it  is 

tlieir  issue,  sons,  declared  by  KStySyana  “  But  on  failure  of  daugh- 

aud  their  issue.  ters,  the  inheritance  belongs  to’ the  son.” 

24.  This  right,  of  inheritance,  of  daughters  and  the  rest,  in  the  mo¬ 
ther’s  property,  exists  only  in  wealth  given  before  the 
The  right  of  nuptial  fire  [adhyagni,]  ami  in  the  bridal  procession, 

Iheiv^ifn  utlrS'oU^  [adhyftvAhanika,]  and  the  other  [kinds]  above  re¬ 

fined  To  "the0 six  corded  in  the  texts  [paras.  1 — i2 — 3,]  specifying  wo- 
kinds  of  properly,  man’s  property  ;  for,  if  relating  to  all  wealth  in  which 
their  mother  has  any  property,  it  would  go  to  set 
aside  those  texts  [limiting  it  to  six.] 


25.  From  this  we  must  understand,  that  the  often  repeated  term 
‘  woman’s  property,’  which  Bfhaspati,  Gautama,  and 
The  term  ‘no-  the  rest,,  have  adopted;  for  example:  “A  woman's 
mans  prepen,’  property  goes  to  her  children:1’  [para.  15,]  “  A  wo- 
pu'cediiiK  ll-xt- man’s  property  goes  to  her  daughters,”  [para.  18,]  and 
'  ’  the  like,  relates  even  to  the  texts  above  delivered.  As 
many  again  as,  even  without  actually  keeping  the  phrase,  ‘  woman’s  pro¬ 
perty,’  have  parallel  expressions,  such  as,  ‘  divide  the  maternal  estate,’ 
[Mann,  para.  13,]  or  the  like,  all  those  in  like  manner  have  reference  to 
the  same  texts,  by  a  combination  of  objects  having  the  same  origin. 


f — See  Section  41b,  para.  20.  2 — Mil.  2()fi-7-36S.  Jim.  Ya.  S3, 

il-  Our  compilers  read  tadi,  following  the  modem  Benares  copy,  but  it  is  evidently 
wrong,  the  whole  argument  running  on  the  word  tad  as  a  pronoun, 

4-Jim,  Vi.  S3,  Digest  3d,  594. 


vtavaha'ra  mayu'i 


•  •  vyavaha'ra  mayu'icha.  CHAP.  IV?  SECT.  x.  I0j> 

26.  However,  the  text  of  Yfjuavalkya  :>  "  Let  sons  divide  equally 
both  the  effects  and' the  debts,  after  [the  demise  of] 
Wom»»*i' their  two  parents  relates,  to  [what  is]  acquired  by 
lion*  to  Ike***^  t^e-  ®ct  of  partition  and  the  like,  with  the  exception 
rsTriehtof  soST*  ’  °f  that  declared  in  the’  above  texts  [as  woman’s ‘pro-’ 
perty.]  From  this  it  is  clear  that,- if  there  be  daugh- 
CLIX.  .  ters,  the  sons  or  other  heirs  even  succeed  to  the 

.  mother’s  estate,  distinct  from  that  part  before  described 
[as  woman’s  property.]  . 


27.  Again,  if  there  be  no  offspring  of  either  sex,  the  further  [succes- 
Ou  default  of  aion]  is  declared  by  Yajnavalkya,2  referring  Vo  the 
offspring,  the  kins-  abovemen  tioned  woman’s  property:  “Her  kinsmen 
men  succeed.  [Bdndhavk]  take  it,  if  she  die  without  issue.” 


28.  The  same  author  expounds  the  succession  of  kindred  [Easi- 

dhava]  to  be  according  to  the  different  kinds  of  marri- 
Their  right  de-  age  :3  “  The  property  of  a  childless  woman  married  in 
pends  on  the jpsr-  the  form  denominated  BrShma,  or  in  any  o'f  the  other 
w™chr|lie°w6man  f°ur  [unblamed  modes  of  marriage,  ]  goes  to  her  hue- 
was  married.  band  :  but  if  she  leave  progeny,  it  will  go  to  her 
daughter;- ;  and  in  other  forms  of  marriage  [as  the 
Asura,  &c.]  it  goes  to  her  father,  and  mother,  on  failure  of  her  own 
issue.”]  [In  the  one  case,]  if  there  be  no  husband,  then,  the  nearest  to 
her  in  his  [tat]  own  family  takes  it ;  and  [in  the  other  case],  if  her 
father  do  not  exist,  the  nearest  to  her  in  [her]  father’s  family  succeeds, 
[for  the  law  that :]  “  To  the  nearest  sapinda,  the  inheritance  ne?:t  be¬ 
longs,”  as  declared  by  Maim4  denotes,-  that  the  right  of  inheriting  her 
wealth,  is  derived  even  from  nearness  of  kin  to  the  deceased  [female] 
under. discussion — and,  though  the  MitaksharS*  holds,  'that  on  failuie 
of  the  husband,  it  goes  to  his  [fat]  nearest  kinsmen  [sapinda]  allied  be 
funeral  oblations:’  and,  'on  failure  of  the  father,  then  to  his  [tut] 
nearest  sapindas  yet,  from  the  context  it  may  be  demonstrated. 
her  nearest  rel&tions  are  his  nearest  relations  ;  and  [the  prenoun  .Vt 
being  used  in  the  common  gender,]  it  allows  of  our  expounding  the 
passage  ‘  those  nearest  to  him,  through  her,  in  his  own  family  tor  the 
expressions  are  of  similar  import. 

29.  In  the  Brahma  or  in  any  of  the  other  four,  relates  to  the  Br£h-  • 
Tiie  effect  of  manical  class,  on  account  of  these  [rites]  being  the  only 

these. rites  is  d if-  ones  lawful  in. respect  to  them.  But  as  the  Gfindharva 
ferent  in  tile  dif-  rite  is  also  lawful  to  the  Kshatriya  class  and  the  rc-si. 
ferent  classes,  so  also,  the  wealth  of  her  who  has  been  married 


]— Mit.  263. Jim.  Va  55.  Tue  Isst  hemistich  of  (hi;-  it 
22  See  si’Clion  4th,  para.  17. 

2- Mit,  367.  Jim.  Va.  01.  Digi-si  3ni,  013. 

3—  Mil.  368.  Jim.  Vi  86  1)  „  3  t  J(  1  or 


4-Chsp.  9tb,  187.  M 


Ante  ftclion  Sih.pau.  10. 


Jim.  Va. 
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cording  to  that,  form  devolves  to  her  husband  alone, 
And  so  Mann  :>  “It  is  ordained,  that  the  property  of 
a  wuiiiim,  married  by  the  ceremonies  called  BrShma, 
Daiva,  A'rslin,  Oamlharva,  or  PrSiStpa-tva,  shall  so  to  her  husband,  if, 
she  die  without  issue.  ’  "  But  her  wealth,  given  on  the  marriage  called 
A'snra.  or  on  either  ol  the  two  otliersTpaipaehu  and  RSkshasa]  is 
darned,  oil  her  death  without  issue,  to  lx.  ’  ' 

mother  and  her  lather. 


CLX. 


5  become  the  property  of  her 


30.  On  failure  of  the  husband  of  a  deceased  woman,  if  married 
according  to  the  Brahma  or  other  [four)  forms  ;  or  of 
llcu-s  or  a  io.  her  parents,  if  married  according  to  the  Asuraor  other 
two  forms,  the  heirs  to  the  woman’s  property,  as  ex- 
nn-uri’defired  pounded  above,  are  thus  pointed  out  by  Brhaspati  A 
■  The  mother  s  sister  ;  the  maternal  unole’s  wife  ;  the 
paternal  uncles  wife;  the  lathcr’s-sister  :  the  motlier-in-law,  and  the 
wife  of.  mi  elder  brother,  are  pronounced  similar  to  mothers.  If  they 
leave  no  soil  born  m  lawful  wedlock,  nor  daughter’s  son,  nor  his  son, 
then  the  sister  s  son  and  the  rest  shall  take  their  property."  Here  must 
be  understood,  'on  failure  both  of  the  daughter,  and  also  of  her 
daughter,  because  only  on  failure  of  them  does  the  right  ot  inheritance 
pertain  to  the  son  born  in  wedlock,  or  to  the  daughter’s  son. 


The  sc 


rofpl, 


,  .  ,  ’  given  by.  the  kindred 

[Bandhu]  at  an  Asura  marriage  or  the  like.  Katydyana 
says:’  “That  which  has  been  given  to  her  by*- her 
kindred,  goes,  on  failure  ol  kindred,  to  her  son.” 

32.  But  on  the.  subject  ol  the  perquisite,  Gauta¬ 
ma  holds  :4  "  The  sister  s  perquisite  belongs  to  the 
uterine  brothers  ;  after  [the  death  of]  the  mother. 

3,1  But  what  Canklia  s.'i  vs:  ”  '•  The  lover  [may  take  back]  his 
nuptial  present  [on  the  death  ol  his  betrothed  nus- 
fjilis  lo  he  res-  tress],  must  lie  understood  ot  one.  dying  previous  to 
loud loll.c  .,i.ue-  the  celebration  of  the  marriage.  Here  it,  is  further 
i’1001'  .  remarked  by  "Yiyfiavalkya  : b  “If  she  die.  [after  troth 

rvvj  plighted],  let  the  bridegroom  fake  back  the  gifts  which 

n  hen  the  ln-ide  lie  had  presented  :  paving  however,  the  charges  on 
.ins  before  mar-  both  sides.”  The  meaning  is.  that  the  husband  may 
’  •-«<** W'S  take  back,  if  his  bride  lie  Head,  what,  remains  ol  the 

perquisite  previously  given,  alter  calculating  the  ex¬ 
pellees.  incurred  by  himself  and  by  her  lather. 


1 —  (.uapi.er  Sill,  100-7.  tun.  la.  S7.  Digest  .ini,  607-S. 

2—  Jim.  Vi.  96.  Digest  3-017.  In  die  translation  of  Jbn.  Y4.  tbe  maternal  uncle  is 
i.  for  his  wife,  ami  the  paternal  uncle’s  wife  is  not  noticed.  The  present  version  will 
found  in  Hie  Digest.  3ii,  618,  except  that  Us  son  is  there  explained,  the  sen’s  son. 

3—  dim.  Yu.  96.  Digest  3d,  591-615.  In  both,  it  is  'husband'  instead  of  son. 


34.  On  some  points  Bauddhiyana  records  a  distinction  "The 
•  wealth  of  a  deceased  damsel,  let  the  uterine  brothers 
Presents themselves  take.  On  failure  of  them,  it  shall  belong 
bdcmgto  thebro-  to.the  mother;  or  if  she  be  dead,  to  the  father.”  Those 
tilers  of  a  deceas-'  billed  in  the  ancient  law  have  declared,  that  this  re¬ 
ed  damsel.  lates  to  ornaments  or  the  like,  presented  by  the  mater¬ 

nal  grandfather  and  the  rest,  at  the  time  of  betrothal, 
to  a  girl  [who  afterwards]  dies  before  completion  of  the  marriage. 
Here  ends  the  subject  of  woman’s  property. 


!•  Yajiiavalkya  says  ?  “  An  impotent  person,  an  outcast  and 

his  issue  ;  one  lame,  a  madman,  an  idiot,  a  blind  man, 
Persons  exrlud-  and  a  person  afflicted  with  an  incurable  disease,  as  well 
ance-  muit  "be  as  otlle.rs  [similarly  disqualified],  must  be  maintained, 
maintained,  excluding  -them,  however,  from  participation.”  Bis 

issue,  means  the  offspring  of  an  outcast. 

but  may  recover  2.  If,- after  division,  virility  or  the  other  [absent 

their  rights.  qualification]  be  regained,  by  medicine  or  other  means, 

the  person  will  then  receive  his’  share,  like  as  a  son 
born  after  partition  [does].1 2 3 


3.  Manu  says  :4  "  Impotent  persons  and  outcasts  ;  persons  born 
,  blind  or  deaf ;  madmen,  idiots/al  the  dumb,  and  such  as 

Disinherited  per-  paTe  iost  a  sense  ror  nirindriya],'  are  excluded 

sons  enu  ■  fj.om  a  share  of  the  heritage.”  Have  lost  a  sense,  de¬ 
prived  of  the  nose  [or  smell,]  or  the  like.  Narada  also  declares  :5  "  An 
enemy  to  his  father,  an  outcast,  an  impotent  person,  and  one 
formally  expelled  (Apayatrita),  take  no  shares  of  the  inheritance,  even 
*  though  they  be  legitimate :  much  dess  if  they  be  sons 
CLXII.  of  the  wife  by  an  appointed  kinsman.”5  “  One  afflict¬ 

ed  with  an  obstinate  or  an  agonizing  disease,  an. idiot ; 
one  insane,  blind,  or  lame,  must  he  maintained  by  the  family,  but 
their  sons  take  the  shares  [of  their  parents.”] 


1—  Mb.  374.  Jim.  Vd.  90.  Discs!  3d,  612.  . 

2— Mit.  360.  Jfrn.Va.  103.  Digest  3d,  323.  Reports  1st,  412. 

3—  Ante  Sec.  4th,  para  35:  i — Chap.  91  h,  201.  Ai.it-.  361 .  Tim  lerm 

Nirindriya  is  explained,  in  Jim.  \a.  103  note  7.  Reports  1st,  7S. 

5— Mit.  361,  Jim.  Vi.  104.  Digest  3d,  303.  Reports  1st,  76.  Our  author  adopts 
none  of  the  readings  noticed  by  Jinu  Vi.  but  takes  that  of  fanklurs  test  below-. 

6— Digest  3d,  303. 

(a)  The.  mental  incapacity  which  disfpialifies  a  Hindu  from  inheriting  on  llm 
ground  of  idiocy  isnol  necessarily  utter  menial  darkness.  A  person  of  unsound  mind 
who  has  been  so  from  biith  is  in  point  nf  law  an  idiot.  -  The..  reason  for  disqualifying 
Hindu  idiot,  is  his  unfitness  for  the.  ordinary  intercourse  of  life.  Thiii.iamjiiui .  v . 

Hamntm  Ayyaagir,  1  llad.  11.  0.  lo  p.  al  l.  Cf.  Go.  lnli.2i<  w.—L  '. 


11  v  I,  on<*.  turned  out  by  bis?  kinsmen  with  the  cere- 

i  lii  i  '  j  v.  1 1  q  ot  or  the  like,  fur  high 

fi  Mi  !  ’  s  mill'- n  true,  according  to  Ma- 

iiau::,  i  t  applies  to  one  who  goes  across Ihe 

ant  in  a  viwsd  or  the  like,  to  another  quarter  of  the 
b  I  j  1  [J  i]  C  ommuuion  is  not  permit- 
rfihman  [Uvij.t]  who  has  passed  the  eea,  in  a  ship,  even 
s  performed  penance  for  it therefore,  connexion  with 
tins  age  of  the  world,  is  reprehended.  And  no  form  is 
performing  the  ceremony  of  kicking  down  the  waterpot, 
or  lor  expulsion  for  high  treason,  (^ankha  and  Liklii- 
ta  :*  “  The  heritable  right  of  him  who  has  been'  f<5Wiial- 
ly  degraded  [Apayitrita],  and  his  competence  to  offer 
>d  and  libations  of  water,  are  extinct.” 

itha  :3  “  They  who  have  entered  into  another  order,  are 
debarred  from  shares.”  Here  are  meant  the  perpetual 
student,  the  hermit-,  and  the  ascetic.  KdtySyana* 
“  Hut  the,  son  of  a  woman  married,  in  irregular  order, 
as  well  as  lie  who  is  produced  through  a  kinsman 
[.Sagotra],  and  an  apostate  from  a  religious  order,  never 

iced]  throuah  a  kinsman,  means  one  born  of  a  woman 
marnea  to  one  of  her  own  [Sagotra]  relations.  The 
son  oi  ci  isoman  married  m  liregular  order,  means,  ac¬ 
cording  to  some,  the  Ksnetraja,  HSnina,  and  other  sons. 
>  marriage  ot  a  younger  daughter  has  been  celebrated 
at  sister  is  stnl  unmarried,  they  are  then  both  said  to  be 
•rder and  tins  is  the  proper  application  of  the  term 
I  Aki-nma,]  If  he  be  oi  the  same  class  as  his  father,  his 
qualification  for  inheriting  is  declared  by  the  same, 
author"':  "  But  the  son  ot  a  woman  married  in  irre¬ 
gular  order  may  t>e  heir,  provided  he  belong  to  the 
same  tn  be  with  ms  lather :  and  so  may  the  son  of  a 
i  to  a-  different  ’■  but  superior  j  tribe,  by  a  woman  espoused 
gradation. 

if  sous  be  begotten  bv  -a  husband  on  a  wife  sprung  from 
a  higher  class  they  snail  not  take  the  inheritance,  for 
thus  s».ys  the  same  author  :»  ••  The  son  of  a.  woman 
married  to  man  of  inferior  tribe,  is  hot  heir  to  the 
estate  Food  and  raiment  for  life  are  considered  to  be 


winch  attributes  it  to  A'pastamba. 

4— .Tim-  Vh.  104.  and  notes.  Digest  3d,  325-6. 
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8.  If  there  be  other  sons  endowed  with  good  qualities,  the  in¬ 

heritance  is  not  to  be  taken  by  a  vicious  one  ;  for  says 
does  not°hUierih  ;1  “  All  those  brothers,  who  are  addicted  to  any 

if  other  «<m»  exist!  vice,  lose  their  title  to  the  inheritance.”  Brhaspati:’- 
“  Though  born  of  a  woman  equal  in  class,  a  son  desti¬ 
tute  of  virtue  is  unworthy  of  the  paternal  wealth  ;  it  is  declared  to  be¬ 
long  to  those  kinsmen  who  offer  funeral  oblations  to  the  deceased,  and 
are  of  virtuous  conduct.”  “  A  son  redeems  his  father  from  debt  to 
superior  or  inferior  beings  ;  consequently  there  is  no  use  for  one  who 
acts  otherwise.” 

9.  But  all  those  excluded  from  participation  must  be  maintained 
Persons  eiclud  during  the  rest  of  their  lives,  by  those  who  get  the 

ed  from  inherit-  estate,  from  this  text  of  Manu 3 :  “  But  it  is  fit,  that  a 

ance,  must  be  wise  man  should  give  all  of  them  food  and  raiment, 
maintained,  as  without  stint,  to  the  best" of  his  power :  for  he  who 
long  as  thej  live.  gives  it  not,  shall  be  deemed  an  outcast.”  (Without 
stint,  signifies  '  as  long  as  they  live,’)  as  well  as  from  the  foregoing 
one  of  Yfuiiavalkya  [para.  1  :]  "Those  excluded  from  inheritance, 
must  stilt  tie  maintained.” 

10.  Those  who  have  entered  into  another  order,  and  outcasts,  as 

well  as  their  respective  sons,  are  not  to  be  maintained. 
Except  those  Thus  Vasishtha  says  :  “  They  who  have  entered  into  - 
entermg  another  another  order,  are  debarred ‘from  shares  [para.  5]:  as 
and'theirsons5  a*s0  an  impotent  man,  a  madman,  and  an  outcast;  hut 
let  the  impotent  and  madman  (receive)  a  mainte- 
CLX1V.  nance.”  Here,  the  maintenance  of  two  only  being 

mentioned,  is  meant  as  an  indication  that  the  others 
are  excluded.  Devala  :4  “  When  the  father  is  dead  [as  well  as  in  his 
life-time,]  an  impotent  man,  a  leper,  a  madman,  and  idiot;  a  blind 
man,  an  outcast,  the  offspring  of- an  outcast,  and  a  person  fraudulently 
wearing  the  token  [of  religious  mendicity,]  are  not  competent  to  share 
the  heritage  >  food  and  raiment  should  be  given  to  them,  excepting 
the  outcast.”  Wearing  the  token,  assuming  a  prohibited  mark  [lihga]. 
BauddhSyana "Let  the  co-heirs  support  with  food  and  apparel  those 
wEo  ar^fncapable  of  business,  as  well  as  the  blind,  idiots,  impotent 
persons,  those  afflicted  with  disease  and  calamity,  and  others  who  are 
incompetent  to  the  performance  of  duties,  excepting  however  the  out¬ 
cast  and  his  issue.”  Even  those  degraded  from  the  life  of  an  ascetic,  as 
well  as  their  sons,  are  neither  of  them  to  he  maintained,  according  to 
Jladana  and  others. 


1— Chap.  9tb,  214. -Jim.  Ya.  102.  Digest  3d,  200. 

3— Jfm.  Va  102,  Digest  3d,  301-2,  where  the  term  ^mlriyi  is  applied  to  the  kins¬ 
men  themselves,  aa  an  illustration  merelj. 

3— Chapter  9lh,  202.  Mil.  362.  Reports  1st,  412. 

4 — Jim.  Va.  103.  Digest  3rd.  304.  6— Jim.  Va.  104.  Digest  3rd,  310. 


II.  But  the  hlimu-k 


.1  ho  qualified  rhon  "  i  lie 


man.  [ksheiraja]  are  enutlea 
defects. 


.  oven,  a!  one  bum  these  causes  disin- 
<  1  11  a  i  coiding  to  the  text  of 

legitimate  sons,  even  of  these,  [are 
ii.j  nnnny  ;]  but  not  the  sons  born  to 
atter  ihe  commission  of  the  act  which 
datum,  nor  those  who  are  procreated 
a  lusher  class,  that  is]  in  the  inverse 
o  not  participate,  even  in  the  property 
r :  and  this  of  YSjnavalkya  :s  “  But 
■  the  otisprinij  of  the  wife  by  a  kins- 
to  allotments,  if  free  from  similar 


12.  Yftpiavalkva"  delivers  a  special  rule  concerning  the  daughtei 
and  wives  of  these  :  ••  Their  daughters  must  be  mail 
Special  rub- for  tamed  likewise,  until  they  are  provided  with- hus- 
t'01)  t"1”"  1,11,1  ^amls.  ‘'Their  childless  wives,  conducting  thern- 
•*”*’  m  selves  aright,  must  be  supported  ;  but  such  as  an 

chaste,  should  lie  expelled  :  and  so  indeed  should  those 
who  are  perverse.  ’  If  she  be  u  nchaste,  a  woman  must 
De  turned  out  of  doors,  and  without  a  niamtcnance/aj  A  perverte  wo¬ 
man  also  should  be  turned  out  ot  doors,  but  a  maintenance  must  be 
nrovided  for  her.  according  to  Madnna.  and  others. 


CLXY. 


.  CHAPTER  Y. 

NON  PAYMENT  OF  DEBTS, — [nSTA'DA'NAMfh).] 


SECTION  I. 

Of  Loans  in  General. 

1.  Biliaspati  ■*  explains,  on  this  subject,  the  rules  fot  regulating  a 
creditor’s  conduct,  or  transactions  :  “  A  prudent  lender 
Loans.  should  always  deliver  the  thing  lent,  on  receiving  a 

pledge  [Bandiiaka]  of  adequate  value,  eithS'  to  be 
CLXYI.  used  by  him,  or  merely  kept  in  liis  hands  ;  or  with  a 

sufficient  surety  iXagnaka],  and  either  with  a  written  agreement,  or 
before  credible  witnesses.”  A  pledge,  such  as  this,  when  the  pawnee 


2— }, lit.  363.  Jim.  Va.  107. 
to  paras.  1-2,  but  omitted. 

3—  Kit.  308.  Jim.  Ya.  107 


1— Digest,  3rd,  316. 

Digest  3rd,  322.  Reports  2nd,  669,  properly  apply- 

Digest  3rd,  342.  Reports,  1st,  412. 

— 2S0:  Care  Ko.  2  of  1823.  1  Mad.  Sei.  Dee.  366. 

369  of  1SG2,  1  Had.  H.C.  ltep.— M. 

ibt’  and  dddmm  ‘  taking’)  means  ‘  Recovery  of  debts 

s  Elements  1st,  276-306.  Dhaiuka,  IJitamarriika— a 
Udhamarnik,— the  borrower,  obligee,  debtor. 


VYA  VJ 
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promises,  <  As  long  as  I  fail  to  olear  off  thy  debt,  so  long,  will  I  not  alien¬ 
ate,  either  in  gift,  sale,  mortgage  or  other  mode,  this  house,  field,  or 
other  [pledge/]  Surety,  one  standing  in  the  debtor’s  room.  The  same 
author' says:1  "That  loan  [ina]  which,  increased  to  four  times  or 
eight  times  the  principal,  is  [thus]  received  back,  without  apprehen¬ 
sion  of  Bin,  from  an  abject  or  distressed  person,  is  called  a  loan  on 
interest  [kusida.”] 

2.  KStySyana  :2  "  Stipulated  interest  [karita]  is  that  which  has 

been  specially  [and  freely]  promised  by  the  debtor,  in 
Interest  on  a  time  of  extreme  distress,  above  the  allowed  rate.” 
lliera‘  “  When  any  one  pays  interest  from  time  to  time,  it  is 

recorded  as  Qikhaviddhi  or  hair-in tercstfcj.”  From 
time  ftp  time,  means  interest  is  to  be  paid  by  the  day,  month,  or  year. 

3.  YSjnavalkya  :~  "  An  eightieth  part  [of  the  principal]  is  the 

monthly  interest,  when  a  pledge  has  been  delivered: 
The  rates  of  it.  .  otherwise,  it  may  be,  in  the  direct  order  of  the  classes, 
two,  three,  four,  or  five  in  the  hundred.”  Otherwise : 
if  there  be  no  pledge ;  for  Vydsa4  says :  "  Monthly  interest  is  declared  to  be 
an  eightieth  part  of  the  principal,  if  a  pledge  be  given  ;  a  sixtieth  part 
is  to  be  paid,  if  there  be  [only]  a  surety  ;  and  if  there  be  neither  pledge 
nor  surety,  two  in  the  hundred  [may  be  taken  from  a  debtor  of  the 
sacerdotal  class.]”  Yfijnavalkya5  ordains  :  “  All  borrowers,  who  travel 
through  vast  forests,  may  pay  ten,  and  such  as  traverse  the  ocean, 
twenty  in  the  hundred  They  must  pay  it,  as  shewn 
CLXVII.  by  the  last  half  of  the  couplet:  “To  lenders  of  all 

classes  [according  to  circumstances  ;]  or  whatever 
interest  has  been  stipulated  by  them  [as  the  price  of  the  risk  to  the 
lender.”] 

4.  Vishnu  says  :  “  In  all  the, classes,  if  a  person  borrow  monc-y 

under  agreement,  as,  ‘  I  will  repay  it  to-morrow,’  but 
When,  due  with-  should  for  his  own  profit  not' pay  it,  the  lender  shall 
out  stipulation. ,  receive  interest  from’ after  [the  term  fixed.”]  The  in¬ 
terest  on  a  thing  lent  for  use  [YSchita,]  is  thus  declar¬ 
ed  by  EAty&yana  :°  “  He  who,  having  received  a  chattel  lent  for  use, 
goes  to  af  foreign  country  without  restoring  it,  must  pay,  interest,  ac¬ 
cording  to  the  value  of  it,  after  one.  year.” — 7  :  "  Though  a  loan  be 
made  [expressly]  without  interest  [Uddhara,]  yet,  if  the  debtor  pay 
not  the  sum  lent  after  demand,  but  [fraudulently]  go  to  another 
country,  that  sum  shall  carry  interest  alter  a.  lapse  of  three 
months.” — 9:  "A  debtor,  who  even  residing  in  his  own  country,  pays 

1— Digest  1st,  11.  2-l)igest  1  si,  50.  Coicltrookc  on  Oblig.  34.  Tor  interest, 

see  Strange,  1st,  295-6. 

3— Digest  1st,  99.  4— DigoJ  1st.  101. 

r>~ Digest  .Hi,  42. 

6—  Digest  1st,  page  36  and  37.  for  llte  dill'  mil  tradings. 

7—  Digest  1st,  pace  40.  Slrsrrc  Is; ,  Ki'. 


nc,  shall  he  forced,  however 
:i  stipulated,  [after  the  lapse 
"e  shall  be  no  interest,  with- 
ng s  lent  through  friendship, 
without  agreement,  propertv 
hai  ytfyana-  :  "  What  has 

nterest  until  it.be  demanded 
ed,  it  shall  hear  interest  [on 
no  red. ' —  :  "  Should  a  man, 

[fraudulently]  go  to  another 
nit  price  shall  bear  interest 
tven]  without,  a  journey  to  a 
interest,  a  commodity  sold, 
lot  being  paid  [or  delitered^j 


NSrada'says:  A  commodity,  the  price  [of  a  commodity], 

wages.  a  deposit,  and  i  the  like  |;  aline  [to  the  king:, 
anon  of  it  a  thing  clandestmelv  taken  [without  a  design  to  steal 


a  tmrd  person,  and  bears  n 


n>*0e  from  the  hair  of  the  cbamara  and  other  animals.  Vasishtha  :  '•  1; 
tevest  on  copper,  iron,  queens  metal,  princes  metal,  tin,  and  also  o 
lead,  mates  the  debt  threefold,  only  if  much  time  have  elapsed.’  Vyi 
sa :  "  Interest  increasing  the  debt  sixfold,  is  declared  allowable  on  v< 


Ingest  1st, 
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spirituous  liquors,  for  the  different  kinds  of  clarified  butter,  for  molasses, 
and  salt,  the  interest  is  held  legal,  though  [with  the  principal],  the  debt 
_  be  made  octuple.”  Vishnu:1  “  On  precious  metals,  [or 
‘  gems],  the  highest  interest  shall  make  the  debt  double  ; 
on  cloth,  treble  ;  on  grain,  quadruple  ;  [on  fluids,  octuple] ;  on  female 
slaves  or  cattle,  the  offspring  shall  be  taken  as  interest.”  So  d  “  [Rare] 
flowers,  roots,  and  fruit ;  what  is  sold  by  weight  [except  gold  and  the 
like],  may  make  the  debt  eightfold." 

7.  NSrada  ■?  “  Of  interest  on  loans,  this  is  the  universal  [and 
_  .  .  highest  rule]  ;  hut  the  rate  customary  in  the  country 

xpian*  ion.  where  the  debt  was  contracted  may  he  different.”  Uni¬ 
versal  every  where  current ;  and  this  relates  only  to  a  debt  doubled  ,  or 
more  than  doubled,  by  interest;  by  the  first  transaction  ;  for  if  at  a  dif¬ 
ferent  time  a  fresh  speculation  be  entered  into,  with  a  different  person, 
or  even  with  the  same,  under  a  chance  of  profit  or  loss,  in  such  case, 
even  higher  interest  may  accrue.  So  also  Manu4:  "  Interest  on  ir.oney 
received  at  once,  [not  month  by  month,  or  day  by  day,  as  it  ought,] 
must  never  be  more  than  enough  to  double  the  debt,  [that  is,  more 
than  the  amount  of  the  principal  paid  at  the  same  time.”]  But  in  any 
one  case  where  it  is  realized  [by  degrees,]  or  at  various  times  also, 
more  than  this  legal  or  allowable  interest  may  be  levied,  according  to 
Vij  firmer;  vara  and  other  authorities.5 

SECTION  II.  • 

Of  Pledges— [A' did.] 


1.  Bihaspati  :6  “  A  pledge  [Adhi]  is  called  bandha,  and  is  declared 
to  be  divisible  into  four  parts  :  Moveable  [or  personal ;] 

Pledges.  and  fixed,  [or  real ;]  for  custody  only  [gopya :]  and  for 

use  [bhogya].”  Narada  :7  “That  to  which  a  [secondary] 
-  title  Is  given,  is  a  pledge.  .  It  has  two  forms,  to  be  released  at  a  fixed 
time,  or  to  he  retained  until  payment  be  tendered.” 

2.  Hdrita  “  In  the  same  state  as  the  pledge  has  been  deposited, 

even  so  let  the  pawnee  take  care  of  it :  otherwise  he 
Rules  for  their  shall  lose  his  interest;  or  in  case  of  its  being  damaged, 
custody.  he  shall  pay  the  value  of  it.”  Damaged,  that  is,  if  the 

pledge  he  destroyed.  Yfijnavalkya  :  s  “  If  a  pledge  for 
custody  [gopya]  lie  used,  there  shall  be  no  interest, 
nor,  if  a  pledge  for  use  [bhogya]  be  damaged  mean¬ 
ing,  damaged  so  as  to  be  unfit  for  use.  KiWySyana  :r'  lie  who  em¬ 
ploys  on  work  an  unwilling  [slave  or  other  living]  pledge,  without  the 
assent  [of  the  owner,]  shall  be  compelled  to  pay  the  value  of  the  work. 

1— Digest  1st,  113.  T^Mgcst  1st, 

3 — Digest  1st,  53. 

4 — Chap.  8th,  v.  151.  The  last  hemistich  was  quoted  above. 

.  5-Cole,  on  Oblig.  80.  6-Digest  1st,  HO,  q.  y.  7-Digcsi  1st.  145. 

8— Digest  1st,, 145.  Strange’s  Elem.  1st,  2SS.  9— Di.ge.Mst,  15). 


nv  shall  receive  no  intovc-.t,  <>n  his  loan.'’  K-m  ploys  on  work,  makes 
use  of  him.  1  nine  of  Ike  inn-h,  tlm  lure  [of  the  person,  ice.  employed.] 

3.  Y&jfmvalkva  "  A  pledge  spoiled,  (lost,]  or  destroyed,  unless 
by  the  act  of  God  or  the  king,  shall  be  made  good  [by 
Damage  by  llie  the  creditor.”  spoiled,  which  has  incurred  damage, 
pawnee.  Made  e/ood,  by  being  restored  equal  to  its  former  state. 

Brhaspati  ”  Any  pledge.  being  used,  and  wholly 
spoiled  [by  the  fault  of  the  pledgee.]  the  principal  debt  shall  be  lost.” 
In  case  of  a  pledge  being  damaged,  its  value  must  be  paid  for,  as  Vyfisa' 
■says  r>  11  gold,  or  other  f precious;  thing,  shall  be  pledged,  and  lost  bv 
the  negligence  of  the  receiver,  that  creditor,  on  the  principal  and 
interest  of  his  loan  being  paid,  shall  he  forced  to  pay  the  price  of  the 
pledge  '  Isarada  •*  It  a  pledge  be  lost  [and  the  creditor  do  not  replace 
it,J  the  principal  itself  shall  he  forfeited  ;  unless  the  loss  was  caused 
|  without  Ins  fault]  by  the  act  of  God  or  of  the  king.”  AltJnu  :5  “[The 
pawnee]  must  sat.isfv  the  pawner,  [if  the  pledge  he  spoiled  or  worn 
out  J  bv  paying  lnm  the  original  price  of  it. :  otherwise,  he  commits  a 
theft  of  the  pawn. 

4-  Brhaspati  :6  “  If  a  pledge  be  destroyed  by  the  act  of  God  or  the 
king,  creditor  shall  either  obtain  another  pledge,  or 
IVlien  to  be  vb-  receive  the  sum  [lent]  together  with  interest."  Vyisa  7 
moved  or  mauc  says, ;  jf  the  pledge  be  destroyed  by  the  act  of  God 
pood  by  the  paw-  m.  tjie  ]anrr.  n0  fault  is  by  any  means  imputable  to  the 
creditor.  Katyayana  :8  \\  hen  a  pledge  becomes 

unfit  for  use.  or  perishes,  without  any  fault  on  the 
part  of  the  creditor,  the  debtor  shall  he  compelled  to  deliver  another 
pledge  ;  [for.]  he  is  not  exonerated  lrom  the  debt.  Yajaavalkya-'  also 
declares  :  “  By  the  acceptance  [or  actual  possession]  of  a  pledge,  [the] 
validity  [of  the  contract]  is  maintained].  If  it  be  spoiled,  when  carefully 
kept,  another  chattel  must  fie  pledged,  or  the  creditor  must  receive  the 
amount  [of  principal  and  interest.  ] 

5.  Kfirada10 savs ;  "Pledges  [adhi]  are  declared  to  he  of  two 
sorts,  immoveable  and  moveable  :  both  are  valid  when 
of  re  bailmenT*'55  there  is  actual,  enjoyment,  and  not  otherwise.”  Vasish- 
le"  ai!U  tha  also  says  :  "  When  more  deeds  than  one  have -been 

drawn  up,  at  the  very  same  time,  in  a.  ease  of  pledge,  ho  who  has  first 
got  possession  must  lie  held  to  Have  the.  strongest  pledge.”  The  same 
author  adds  :  ”  If  two  creditors  should,  on  the  very  same  day,  come 

with  a  view  to  take  possession  of  their  pledge,  it  must  then  he  equally 
divided  and  possessed  by  them  ;  this  is  certain.’'  K3ty4yana  “  Should 


CLXXI. 


wipe  Is; , 

4 — Incest  1st.  H5. 


t.  145.  .See  post.  Chap,  bill,  pi 


t,  119. 
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a  man  hypothecate  the  same  thing  to  two  creditors,  wlnvt  nnist  he  de¬ 
cided  1  Jhe  first  hypothecation  shall  be  established,  and  the  debtor 
shall  be  punished  as  for  theft.”j 


6.  YjijSavalkya  l  says  :  “  That  pledge  is  totally  lost,  which  the 
jjapse  "oMhe  Pawner  to  redeem  when  the  principal  is  doubled. 

term.  That  fixed  with  a  term  for  redemption,  is  lost  on  the 

„_7I  expiration  of  the  term  :  but  an  usufructuary  pledge  is 

CUlX  .  never  destroyed.’ '(a)  But  Brhaspati2  declares:  “Gold 
being  doubled,  and  the  stipulated  period  haying  expired,  the  creditor 
becomes  owner  of  the  pledge,  after  the  lapse  of  fourteen  days.”  Vyrisa  2 
“After  giving  notice  to  the  debtor’s  family,  a  pledge  for  custody'  may  be 
used  when  the  principal  is  doubled,  and  so  inay  a  pledge  for  a'limited 
period,  when  that  period  is  expired. 

7.  Brhaspati4  :  “  When  the  debt  is  doubled  by  the  interest,  and 
the  debtor  is  either  dead,  or  has  absconded,  the  creditor  may  attach  his 
[pledge  or  the  debtor’s]  chattel,  and  sell  it  before  witnesses.”  Ytfjfia- 
valkya  f  “  A  debtor  shall  be  compelled  to  pay,  with  interest,  a  debt 
contracted  on  a  peculiar  pledge,  [Charitram]  and  he  shall  he  compelled 
to  re-pay  twofold,  a  debt  contracted  on  a  chattel  [of  small  value']  de¬ 
livered  as  ah  earnest  [of  purchase  or  sale.][bj  When  a  borrower,  from 
his  confidence  in  the  lender,  deposits  with  him  a  valuable  pledge  for  a 
small  consideration,  or  where  the  lender,  entertaining  a  like»confidence 
in  the  borrower,  advances  a  large  sum  on  a  pledge  of  small  value,  this 
will  be  a-  peculiar  pledge ;  or  the  word  Charitram  mayr  signify,  the 
pledge  of  good  actions,  as,  of  the  reward  for  ablution  in  the  Ganges,  or 
the  like.  And  in  both  these  species,  denominated  peculiar  pledge,  even 
if  the  thing  be  doubled  by  interest,  it  is  not  forfeited.  Even  if  the 
debt  be  doubled,  it  must  be  paid,  but  the  pledge  is  not  forfeited.  . 
Delivered  as  an  earnest,  means  that  when  a  debt  contracted  on  such  • 
grounds  is  doubled  with  interest,  the  earnest  so  pledged  is  not  forfeited. 

8.  The*same  author6  say’s.;  .“  To  the  debtor  who  comes  to  redeem 

his  pledge,  the  creditor  shall  restore  it,  or  be  punished 
Bedemptkmof  a  thief ;  and  if  the  creditor  be  [dead,  or]  absent,  the 
mor  g&ge.  debtor  may  pay  the  debt  to  his  kinsmen,  and  shall 

take  back  his  pledge”.7  :  “Or  appraised  at  the  value  it  then  bears,  it  may 

1 — Digest  1st,  1S3.  Bcports  1st,  303. 

(a\  So  held  in  Rajah  Burniicauai  Roy  v.  Bimosooudery  Baba;,  Jfor.  01  :  1.  Mori 
Dig  453,  and  See  1  Macn.  P.  H.  L.  200.  It  has  been  held  in  Bombay  dial  after  T5 
rear*  a  mortgagor's  heirs  are  not  barred  their  right  to  redeem.  Pan-utter  v.  Soori'i.  2 
Borr.  516 :  f  llorl.  Dig.  453,-Atf. 


2—  Digest  1st.  ISO.  where  the  text  is  : 

3—  Digest  1st,  107. 

4—  Digest  1st,  109.  Strange’s  Elem. 

5—  Digest  1st,  203,  from  which  the  p 
(4)  It  has  been  held  by  the  Madias 

ay  recover  in  an  action  for  breach  nf  a  r 
rnest-money  hut  also  damages  for  the  t 
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remain  there  [with  tlio  creditor  |.  exempt  from  interest.”  If  the  creditor 
f  ttamarna]  be  not  present,  [the  debtor]  may  place  the  ampunt  of  his 
.debt,  with  its  interest,  m  the  bands  oi  some  other  person  of  his  Credi¬ 
tors  family,  and  take  back  his  pledge.  Or  if  he  wish  to  sell  the 
pledge,  lrr.m  desire  ol  realizing  its  value,  let  him  have  it  valued  at  the 
time,  and  leave  it  in  deposit.  |  with  his  creditor  but]  without  interest 
[considering  it,  a.  debt  discharged].  This  is  the  meauing.  Bihas- 
paf.i  :  1  "  When  land  or  other  [immoveable  property]  has 
CI.oA ...  been  enioyeci,  and  more  [than  the  principal  debt]  has 

accrued  therefrom,  then,  the  principal  and  interest  having  been  realized, 
the  debtor  shall  obtain  Ins  pledge.  Y«ij  navalkya  :  “  Whenever  a  debt 
under  mortgage  has  become  doubled  by  interest,  then  the  pledge  shall 
certainly  be  returned,  whenever  double  the  sum  lent  has  been  received.” 


SECTION  III. 

Of  Sureties, — [Pratibhu]. 


1  Now  suretv  is  of  three  kinds,  according  to  Y4j3avalkya,a  who 
says  :  “  Suretiships  is  ordained  for  appearance,  for  trust-, 
Sureties.  and  for  paymen t(a).”  Trust  here  means, — Raising  of 

e  confidence,  by  saying  ‘  this  man  is  true.’  Bihaspat-i  s 
a  .to  in.  enumerates  four  kinds  of  sureties,  [of  whom]  :  “  The  first  says,  ‘  I 
v.-iH  point  him  out :  the  second,  ‘  this  man  is  trust-worthy  the  third, 

‘  1  am  t.iie  paver  ot  this  money:’  the  fourth,  ‘  I  will  cause  to  give  it.” 
V  inch  last  means.  'I  will  hereafter  make  [the  debtor]  pay  this  debt’ 
k  \  >  in  J  et- three  full  Pakslia,  or  lunar  half-months,  be  allow¬ 

ed  to  the  surety,  for  the  purpose  of  seeking  an  absconded  principal, 
»i>d  it  iic  point  out-  the  principal,  then  let  the  surety  be  held  w’orthy  of 
being  absolved."  The  three  half-months,  are  to  be  understood  only  as 
an  example  meaning,  that  so  much  time  must  be  allowed  as  is  requir¬ 
ed  for  the  search. 


'I  Katydvana  :*  “  If  a  surety  for  the  appearance  of  a  debtor  pro- 
v„  .  ,,  duce  him  not  at  the  time,  and  in  the  place  agreed  on, 
tlu  rcsi-lvts  U)  6  ho  shall  discharge  what  he  is  bound  for,  unless  he  was 
prevented  by  the  act  of  God  or  the  king.”  Discharge 
what  he  is  bound  for-,  shall  pay  the  sum  due  to  the  creditor.  Bihas- 
patiJ  :  “  The  two  first  [kind  of  sureties]  on  failure  of  their  engagement, 
must  pay  the  sum  lent,  at  the  time  stipulated :  the  two  last,  or  in 


la)  These  three  kinds  are,  1.  Barfana-pratih/ui  a  surety  for  appearance.  S.  Pniynya- 
prniibhu ,  a  surety  for  confidence,  me  who  encases  for  die  general  honesty  and  responsi¬ 
bility  of  another.  3.  Ddm-pratiM  a  surety  for  the  repayment  of  a  loan  or  the  fulfilment 
of  m,  engagement ;  a  fourth  is  Pracyarpam-pratibhi  oue  who  engages  to  deliver  up 
property  belonging  to  the  debtor,  if  he  fails  to  pay  the  debt.  The  two  first  are  liable  for 
ar.y  loan  or  advance  made  upon  their  credit  if  not  paid  by  the  borrower  :  the  responsibi¬ 
lity  of  the  two  last  extends  to  their  sons.  Wll-sox,  Gloss. — Ed. 

-  1-Digest  1st,  177. 

2 -Digest,  1st,  239.  Report  1st,  95.  Strange  1st,  298-9. 

3 -Digest  1st,  233.  4— Digest  1st,  2S3. 

a— Digest.  1st,  211. 
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default  Of  them,  their  issue,  when  the  debt  is  Sued  for.”  KAtyayana1  : 
and  theirscn’s  “  Money  due  by  a  surety  need  not  on  any  account  be 

CLXXIV.  paid  by  his  grandsons,  but  in  every  instance  such  a 

*  ,  debt  incurred  by  his  father  must  be  made  good  by  a 

son,  without  interest.”  Vyasa  ■?  “  The  son  of  a  son  shall  [in  general] 
pay  the  debt  of  his  grandfather,  but  the  son  [only]  shall  pay  the  debt 
of  his  father  incurred  by  his  becoming  a  surety,  [and 
but notgrandsons.  both  of  them]  without  interest ;  but  it  is  clearly  settled, 
that  their  sons,  [the  great-grandson  and  grandson  res¬ 
pectively]  are  not  [morally]  bound  to  pay.”  The  grandsons  need  only 
pay  the  principal  amount  of  tlieir  grandfather’s  debts — A  son  need 
only  pay  the  principal  of  a  debt  incurred  by  his  father  as  a  surety, 
and  devolving  on  him.  • 

3.  This  however,  supposing  the  security  to  have  been  undertaken 
Exception.  by  'without  receipt  of  property  [or  consideration] 

■  in  return;  for  if  he  received  [any]  property  as  an  in¬ 
ducement  to  become  surety,  in  that  case,  the  sum  for  which  he  was 
bound  shall  be  paid  with  interest,  by  bis  sons  or  grandsons.  And 
accordingly  KatySyana3  declares :  "  Should  a  man  become  surety  for 
the  appearance  of  a.debtor,  from  whom  he  had  received  a  pledge  [as 
his  own  security],  the  creditor,  [if  that  surety  die],  may  compel  his  son 
to  pay  the  debt,  even  without  assets  left  by  his  father.” 

4.  YAjJtavalkya  :  ‘  “  When  there  are  two  or  more  sureties  jointly 
Law  of  “jointly  bound,  they  shall  pay  their  proportionate  shares  of 

and  severally.”  ?  the  debt;  but  when  they  are  bound  severally  [Ekaeh- 
chhdydj,  the  payment  shall  be  made  [by  any  of  them], 
as  the  creditor  pleases.”  Severally,  is  when  each  of  them  makes  this 
agreement,  ‘  I  alone  will  pay  the  whole.’  This  [agreement]  being  ob¬ 
tained  as  the  creditor’s  guarantee,  any  one  of  the  sureties,  from  whom 
he  may  please  to  demand  the  debt,  must  pay  it.  If  the  compact  of 
each  be  thus  'I  will  pay  my  share;’  then  payment  must  be  made  ac¬ 
cordingly.  Thus  must  it  be  understood.  Katyayana  :  “  When  two  or 
more  are  severally  bound,  any  one  of  them  may  be  made  to  pay,  when¬ 
ever  he  is  found.  If  absent  in  a  foreign  country,  bis  son  shall  pay  the 
whole  ;  if  the  father  be  dead,  his  son  shall  be  forced  to  pay,  according 
his  father's  share.”  Father \  share,  that  is,  in  propor- 
CLXXVi  tion  to  the  father’s  share  [of  the  whole  debt  guaran¬ 

teed.] 

5.  Yajiiavalkya:5  "  When  the  surety  is  compelled  to  pay  a  notori- 
•  ous  debt  to  the  creditor,  the  debtor  shall  be.  forced 

Surety’s  rtmu-  to  repay  doable  the  sum  to  the  surety.  BrhSspati  :  6 
aeration  by  the  "  Should  a  surety,  being  harassed,  pay  the  debt  for- 
prociMl.  which  he  was  bound,  hoslnll  rc  ,m  twe  the  sum 

from  the  debtor,  after  the  lapse  of  a  month  mid  half. 

'  I-Digrsl  1st,  235.  2-Di>si  1st,  ’  ~ 

3 —  Digest  1st,  248-19,  Hie  second  rr.mling  is  followed. 

4- Digest  1st,  257.  Cobbrookr  on  Obligations,  lAS-til. 
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1.  Now  These  live  the.  rules  for  recovery  of  debt  by  a  creditor. 

.BThaxpati “  From  a  debtor  who  promises  payment. 
Pccovcrj  of  the  debt  may  be  recovered  by  mild  remonstrance  and 
tlebi s.  The  like;  and  bv  other  resources;  by  the  mode  of 

moral  duty  ^  by  legal  deceit;  by  violent  compulsion; 
ami  by  confinement  at  home.’’  Promises,  engaged  for  by  the  debtor. 


2.  By  other  resources,  that  is,  by  the  means  [upSya,]  which  are 
thus  enumerated  by  the  same  author:*  “By  the  inter- 
Means  of  loco-  position  of  friends  and  kinsmen,  by  mild  remonstrance, 
very  enumerated.  j5y  importunate  following,  or  by  staying  constantly  at 
the  honse  of  the  debtor,  he  may  be  compelled  to  pay 
the  debit :  this  mode  of  recovery  is  called  a  mode  consonant  to  moral 
duty.,  [dharma.”];<  :  “  When  a  creditor,  with  an.  artful  design,  borrows 
any  thing  of  his  debtor,  or  withholds  a  tiling  deposited  by  him,  or  the 
like,  and  thus  compels  payment  of  the  debt,  this  is  called  legal  deceit 
[upSdhi.  ]*  When,  having  tied  the  debtor,  lie  carries  him  to  his  own 
house,  and  bv  beating  or  other  means  compels  him  to  pay,  this  is  called 
violent  compulsion  [balatkSra.'  "  When  he  forces  the  debtor  to  pay, 
bv  confining  bis  son.  his  wife,  or  his  cattle,  or  by  watching  constantly 
at  his  door,  this  is  called  lawful  confinement  [Soliaritam.”]  Folfrviog,- 
claiming  Ins  attention,  ituyinq  at  the  house,  begging  the  money  of 
him.  Deposited,  [anvrthitain]  ornaments  or  other  things,  given  as  if 
for  delivery  to  another/' 


o.  Hie  rules  for  putting  such  means  in  force,  are  thus  declared  by 
Ttulr  f  i  in  Katvavana:7  ■  Bv  mild  expostulation  let  a  creditor 
forcing  ti'C’u  procure  payment  from  a  king,  from  his  master,  and 
.......  from  a  priest.:  but  from  a  friend,  or  an  heir,  bv  some 

CbXAU.  artfil]  contrivance.’'  “  Ehrgu  ordained,  that"  mer¬ 

chants.  cultivators  of  land,  and  artists,  must  be  made  to  pay  their 
deots  according  to  the  custom  of  the  country  ;  but  that  a  creditor  might 
enforce  payment  from  dishonest  debitors,  hv  violent  measures.'1  The 
fci'.me  author  adds/  :  “  A.  debitor,  being  arrested  [and  freely  acknowledge 
mg  the  debt,  |  may  be  openly  dragged  before  the  public  assembly,  and 


1— Digest  Hi,  349.  S — Digest  1st,  339. 

3— Digest  Ui,  311.  Coiebrooke  oil  Obligations,  203  Strange's  Elem.  Is!,  2S3. 
4 -Digest.  1st,  343. 

ii-Digcsl  HI,  34-2.  Strange  1st,  307.  6-C)itiptcr  mb,  pant 
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confined  until  he  pay  what  is  due,  according  tr>  the  immemorial  usage 
of  the  country  fdeijfichara.”]  Preveuting  the  prisoner  from  perform¬ 
ing  natural  evacuations,  is  thus  prohibited  by  the  same  author  d  “  When 
a  prisoner  has  need  of  ejecting  urine  or  fseces,  he  should  either  he  fol¬ 
lowed  [at  a  distance,]  or  dismissed  on.  security.”  Security,  by  leaving' 
his  son  or  other  relative,  to  be  a  prisoner  in  his  stead. 

4.  taking  security  for  a  prisoner’s  appearance,  he  may  be  set  at 
liberty  for  meals ;  for  the  same  autlior  says  :  2  “  Should 
Security  to  be  he  have  .given  a  surety,  he  must  be  released  each  day, 
at  the  hour  of  meals  ;  and  at  night,  if  a  surety  have 
been  given  to  such  effect. :  But  if  he  do  not  tender  a 
surety  for  appearance,  nor  avail  himself  of  such  a  surety,  he  must  be  con¬ 
fined  in  jail,  or  delivered  to  the  custody  of  keepers.”  “  A  venerable, 
trustworthy,  and  virtuous  man,  shall  not  be  confined  in  jail  ;  unre¬ 
strained,  he  must  be  released,  [or  dismissed]  under  the  obligation  of  an 
oath.”  Nor  avail  himself,  if  he  should  not  give  [security],  having  the 
opportunity.  Jail,  a  prison.  Keepers;  that  is,  he  must  be  put  in  con¬ 
finement  duly  made  over  to  the  officers.  Trust-worthy,  creditable.  . 

5.  Bihaspati:5  “  After  the  time  Tor  payment  has  past,  and  when 

7-  ,  the  interest  ceases  [on  becoming  equal  to  the  princi- 

est°S!owed  mter  PalJ’  tlle  cretlitor  may  either  recover  his  debt,  or  re- 
CLVII.  ’  quire  a  new  writing  in  the  form  of  wheel-interest 

[chakraviddhi].”  After  the  time  for  payment  has 
post,  and  that  is,  when  the  debt  having  by  interest  become  double,  or 
more  than' that  [where  higher  interest  is  legal],  the  interest  on  iliat 
event  reaches  its  legal  .boundary.  The  creditor  may  recover  his  debt, 
may  exact  it.  Charging  interest  on  a  debt,  of  which  the  interest  has 
been  [from  time  to  time]  added  to  the  principal,  is  ealled  chakraviddhi, 
wheel  or  compound  interest  * 

6,  NSrada  :’  “  Should  a  debtor  be  disabled,  by  [famine  or  other] 

calamity  of  the  time,  from  paying  the  whole  debt,  he 
Mode  of  exacting  shall  be  only- compelled  to  pay  it  [in  small  sumsj,  from 
Feh'eddebts”0*  time  to  time,  according  to  his  ability,  as  he  happens  to 
°  '  gain  property.”  Mann:0  “  Even  by  personal  labour 

shall  the  debtor  pay  what  is  adjudged,  if  he  be  of  the  same  class  with 
the  creditors  or  of  a  lower ;  but  a  debtor  of  a  higher  class  must  pay 
it  [according  to  bis  income],  by  little  and  little.”  And  though  Yaj- 
iiavalkya7  says  :  "  He  mnv  compel  a  poor  debtor  of»  a  low  class  to  do 
work,  by  way  of  paying  his  debt:  but  a  Br&hmana,  if  indigent., 
must  be  made  to  paj'  gradually,  according  to  his  income  [or  casual 
gains  :]”  yet  the  word  lirdh  mcreia  here  refers  to  any  man  of  high  caste. 
The  same  author*  adds  :  ••  He  who  recovers  an  acknowledged  debt 

]— Digest  1st,  :m,  where  it  [tads,  •  in  fellers.’ 

2-Digest  1st,  3 40-7.  Strange’.  Hen,.  Ui,  30?. 

3 — Digest  1st,  3,17.  Strang.-  1st,  297.  4-Colc.  on  OMig.  p.  SO.  “  Compound  Interest.” 

6— Digest  1st.  353.  C— Chapter  Sill,  v.  177. 

7-- Digest  1st,  351.  Strange’s  Elem.  1st,  908.  !>ce  Gimp.  Dllli,  Seel,  1st,  para.  3  note. 
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by-  lii.s  own  net,,  [in  any, of  tin;  legal  modes  to  which  the  debtor  has 
tacitly  consented]  .shall  not  be  blamed  by  the  king;  and  if  the  debtor 
shall  complain  ol' such  an  act  .before  the  king,  he  shall  be  lined,  and 
compelled  to  pay  the  debt'’ 


7.  Bihaspati1  :  "  This  rule  concerns  an  acknowledged  debt ;  but 
Debtor's  -i  r  >eul  'u>  "-'1H  <:0,dests  the  demand,  shall  be  compelled  to  pay, 
to  justice3  1,1  CU  ou  proof  in  court  by  written  evidence  or  oral  testi¬ 
mony.”  "  When  the  debtor  appeals  to  judicature,  or 
when  the  demand  is  unliquidated  [or  doubtful,  sandigdha]  heshall  never 
be  constrained  by  the  mere  act  of  the  creditor  ;  and  he  who  constrains 
a  debtor  thus  exempted  from  such  constraint,  shall  be  fined  according  to 
CT  wvtti  law-”  Constraint  (feedhal;*  imprisonment  not  against 
the  king's  order,  lie  addsfa )  :3  A  debtor  is  considered  as 
appealing  to  judicature,  when  he  says,  ‘I  will  pay  whatever  shall  by¬ 
law  be  declared  to  be  due.”  ’  KStySyaua  :4  “Any  creditor  who  harasses 
a  debtor  appealing  to  judicature,  shall  forfeit  that  claim,  and  pay  an 
equal  fine.”  Bihaspati :  “  Should  any  person  take  upon  himself  to  act 
in  a  disputed  matter,  without,  having  first  made  known  his  case  to  the 
prince,  he  shall  be  seized  and  sentenced  to  punishment ;  neither  shall 
his  claim  be  awarded.” 


8.  Yama  :6  If  a  rich  debtor,  through  dishonest  perverseness,  pay 
r  .  f  if  not  his  debt,  the  king  shall  compel  him  to  discharge 
it,  and  may  take  from  him  twice  the  sum  [as  a  fine]” 
YSjiiavalkva  :*  “  A  debtor  shall  be  forced  to  pay  to  the  king  ten  in  the 
hundred,  of  the  sum  proved  against  liim ;  and  the  creditor,  having  re¬ 
ceived  the  sum  due,  must  pay-  five  in  the  hundred  |  towards  defraying 
the  charges  of  judicature].”  Ten  in  the  hundred,  that  is,  ten  besides 
[or  over]  every-  hundred  [awarded  to  his  creditor.]  A  tenth  share  [from 
the  debtor  cast],  aDd  a  twentieth,  [from  the  creditor]  is  here  meant. 
The  result  is,  that  these  two  shares  belong  to  the  king,  and  the  balance 
goes  to  the  creditor.  Taking  a  tenth  share,  relates  to  a  poor  debtor  ; 
for  in  respect  to  a  rich  one,  Nihrada”  records  this  distinction  :  “  But  if  a 
rich  debtor,  though  dishonest,  perverseness,  pay-  not  liis  debt,  and  the 
king  he  forced  to  cause  payment,  lie  may-  then  take  twenty  as  his  share.” 
meaning,  ivxnty  on  the  hundred. 


1— Digest  1st,  363-4.  2— See  Chap.  1st,  See.  1st,  para.  16.  3 — Digest  1st,  364. 

4-Digest.  1st,  36S. 

(A  There  arc  four  kinds  of  dtedha  .-  kdldifdhn,  confinement  for  a  time  by  the  end  of 
which  the  affair  must  be  settled:  hmid’tdlm,  restraint  from  any  particular  act,  restriclion 
from  religious  rites  :  pravdsedtw  probibihon  of  removal,  a  writ  of  ne  exeat ,  and  sthdud. 
satlhtt,  confinement  in  any  given  place. — Wilson,  Gloss. — Ed, 

5— Digest  1st,  36S.  Strange’s  Elern.  1st,  307. 

6— Digest  1st,  872-S.  Strange’s  Eleni.  307.  This  was  the  practice  under  the  Mah- 
ratta  Government.,  which  levied  a  lax  upon  both  parties,  that  from  the  winner  being 
termed  Ilarkj,  that  of  the  loser  Gunhcgarl. 

7 — Digest  1st  ,  371  and  375. 
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9.  When  more  creditors  than  one  are  collected  together  against  one 

debtor,  the  order  of  payment,  is  [to  be  as]  thus  laid 
Priority  among  down  by  YSjnavalkya  “  A  debtor  shall  be  forced  to 
many  claims.  pay  his  creditors  in  the  order  in  which  the  debts  were 
rT  _VTY  contracted,  after  first  discharging  those  of  aJBrShman, 

or  of  the  king.”  And  in  the  Vivada  liatnSkara  we 
find  these  words  of  KStydyana  r  "  If  there  be  many  debts  at  once, 
that  which  was  first  contracted  shall  first  be  paid,  after  those  of  a  king, 
or  of  a  BrShman  learned  in  the  Veda”  :3  “  If  all  the  contracts  were 
written  in  one  day,  the  debts,  payment,  subsisting  demand,  and.  inte¬ 
rest  shall  be  equal ;  otherwise,  in  order  of  time.”  :*  "  That  capital  on 
which  it  is  proved  that  the  assets  were' gained,  and  no  other  debt,  must 
be  paid  by  the  debtor  [out  of  those  assets.”] 

10.  YjSjiiavalkya,5  "  If  the  debtor  pay  by  little  and  little,  let  him 

'write  the  sums  paid  on  the  back  of  his  written  con- 
Rcceipts  and  ac-  tract,  or  let  the  creditor  give  a  receipt  signed  by  his 
quittances.  own  hand.”  NSrada'f’  “  Let  the  creditor  give  a  writ¬ 

ing  after  the  debt  has  been  acquitted  ;  or  if  that  can¬ 
not  be,  let  him  make  a  [public]  acknowledgement :  this  shall  he  a 
mutual  acquittance  of  the  creditor  and  debtor.”  Acknowledgement, 
some  deed  of  settlement,  for  the  purpose  of  making  known  repayment 
of  the  debt.  .  . 

11.  The  bad  consequences  that  will  ensue  to  a  debtor,  neglecting  to 
pay  his  debts,  are  now  described.  KStySyana  says : 
Moral  effect  of  “  He  who  shall  not  pay  to  Jus  creditor  what  he  has 
r‘au<1-  '  received  from  him  in  loan  [Uddhara]  or  other  way, 

shall  most  certainly  be  bom  again,  either  his  slave, 
servant,  wife,  or  beast  of  burthen.”  Loan,  'debt  [of  all  kinds,  ina,] 
To  other,  must  be  supplied,  loan  for  use,  and  deposit.  Slave,  one  by 
birth.  Servant,  a  slave  bought  with  a  price.  Nftrada  :  “  If  a  man 
do  not  repay  what  he  has  borrowed  for  use,  and  a  debt,  as  well  as 
what  he  has  promised,  that  sum  may  be  increased,  even  to  ten  million 
times  its  original  amount.  And  after  that,  if  it  be  allowed  to  increase 
still  more,  until  by  its  own  accumulation  it  have  amounted  to  an 
hundred  [times]  ten  million,  it  must  then  stop  ;  the  debtor  shall  be¬ 
come,  in  each  successive  birth,  a  horse,  an  ass,  a  bul- 
CLXXX.  lock,  and  a  slave.”  Promised,  what  he  has  agreed  to 
give.  VySsa  also  says  :  “  When  a  person,  being  either 
an  ascetic,  or  keeper  of  a  perpetual  fire,  dies  indebted  to  any  one,  the 
future  rewards,  of  the  austerities  of  the  one,  and  the  sacred  duties  of 
the  other,  shall  all  be  transferred  to  the  account  of  the  creditor.” 


•  '(>us  inii-f  pay  the  debt  of  tbeir 
I.  sis  it  jt.  wore  tbeir  own  [that  is, 
-<m  s  sen  must  pay  tlie  debt  of  his 
'ith-. ut,  interest :  and  1)18  son  [that 
tn.  |  shall  nnt  lie  compelled  .to  dis- 
mv»  assets.  I  So  Y^jnavalkya :  3 
ountrv.  or  deceased  |  naturally  or 
;  | or  (liflieiilty.l  tin;  sons,  or  their 
miod.  it.  must,  be  proved  by  wit- 


13.  1  lehrs  must,  he  paid  by  tljo.  sons,  os  other  relatives,  when  they 

have  reached  their  twentieth  year,  tor  NArada  says  :* 
Only  when  I  went  v  the  la  I  her.  or  [  it  t  he  family  be  undivided],  the  uncle, 
J-"4  or  the  elder  brother,  having  travelled  to  a  foreign  coun¬ 

try,  the  son  shall  not  be  forced  to  discharge  the  debt 
mill!  twenty  rears  have  elapsed.  IvAtySyana  If  the  father  be  at 
home,  but  alilicted  with  a  chronic  disorder,  [though  not  without  hope 
of  recovery],  or  absent,  his  debt  shall  be  paid  l.tv  Ins  sons,  after  a  lapse 
ol  twenty  venrs.  The  word  abseat  includes  the  sense  of  ‘  dead,’  as 
well ;  even  as  Vishnu  says:1  “  li  he  who  contracted  the- debt  should  die, 
or  become  a  religious  anchoret,  or  remain  abroad  for  twenty  years,  that 
debt,  shall  be  discharged  by  his  sons  or  grandsons,  but  not  by  remoter 
descendants,  against  their  will. 


„..ig  dead.  Ins  sons,  whether  after  parti- 
lt.  shall  discharge  Ins  debt  in  proportion 
;  or  that  son  alone  who  lias  taken  the 
ninself.  KAtyAyana. :  If  any  debts  exist 
l  not  take  possession  of  bis  effects.  They 
and  it  lie  the  vnihovt  twilth,  still  his 
his  debts.  ’  \VexdLh.  must  bo  connected 
tlie.  meaning  is  •  j if  he  die]  without 
her  s  debt  must  be  tirst,  paid,  and  next  a 
himself ;  but  the  debt  ol  the  paternal 
before  cither  of  those.  ’ 


In.  TAjiiavalkvn  :8  ‘A  son  need  not  pay.  in  this  world,  money 
due  l tv  Ins  father  for  spirituous  liquors,  for  lustful 
Debts  not  rcco-  pleasures,  for  losses  at  play,  nor  what  remains  unpaid 
vcrble  Iron.  sous.  n{^  fhic>  or  toIl  f^ulka]  :  nor  a ny  thing  idly  promised.” 
Brhaspa-u  :5  “  The  sons  are  not  compellable  to  pay  sums  due  by  their 
father  for  spirituous  liquors,  for  losses  at  play,  for  promises  made  with- 


vvavaha’ra  ma 


out  any  consideration,  or  under  the  influence  of  lust,  or  of  wrath  ;  or 
sums  for  which  he  was  a  surety  or  a  fine,  or  a  toll  [(Jlulka],  or  the  ba¬ 
lance,  of  either.”  Ihjanas  declares  r  “  A  fine,  or  the  balance  of  a  fine 
as  also  a  bribe  [or  toll,  Qulka]  or  the  balance  of.  it,  are  not  to  be  paid 
by  the  son,  neither  shall  he  discharge  debts  improper,  [not  sanctioned, 
by  law  or  custom.”] 

10.  The  order  of  those  bound  to  pay  the  debts  (of  one  deceased) 
is  thus  told  by.Yiyliavalkya3  :  "  He  who  has  received 
Order  of  those  the  estate,  must  pay  the  debts  of  it :  and  in  like  man- 
debu™**  1,18118  ner,  he  who  takes  the  wife  [of  the  deceased]  ;  or  the 
son,  whose  [father’s]  assets  are  not  held  by  another 
[ananySshrita]  :  but  of  one  having  no  son,  the  other  heirs  [Rikthinali, 
must  pay  the  debts  :  or,  may  levy  them,  para.  18.]”  He  is  said  to  re¬ 
ceive  the  estate  legally,  who  does  so,  even  when  there  is  a  son  of  the 
deceased  in  existence,  but  disqualified  by  some  disheriting  defect,  os  if 
he  be  an  eunuch,  or  the  like  ;  but  illegally,  when  he  usurps  the  estate 
of  a  father,  whose  son  is  free  from  any  disqualification.  The  same 
[responsibility  attaches]  to  him  who  takes  the  wife  of  another.  The 
term,  assets  not  held  by  another,  may  be  understood  in  both  ways,  [of 
one  who  has  taken  his  father’s  assets,  as  well  as  one  whose  father  had 
no  assetsj^by  reason  of  the  absence  of  an  opponent  endowed  with  the 
quality  of  alienation,  as  well  as  from  the  absence  of  an  opponent  only 
pointing  out  the  quality  of  property. 


17.,  And  first  of  all,  he  who  has  received  the  estate  ;  on  failure  of 
him,  the  person  who  takes  the  wife  ;  and  on  failure  of 
Responsibility  him,  the  son,  possessed  of  unalienateu  wealth  [anany- 
defmed.  ashrita].  If  there  be  none,  it.  must  be  paid  by  the 

CLXXXII  in  grandsons,  but  the  principal  only.  If  they  be  not 
each  case.  -  in  existence,  then  the  great  grandson,  the  wife, 

daughter,  or  other  heirs  [rikthinali],  if  they  have  re¬ 
ceived  the  estate,  must  pay  the  debt — such  is  the  meaning.  It  is  not 
to  be  paid  by  the  great-grandson,  the  wife,  or  the  others,  if  they  ha  ve 
not  taken  the  estate.  But  receipt  of  ever  so  small  a  portion  of  the 
estate,  imposes  the  liability  of  liquidating  the  debts,,  to  whatever 
amount.  For  there  is  no  such  law,  as  [that  payment  shall  follow  only  on 
receipt  of  property]  equal  or  more  than  equal  [to  the  debt  to  be  paidfc).] 

18.  The  wife,  daughters,  and  other  heirs  to  a  creditor  dying  with¬ 

out  male  issue,  being  entitled  to  receive  His  estate, 
di'OTTan  recover'  ’  may  levy  bis  debts  from  his  debtor.  This  is  another 
>.or  uai  recover.  meanjn„  0f  yle  latter  part  [of  the  text,  para.  lb‘J. 

19.  Vishnu  :*  “  He  who  takes  the  estate  of  one  whether  leaving  a 


:.  3d,  paras.  2  3.  2 — Reports  2d,  303,  note. 

■Digest  1st,  270-71-75,  and  the  readings  there, 
that  some  text  of  Vishnu  had  been  omitted  here,  and 


(*)  It  has,  however,  been  held  in  Madras  that  a  soil  is  liable  for  his  father’s  debts 
only  to  the  extent  of  (lie  property  inherited  by  him  from  the  latter,  S.  A.  No.  12  <y'ls5]. 
Mad.  S.  D.  1851,p.  13.  And  it  would  seem  that  the  precept,  in  the  text  is,  like  so  many 
ntlitra,  merely  moral  and  directory  and  net  imperative,  Oolebrooke.  cited  3  Strauro 

11.  J-.  75.— W.  .  • 


Cowl hir"  s,‘u  <->i"  no  main  issue,  must  j»:.\  iiif*  debt*.”  This  is 

Ilic  suli'ie!-?1'0'1  the  nieanmc.  Irrhaspati  :■  "  Even  so,  the  person 

who  takes  the  widow  shall  be  liable  for  the  debt,  on 
failure  of  successors  to  the  estate.  K fit ySvana  :3  “  The  judge  shall 
compel  a  son  to  pav  the  debt  of  Ins  lather,  provided  be  be  involved  in 
no  distress,  be  capable  ot  property,  and  liable,  to  bear  the  burden;  but 
in  no  other  case  shall  ho  compel  the  son  to  pay  his  father’s  debts.” 
“  First  let  him  who  takes  the  estate  pay ;  after  him.  the  son  ;  if  there 
be  no  son,  or  he  be  utterly  destitute  of  means,  then  he  who  takes  the 
wife.”  NSrada  "  But  li  a  woman  take  the  protection  of  another 
man,  carry  in  sr  her  riches  and  her  offspring,  lie  must  pay  the  debt  of  her 
husband,  or  abandon  such  a  woman.'’  k£ty£vami  :*  “  A  debt  which 
has  been  contracted  by  indigent  and  childless  vintners, and  the  rest  must 
be  paid  bv  him.  who  has  the  care  of  their  wives.” 

CLXXX11I.  Tvarada.  says  :»  Of  the  successor  to  the  estate,  the  guar¬ 

dian  oi  uie  widow,  anti  tne  son,  he  who  takes  the 
assets  becomes  liable  for  the  debts  ;  the  son,  if  there  be  no  guardian  of 
the  widow,  nor  a  successor  to  the  estate  ;  and  the  person  who  took  the 
widow,  if  there  be  no  successor  to  the  estate,  nor  sou.”  Or,  the  mean¬ 
ing  of  the  last  part  is,  '  that  if  there  be  no  son  possessed  of  wealth, 
then  he  who.  takes  the  widow  must  pay  the  debts  of  tliewdeeeased  ;’ 
by  reason  of  the  former  quoted  text,  of  Yajnavalkya,  [para.  16]. 


20.  KdtySyana  says  :6  Debts  incurred  for  domestic  uses,  by  the 
slave,  wife,  mother,  or  disciple,  of  one  gone  to  a  far 
Debts  binding  country,  or  deceased,  and  also  by  his  son,  must  be 
the  f'?nilIlC  when  Pa*^’  says  And  Yajnavalkya  holds :  7 

contracted"’^ Tts  “  A  woman  shall  not  pay  debts  incurred  by  her  hus- 
use  by  others.  band  or  son;  neither  a  father  those  of  his  son,  nor  a 
husband  those  of  his  wile,  unless  contracted  on  ac¬ 
count  of  the  family.”  K/ityavana  :  Ihat  must,  be  paid,  which  may 
have  been  verbally  promised,  as  well  as  what  has  been  engaged 
for  to  another.  ’  NSrtula  "  ‘  A  father  must  pa\  the*  debt  of  bis 
son,  contracted  in  a  tune  of  distress.’  \  ap'iavalkya:1*  •*  If  the  wife 
of  a  herdsman,  a  vintner,  u  dancer,  a  •  washerman,  or  a  hunter, 
contract  a  debt,  the  husband  shall  pay  it.  because  his  livelihood 
chiefly  depends  on  the  labour  of  such  a  wife.’  '1  lie  same  author 
says  ::u  “  A  debt  acknowledged  [by  her  husband),  or  contracted  by  her 
jointly  with  her  husband  or  son,  or  contracted  bv  the  woman  herself, 
'must,  be  paid  by  a  wife  [or  mother  :]  no  other  debts  shall  a  woman  be 
compelled  to  pay.  '  And  even  it  not  acknowledged,  she  shall  still  pay 


1— Digest  1st.  274. 


7>— Digest  1st.  2(2.  Reports  1st,  p.  l»i>,  note  J. 

6- Digest  1st.  17.  Cole,  on  Oblig. 24-28-31-232.  Strange's  Eleui.  1st,  275. 
7— Digest  1st,  at  3.  Reports  2d,  203.  Cole.  p.  26-9.  8 -Digest  1st,  298. 

—Jhgrsl  5s!.  :'U7.  IVc.  an  o!,i;,v  op  strsiisre  1st.  S7A  10  —Digest  1st.  31+. 


it,  if  she  have  received  his  estate:  for,  thus  says  Katyayaua  “If  a 
wife  be  thus  addressed  by  her  lord  at  the  point  of  death,  [or  just  before 
a  long  journey],  ‘  Such  a  debt  must  be  paid  by  thee,’ 
CLXXXIV.  _  she  must  pay  it,  however  unwilling,  if  assets  were  left 
in  her  hands.”  Narada  :2  “But  if  a  woman  who  has 
male  issue,  [but  no  several  property],  desert  her  son,  and  recur  to  ano¬ 
ther  man,  her  son  alone  must  pay  the  whole  debt.”  This  however  refers 
particularly  to  a  son  who  has  got  possession  of  his  father’s  wealth. 

“  A  debt  contracted  before  partition  by  an  uncle,  or  a,  bro¬ 
ther,  or  a  mother,  for  the  support  of  the  family,  all  the  parceners  or 
joint-tenants  shall  discharge.” 

21.  Should  neither  [the  creditor,  nor]  his  sons  nor  other  relatives, 
be  in  existence,  the  modes  of  obtaining  payment  are  as 
Heirs  of  crcdi-  declared  by  NSrada  :*  If  a  creditor  .  of  the  priestly 
tors  Low  to  re-  dags  p,e  npf  present  but  have  jssue>  the  king  shall 
co'er'  cause  the  debt  to  be  paid  [to  them  ;]  if  he  have  no 

issue,  to  his  near  kinsman  [Sakulya  ;]  if  he  leave  none 

. . .  _ .  who  are  near,  to  those  who  are  distant  [paternal  and 

fault  of  them.  maternal,'  Bandliu  :]  If  he  leave  no  heirs,  near  or  dis¬ 
tant,  [nor  persons  connected  by  sacred  studies,]  the 
king  shall  b*stow  it  on  worthy  priests  ;  hut  if  none  such  are  present, 
let  him  cast  it  into  the  waters  :  [the  debts  of  other  classes,  in  similar 
circumstances,  he  may  seize  for  himself.”]  Prajftpati  also  says  :  “  If 
there  be  no  distant  kinsmen,  let  it  be  paid  to  some  twice-born  man,  or 
be  cast  into  the  water  :  When  cast  into  the  water  or  into  the  fire,  that 
'money  is  carried  to  the  account  of  [the  deceased,  or  of]  his  ancestors 
in  a  future  state.”  If  however  an  owner  should  ap- 
Reservatiou.  pear  to  claim  money  [whicli  is  to  be  so]  thrown  int-o 
the  fire,  or  the  like*  lie  shall  obtain  it. 


Appropriati 


1.  N<rada: 
Deposits. 


licil. 


CHAPTER  VI. 

Of  Deposits, — fiiksltcpa. 

“  Where  a  man  bails  any  of  his  effects  to  another,  ii 
whom  he  has  confidence,  and  from  whom  he  has  m 
doubt  of  receiving  bis  property  again,  it  is  a  deposit 
which  the  wise  call  Nikshepa.”:6  Wien  a  thing  is  de 
posited,  under  seal,  without  mentioning  its  quantitv 
if  its  kind  and  form  be  unknown,  it  is  considers 
as  an  Upanidhi:  but  the  wise  call  a  specified  deposi 
Nikshepa.” 


1— Digest  1st,  31  f>,  where  it  is  attributed  to  Narada.  2— Digest  1st,  320. 

3—  Digest  1st,  SSI. 

4 —  Digest  1st,  33t>. 

5—  Digest.  1st,  401.  Strange's  Klein.  1st,  2S0. 

6—  Digest  1st,  403.  Em- “  deposits  under  seal,”  see  Essay  ou  Bailments,  p. 
range  lit,  282.  For  a  “deposit”  see  Essay  on  bailments,  p.  52,  note  t. 


HINDU'  LA V, '-HOOKS’. 


2.  Bihaspati  ;l  '•  Tlvi  morit.  <>i  <m.!  who  pivxorvis  a  deposit,  or  pro¬ 
tects  a  is  tin*  same  with  the  merit  oiiiitn 

rrcscrvaliun  who  o-jvos  vo^-is  r.v  clothes.”2;  “The  very 

™}™tmlionot  O.iuu  must  la*  nrtow]  to  tl.e  veiy  man  who 

lKm'  hailed  it.  in  the  very  manner  m  which  it  was  bailed  : 

:ifc  must  not  he  delivered  to  Ins  heir,  apparent  nr  presumptive.”  Depo¬ 
sit,  ft  thing  bailed.  Kul  to  his  h-.ir.  but.  to  the  boiler.  in  his  own  per¬ 
son.  Maim:0  “lie  who  restores  not  .1  thing  really  deposited,  and  he 
who  demands  what  lie  never  bailed,  shall  hotli  he  punished  as  thieves: 
or  shall  pay  a  line  equal  to  the  value  ol  the  thing  elaimed.” 

15.  Bi-haspati  “  Should  the  bailee  sutler  the  thing  bailed  to  be 
destroyed  by  Ins  negligence,  while  lie'  keeps  bis  own 
Rubs  in  case  of  goods  with  very  dilierent  fare,  or  should  he  refuse  to 
damage,  or  loss.  restore  it  on  demand,  he  shall  he  ('(impelled  to  pay 
| the  value  oi  1  it  with  interest.’  Different  care,  pre¬ 
serving  his  own  property.  But  if  his  own  property  should  at  the  same 
time  suffer  injury,  through  that  act  of  negligence,  lie  is  not  to  blame. 

Yfijnavalkya  :•  ••  U  the  depositary,  ot  lus  own  accord 
Or  use  oi  them,  [without  the  consent  ol  the  owner.]  use  the  thing  de¬ 
posited,  lie  shall  he  amerced,  and  eomjielled  to  pay 
the  price  of  the  thing  with  profit,.  Use,  make  a  livelihood  by  ein- 
ploying  it  in  lus  worldly  transactions  for  the  sake  of  gain* 


4.  Projit.  interest. :  ol  which  a  distinction  is  mentioned  by.Ka- 
tvityana  :•  “  A  deposit,  the  balance  of  interest,  a  corn- 
interest,  on  them,  modi  tv  sold,  and  the  price  ot  a  commodity  purchased, 
not  being  paid  after  demand,  shall  bear  interest  at  the 
CLXX.YY  I.  rate  ol  five  in  the  hundred.  ’  Mann  :"  f“  For  the  first 
,  ,  offence  I,  the  King  should  compel  a  fraudulent  deposi- 

fcr  friii't"'5  lm<”U  tary,  without  any  distinction  between  a  deposit  under 
seal  or  open,  to  pity  a  fine  equal  to  its  value.” 


5.  Bihaspati  :s  “  If  it  be  destroyed  by  the  act  of  God  or  of  the 
king,  together  with  the  goods  of  the  bailee,  there  is  no 
Dmption  for  fault  in  him.’  Y6jiiavalkva  ■?  ‘-.But  he  shall  not  be 
:l  oi  God  oi  compelled  to  replace  that  [deposit]  lost  by  the  act  of 
"S'  Uod  or  the  king,  or  seized  by  robbers.”  Manu  :’°  But 

delivery  to  tf  a  depositarv.  bv  lus  own  free  act,  shall  deliver  a 
leiiUof  the  deposit  to  the  heir  ol  a  deceased  bailer,  he  must  not, 
be  harassed,  either  by  the  king  or  by  the  kinsmen  [of 
the  deceased  ].  Heir,  a  near  relation.  The  sense  is 


1 —  TMge-st  1st,  416.  Strange’s  Elcm.  1st,  2S1. 

2 —  Digest  1st,  415-1.0.  Strange’s  Elom.  1st,  2S0. 
o — Chap.  Sfh,  v.  191.  Digest  1st.  432.  q.  v. 

4— Digest  1st,  420.  Strange’s  Elern.  1st,  27S-2S2.  Essay  onBailments,  p.  C-16. 
6— Digest  1st,  428.  Strange’s  Elem.  1st,  2S3. 

G— Digest  1st,  427.  7— Chap. 8th,  v.  192. Digest  1st,  432.  ' 

^  8—9— Digest  1st,  421-2.  Essay  011  Bailments  104.  b.  note.  Strange  1st,  27S- 

1 9-Chap.  Sth,  v.  180.  Digest  1st,  420. 
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vyavaha'ra  mayu'kiia.  ciiaiV  vr.  127 

this,  ‘  he  must  not  he  harassed,  -without  proof, -for  the  sake  of  more 
property  [than  was  delivered.’] 

8.  The  whole  of  the  above  laws  relating  to  deposits,  are  also  other- 
-  ‘  wise  collectively  applied  toother  bailments.  Bihrts- 

The  above  rales  pati  "  In  the  ease  of  a  deposit  for  delivery  [anvahi- 
1  ‘‘m,]  a  loan  for  use  [ySchitam,]  a  bailment  with  an 
tist  [cilpi  nySsa],  and  a  pledge,  [bandliaka]  the 
same  law  is  enacted,  and  likewise  in  the  case  of  a 
person  received  under  protection  [or  a  dependant.]”  A  deposit  for 
delivery,  is,  when  a  chattel  is  given  into  the  hands  of  another,  saying, 

‘  Such  an  one  deposited  it  with  me,  and  I  pray  you  .  give  it  to  him.’ 
Loan  for  use,  ornaments  or  the  like,  borrowed  for  the  sake  of  show  at 
a  marriage,  or  other  ceremony.  A  bailment  with  an  artist ;  what  ha.s 
been  openly  deposited  witli  goldsmiths,  or  such  persons,  to  be  ..made. 

into  earrings-or  the  like.  Narada  :2  “  This  very  law  is 
CLXXXVII.  enacted  in  the  case  of  loans  for  use  [yachitam,]  depo¬ 
sits  for  delivery  [anvShitam]  and  the  like  ;  bailments 
with  an  artist,  [qilpi  nyasa]3  sealed  deposits1  [upanidhi,]  bailments 
in  the  form  called  nyfei,  and  rebailments  [pratinyasa,”J  Mebailmenf, 
that  is,  when  the  depositary  rebails  to  another  the  veiy  thing  which  . 
had  been  bailed  or  deposited  with  him  by  the  original  owner.5 
.  7.  Compensation  must  in  some,  cases  be  made  by  the  artist,  even 
when  the  goods  bailed  have  been  destroyed  by  the  act 
Compensation  in  of  God  or  the  long;  for  KStySyana  says  f  “  If  the 
certain  cases  of  artist  keep  the  thing  bailed,  after  the  time  agreed  on 
God  ^  1  6  ■  °  for  working  it  [into  ornaments  and  the  like,]  he  shall 
be  forced  to  pay  its  value,  even  though  it  be  destroyed 
by  the  act  of  God.” 

8.  Narada :  "  An  eighth  share  of  the  value  is  lost,  of  clothes  once 
washed  ;  when  twice  washed,  a  quarter;  thrice,  a  third; 
hate  of  valna-  aud  when  four  times  washed,  a  half;  hut  after  more 
lion  for  clothes.  than  half  the  value  is  gone,  it  shall  be  valued  in  order, 
.,  .  according  to  the  damage  of  each  quarter  share.”  Yaj- 

unanthorhed  use  hayalkya :  “  The  washerman  who  wears  on  his  own 
of  them.  *  person,  the  clothes'  of  his  employer,  shall  be  fined 

three  panas.  But  if  they  be  sold,  or  let  out  to  hire,  or 
pledged,  or  lent  out  by  him,  [he  shall  be  fined]  ten  panas.”  Let  out  to 
hire,  what  lias  been  given  to  another  for  receipt  of  hire.  Fledged,  put 
out  in  pawn. 


1 — Digest  1st,  410. 

2 —  Digest  1st,  408.  Strange’s  Elcin.  1st,  271,  Essay  on  Bailments  30. 

3—  Esssv  on  Bailments  p.  22,  notc-7,  anti  p.  90-01.  “Ilmiig  of  wort.”  Stra'wc 

1  si,  293.  "  ° 

4—  Strange’s  Elcm.  1st.  282.  Essay  on  Bailments  p.  38.  See  Digest  1st,  402, 
Yainavalkya, 

5—  Strange’s  Elcm.  1st,  *80-90.  G— Digest  1st,  -1-10.  Strange  l:-l,  593. 
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lie  increase  j ri  weight  of  thread,  furnished 
the  workman  for  the  purpose  of  making  up  certain 
Farther  remarks  clothes  and  the  like,  is  laid  down  bv  the  same  author  : 
on  volmuiou  ol  « 'pen  pnluS'  per  centum  shall  be  the  increase  in  [weight 
w.mii  .s  un...  0f]  cloths  made  of  woollen  or  cotton  thread.  In  cloths 

CLXXXVlIf  middlmg  quality,  live  palas  per  centum  must  be  the 
increase,  but  m  those  of  line  quality,  three  palas  are 
declared  to  be  the  standard.  ’  In  some  lands,  decrease  is  allowable,  by 
the  same  authority,  who  says:  “In  embroidered  cloths,  as  well  as 
those  made  of  a  hair,  a  thirtieth  share  is  declared  |to  be  admissible]  as  loss 
[in  weight.]  but  there  is  to  be  neither  loss  nor  cam,  m  the  weight  of 
those  made  of  silk,  or  of  the  bark  of  a  tree.  LmbroulcreA,  by  describ¬ 
ing  the  Svastika.  or  other  patterns  on  ready  prepared  cloths,  or  other 
material,  with  coloured  thread  or  the  like. 


11.  In  work,  when  a  certain  term  is  specified,  and.  the  workman 
fail  to  send  home,  the  article  wnen  demanded  within 
Rules  regard-  the  term.  then,  even  if  damage  happen  to  the  goods, 
mg  i  contraas  for  ^he  workman  is  not  to  blame  ;3  for  the  same  author 
"01*’  says:  •'  If,  having  fully  considered  the  nature  of  "the 

work,  a  certain  time  be  fixed  for  its  delivery  ;  m  that  case,  should  the 
owner  demand  it  when  only  half  finished,  and  not  obtain  it,  still  it 
shall  not  be  awarded  to  him.  ’  The  exceptions  are  declared  by  the 
same  author :  If,  when  the  term  has  elapsed,  and  the 
Exceptions.  work  is  finished,  the  workman  should  not  deliver  it. 

when  demanded  of  him,  and  it  be  afterwards  damaged, 
or  stolen :  the  person  who  would  have  received  the  article,  shall  obtain 
tlie  value,  of  it.”  And  again:' “He  .who,  having  re- 
Punisliment  of  ceived  a  thing  borrowed  for  his  use,  shall  not  restore 
a  fraudulent  kor-  jj,  when  demanded  back,  shall  be  seized,  and  by  force 
rower-  compelled  to  give  it  up  ;  and  let-  a  line  be  imposed,  if 

lie  do  not  then  restore  it. 


1— The  following  rules  arc  not  unknown  to  the  English  law,  which  has  several 
Itutcs  to  prevent  fraud  in  similar  cases.  See  Tomlins,  tit.  “  Manufacturer*:  bold 

2— As.  Ties.  5th,  91.  Wilson  ad  verb. 


-12,4 


*  .  CHAPTER  VII. 

.  :  Sale. without  Owmrship^Asv&mivikraya,) 

1  */.  “ -WheA'the  goods:  of  another  are  sola  in  the  owner’. 

Side  Without-,  absence, ■[’whether  they  had  been]  borrowed  for  us'e 
°"‘P-  -  bailed  for.  delivery,  deposited,  under  sea Z  stolen ft' 

Pled^law.  den°te  the’ 

i  .  ^  of  imitation, .but  a 

[‘  '  **»*.  ■  !  ■■  ■  ^I0m  a-  nian  not  of  a  good  character,  in  private  at  a 

■  ffe“ 

■  ss  tya&  “» S'svarsj 

es,  he  shalT' jn  that  case  be  cohJeffiT hmSe  ™h  7  ^T 

purchaser. is  entitled  to  the  thihg  ”  1  J  aou,)le  lte  value ;  and  the 

4;  ■  He?lso%s  down  tiie  qoui^to  be  pursued  by  the  buyer :  •  «But  if  the 
Production  „f’  ^ndemnSl  fnvl'  tl  P"rchasei'  ^all  by  no  means  be 

tile  seller  indem-  '  “j ed,tol  then  the  law  suit  must  be  continued  be- 

allowed]  and  pro-  ^ocmdmg  to  the  length  of  the  road.”"'  ■  «  Jf  he  cannot’- 
oeedinga  in  de-  produce  the  seller,  let  him  even  testify-  tb»  ,,,  I  0fc 
tault.  and  if  the  bejSfi^fSll 

' _ “  ^  the  ti«g"  /'  The  claimant  fhoultl  Rfirst 


3—  Driest  1st,  45 a, 
2— Digest  1st,  474.' 


lsl,  2firi-302-3. 


;t.  t'i  clear  himself,  the 
n- 1  witnesses,  his  own 


I  , 


clonviy  [in 
t  to  the  i 


1  the.  vendor  he  not  produci- 
u.,.o\m  ,n  .1,!  I,),,,  and  the  vendee  prove  the  public  sale,  the  latter 

i’ri»”ir  ’i’ '  '  innsr  >!C  <iismissf.l  hv  the  king  without  punishment; 

ntvl  the  tiivnici’-  owner,  who  lost  the  chattel,  may  take 
it  Pack  oil  priymo  the  vendee  liall  its  value.  Aol  producible,  not  to 
he  pointed  out-  Ik  alludes  to  the  property  being  assayed  [as  it  were 
hv  the  buyer!,  bv  |the  test,  of]  a  public  sale. 

(j.  ls.6tva.vii.na "  The  delendant,  not  clearly  proving  an  open 
sale  to  him,  or  not.  pointing  out  the  seller,  shall  be 
Wales  m  ms-  marie,  to  deliver  the  thing  claimed,  and  to  pay  a  fine.” 

1  r 1 1  -lr  Brlinsnati  :3  If  a  purchase  be  made  before  a  public 

ink  iTir-'"  V  assembly  I  of  traders],  with  the  knowledge  of  the  king's 
officers.  hot  from  a  seller  whose  dwellmg-place  is  un¬ 
known  :  or  if  a  claim  he  made  after  the  death  of  the 
seller,  [though  known],  the  owner  of  the  thing  may  recover  his  own 
property,  on  paving  nail  the  price  given  :  hall  the  value  is  lost  to  each 
of  them  :  such  must  he  the  decision.  Marielu  Tut.  if  he  cannot  pro¬ 
duce  the  seller  Ins  dwelling  place  being  unknown,  the  loss  shall  be 
l»>m«  equally  by  the  buver,  and  by  the"  | former]  owner  who  had  lost 
■the  thing. '  GvriJnia  plnce.  the  spot  where  the  seller  resides. 

7  m thuds  :  "  1- or  the.  possession  ot  women,  or  cattle,  as  well  as 

land  h-ave  must  be  distinctly  granted.  He  who 'enjoys 
i\  cu.m,  caiilc.  iiiem  without  leave,  shall  be  forced  to  pay  the  hire  of 
.-..m  t.nJ.  snob  enjoyment,."  Granted,  ordered.  The  hire  of  cn- 

"  lO'iiofiui  rent,  similar  to  the  lure. 

8  \ainav«lkya  :»  "  1  he  owner  of  a  thing  lost,  or  stolen,  which 

had.  been  seined  by  the  officers  oi  the  police  or  revenue, 
term  lor  rrsto-  whether  by  sea  or  land,  shall  take  it.  [if  claimed]  within 
latioii  ot  (u  to.u-  ,,ne  vefll, .  „5tel.  tbat-  time,  the  prince  [shall  retain  it].” 
"  4S  pr,r  (]us  text-  of  Maim”  :  “  Three  years  let  the  king 

dela'i’  the  property  ot  which  no  owner  appears,  [alter  a  distinct  pro¬ 
clamation]  ;  the  owner,  appearing  within  the  three  years,  may  take  it ; 
but  after  that  term,  the  king  may  confiscate  it.  it  is  only  with  refer- 
*.»•»  t,<  property  belonging  to  a  Qrotnva.  [one  conversant  in  the  Vedas], 
The  same  author  says'  :  ”  The  king  may  take  a  sixth 
Willi  Ihc  sitae  part,  ot  the  'property  so  detained  by  him,  or  a  tenth,  or 
to  be  reserved  or  a  twelfth  remembering  the  duty  of  good  kings.”  Then, 
■"  . .  in  (he  first. year,  he  must  give  up  the  whole  of  the  pmv 
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perty.  .  In  the  second  year,  let  him  give  it  up,  after  deducting  a  twelfth 
share  ;  in  the  third  year,  a  teeth  ;  in  the  fourth,  a  sixth.  After,  that 
term,  the  king  may  confiscate  it ;  this  only  in  case  of  its  owner  not  ap¬ 
pearing  after  three  years  :  and  then  it  may  be  appropriated  by  him  only 
.  .  ’  for  his  expenses  but  if  the  owner  then  make  his  ap- 

6  pearance,  it  must -be  made  good  to  him,  even  if  ex¬ 
pended  :  Thus  says  the  MitaksharS.  This  however, 
only  if  the  owner  be  unknown-;  for  if  it  be  known,  ‘  that  such  an  one 
‘  went  away,  forgetfully  leaving  the  said  property  behind,’  then  he  shall, 
get  it  back,  even  after  three- years.  Even  the  prince  possesses  no  right 
of  disposing  of  it,  though  he  may  at  the  same  time  take  some  'portion, 
however  small,  as  his  share. 

9.  Y&jnavalkya  propounds  the  remuneration  for  trouble  of  the 
.  '  finder,  keeping  during  one  day'  the  stray  animals  of 

i  he  finder  of  st™  vs  all0^ler  :  “  The  owner  of  stray  animals  must  pay  four 
CXCII.1  °  *  *"iyS  Pa,.'as,  if  the  animal  be  of  the  species  with  solid  hoofs  : 

five  panas  for  a  human  creature ;  two  for  every  buffalo. 

.  camel,  cow, 'or  animal  with  cloven  hoofs  ;  but  only  a  fourth,  for  every 
goat,  or  sheep.”  But  their  food  must  be  paid  for  besides. 


10.  On  the  subject  of  treasure  trove,  [Nidhi]  Yajiiavalkya 
.  says  “  Let  the  king  obtaining  unclaimed  property 

to  treasure  trove!  [hidhi]  give  half  to  Brahmanas  :  but  a  learned  Brah¬ 
mans,  .may  keep  the  whole,  for  he  is  lord  of  all.”  “  And  ' 
the  king  shall  receive  a  sixth  part  of  unclaimed  property  occupied  by 
any  other  person.”  “  In  case  of  its  being  discovered  without  informa¬ 
tion  from  the  finder,  he  must  be  made  to  pay  a  fine  as  well  [as  the 
sovereign's  share]!”  If  however,  any  one  prove  by  mark,  measure,  or 
the  like,  that  the  property  found  belongs 'to  himself,  in  that  case  let 
the  prince  deliver  it  to  .  him,  after  giving  a  twelfth  share  to  the  informer, 
and.  taking  his  own  sixth.  This  is  stated  by  Manu2 :  “  When  a  man 

claims  treasure  trove,  declaring  truly,  ‘  This  is  my  own  property,’  the 
prince  shall  skill  retain  his  own  sixth  share,  and  also  a  twelfth.”  This 
twelfth,  beyig  that  assigned  for  the  informerfa/ 


11.  .  On  the  subject-  of  property  carried  off  by  thieves,  the  same 
Restoration  of  author  says  ?  “  Let  property  carried  off  by  thieves  be 
stolen  property  to  restored  by  the  prince  to  the  owner,  of  whatever  class  he- 
the  owner.  may  .lie  ;  if  the  prince  take  possession  of  it,  he  partakes 

v_  of  the  crime  with  the  thieves.”  In  ease  he  ho  unable 

CXCIU.  to  recover  it  from  the  thieves.  Kish  mi  iV'nipSynna. 

[VyiSsa]  says  “  Should  the  prince  be  unable  to  recover  stolc-u  property 
from  thieves  he  shall  make  it  good  from  his  own  treasury,  provided 
he  be  powerless.”  Thus  has  been  expounded  the  law  of  sale  without 
ownership. 


1— Macnaghtep,  437.  Digest  1st  461.  S-C-hap.  Stb,  v.  35. 

3 — Chap.  8th,  v.  40.  Alacusghtc)),  457.  4— Macnaghtcii,  437. 

(a)  As  to  treasure  trove,  see  Mao.  lire.  XI  of  Is3>-,  Act  XI]  of  1833,  Mad.  3.  I. 
1S60,  p.  88.  YAjiiavslkva  bj  ltocr  and  ilwitr.  >•  3-1,  35.— I'd. 


VIII. 


a  title 


hi:1  ■■  \\  hen  traders,  i'v  others,  jointly 
less,  it  is  called  a  '  concern  among  part- 
f  judicial  procedure. 


~  2.  Bi'haspati  :3  "  \Vhatever  projierty  a  man  lends,  with  the  as- 

sent  of  ninny,  or  whatever  business  lie  so  causes  to  be 
t'ont11**1  0J  IS'  performed,  is  considered  as  the  act  of  all  the  part¬ 
ners.  ’  •> :  ‘-lliev  are  declared  to  be  competent  arbitra¬ 
tors,  and  witnesses  for  each  other,  m  doubtful  cases  of  deceit;  provided 
they  bear  no  ennntv  to  either  party.’  -  Miuttld  one  oi  the  partners 
rx-rTV  be  justly  suspected  uv  iv.-uid.  in  buying,  selling,  [and 

the.  lilce'.  he  may  be  cleared  by  ordeal:  such  is  the 
rule  in  all  controversies. 

.*»  Y.yin  Ikvi  ‘ 


:ut,  ol>'viiKis.  partner  does  \ 


n  of  crooked  ways  let  the  other  part¬ 
ial.  profit :  and  let  a  partner  unable  to 
tiler  mail  to  act  for  him,’2:  "  If  one 
at  the  others  torbid,  or  disapprove,  or 
it  he  be  negligent-  (ui  doing  what,  they  allowl,  and  the 
[common]  property  be  injured,  lie  shall  make  it  good  :  but  he  who  pre¬ 
serves  it  from  [robbers  or  other]  misiomme,  shad  receive  a  tenth  part 
oi  it  [as  Ins  rewardf  a  A  j" 

4.  ktitvayana'  :  '■  It  lour  kinds  of  ai'tssans  be  jointly  employed  ; 

young  apprentices,  mere  experienced  scholars,  good 
ill  a '"•utiic-si  '  artists,  and  teachers,  they  shall  receive,  m  order,  one 

‘  1  shave,  two.  three,  and  four  shares,  ol  the  paj*  or  profit.’’ 

Yownq  airpi-cTiiiCus,  persons  learning  their  trade.  More  experienced 
edwh'rx.  those  wno  are  well  versed  in  it.  (rood  orMe.  thorough¬ 
ly  Skilhd  (ol  .  b  If1  1  T  lane)  ,  j,  is.s  m.kmgmv  inden¬ 
tions.  Jirbaspat-i “  Where  several  men  ioim.lv  build  a  Louse  or  a- 
temple,  or  dig  a  pool,  or  make  sacred,  utensils,  let  the  chid  workman 
receive  a  double  share  of  the  pav.’  The  same  author  adds2  :  This 
has  been  ordained  by  wise  legislators  lor  a  band  oi  musicians :  let  him 
who  marks  the  time  skilfully,  take  a  share  and  a  hall ;  and  let  the 
singers  nave  equal  shares. 

1 -Digest  2d,  j>.  1  4— Digest  2d.  17-Si. 

■  - — Digsst.  2d.  f>6-7.  r> — Din,cd  2d  12. 

— Digest  2d,  S-9.  8-Digest  2d,  78. 
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.  ■:  die  pro  ins  at 


that  ‘ 


either  in  proportion  to  the  capital 
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Ktrtyayana  :  “'If  men]  |  who  have  joined  together  in  any  busi- 
.  ness],  but  are  dispersed  abroad,  meet  with  imprison- 

boiare^iTooTsAai6  menb  then,  whatever  is  paid  for  the  sake  of  their  libe¬ 
ration,  shall  be  borne  by  them  according  to  the  share 
of  each.”1 2 3  “  The  law  [before]  propounded  relates  to  all  partners,  whe¬ 
ther  merchants,  husbandmen,  robbers,  [commissioned  in  war  time  1,  or 
artizans,  when  they  have  made  no  special  agreement  for  their  shares.” 


CHAPTER  IX. 
n  of  Gift. — (Dattdprcu 


1 .  Nfirada  : 4  “  When  a  man  desires  to  recover  a  thing  which  was 

not  duly  given,  it  is  called  subtraction  of  what  has  been 
^  SubtiuctMu  of  „}ven  .  [anc[  tlris  is]  a  title  of  administrative  justice.” 
S'cxcv.  iVof  dldy  given,  is  a  past  participle,  to  denote  the  qua¬ 

lity  of  the  transaction,  and  signifies  ‘  prohibited.’  The 
same  author  adds  A  "  In'  civil  alfairs,  the  law  of  gift  is  four-fold ;  what 
may,  or  may  net,  be  given ;  and  what  is,  or  is  not,  a  valid  gift.” 

2.  Narada;5  “  Wliat  is  bailed  for  delivery,  what  is  lent  for  use,  a 

piedge,  joint  property,  a  deposit,  a  son,  a  wife,  and  the 
InraneiKwIr  pro-  whoj8  estate  of  a  man  who  has  issue  Jiving,  the  Sages 
•  have  declared  unalienable,  even  by  a  mau  oppressed 
with  grievous  calamities,  and  [of  course],  what  has  been  promised -to 
another.”  Now,  as  a  mau  has  no  property  in  his  wife  or  son,  it  is  only 
a  repetition  of  the  prohibition  against  their  alienation,  in  conformity 
to  the  Vedas.  '  Neither  between,  nor  in  the  heavens  above.’  From  this, 
and  from  the  law  of  Yajiiavalkva  :T  .«  In  distress  for  [the  maintenance 
of ]  the  family,  [or.  the  family  not  opposing  the  gift,  on  account  of  po¬ 
verty],  property  may  he  given  away,  except  a  wife  and  son,”  the  pur¬ 
port  of  the  above  is  confirmed  by  the  reservation  of  a  wife  and  son. 
The  non-existence  of  property  in  a  wife  ov  son  has  been  already  exa¬ 
mined  in  the  discussions  on  property. 


3.  Inc; 
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1—  Digest  2d,  SO,  where 
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2 —  Digest  2d,  $3. 

G— Digest  2d,  9/ -S.  Jtrp 

7— Digest  2d,  1 28.  Rep 

S— Digest  2d,  110. 


<1  to  pay  the  lit 


■o  given.  is  declared  by  tirhaspatl  :*  “  A 

ve  what  remains,  after  the  food  and  eloth- 
inily.  What  must,  without  fail  be  given, 
atvftvana  ■  He  who  delivers  not  a  pre- 
lie  has  promised  to  a  Brahman,  shall  he 
and  incurs  the  first-  amercement.” 
i  shall  not  give,  even  what  lie  has  promis- 
■son  whom  the  law  declares  incapable  of 
(.oft-  or  sale  o(  a  livelihood  [Vrtti]  are 
len  bv  \  vasa  "They  who  are  bom,  or 
ten.  and  they  who  are  still  m  the  womb, 

:  no  gitt  or  sale  should  therefore  be  made.” 
iinds  the  distinctions,  of  gifts,  valid  and 
d  gifts  are  declared  to  he  of  seven  sorts ; 
some  sixteen  terms.  7  '■  They  who  know 
tits,  declare,  that  things  once  delivered  as 
ages  :  for  |  the]  pleasure  [of  hearing  poets, 
natural  affliction ;  as  an  acknowledgment 
al  gilt  to  a  bride  [or  her  family  ;]  and 
resumed.  Regard,  religious  purposes  :  s 
been  given  by  men  agitated  with  fear, 
jrief.  or  [the  pain  of]  an  incurable  disease  ; 
■.  or  m  jest,  or  by  mistake,  or  through  any 
considered  as  imgiven  :  So  must  any  thing 
a  [slave  or  other]  person  not  his  own 
insane,  or  intoxicated,  or  m  consideration  of 
what  shall  be  given  ignorantly,  to  a  bad 
n-  an  illegal  act.  must  lie-  considered  as 


e  interpreta  tion  is.  afflicted  with  pain 
other  mpiulse  :  Whatever  has  been 
,ed  by  fear,  ol  beating  or  the  like, 

:  and  in  tin;  same  manner,  what  is  ■ 
a v  be  expended,  trom  anger  against 


1— See  Chap,  istli,  para  skt.  *— Digest  ad,  loi. 

3— Digest  2(1,  170.  4— Digest  2d,  172. 

5— Digest  2d,  113-  Jim-  VS.  21.  Mil  .  257.  Reports  2(1,428. 

0— Digest  2nd,  95.  .  7— Digest  2nd,  175. 

8—  Digest  2nd,  1S1.  Reports  1st,  31.  Colcbrooke  on  Obligations.  2G— 45— 48— 
232—243. 

9 —  Dor  “  Minority, see  Digest.  1st,  293,  2nd,  115.  Cole,  on  Oblig.  26.  Reports  2d, 
57 — 117—147.  An  idiot,  and  an  insane  person,  seem  incapable  alto  bv  English  law. 
Cole,  on  Oblig.  227-23. 

10—  Digest  2nd,  200.  Cole,  on  Oblig.  53. 

See  *  A.  J  08  of  1803,  Mad.  II.  C.  Rep — T.tl. 


brothers  or  other  persons  [the  rightful  heirs  :  by  mistake,  as,  when  gold 
is  given  by  mistake,  when  the  intention  was  to  give 
CXCVH.  .  silver;  through  fraudulent  practice,  as  if,  ‘  The  icing 
were  about  to  give  a  cow  to  Devadatta,  and  it  be 
given  to  some  other  man,  supposed  to  be  the  right  person  by  his  as¬ 
suming  the  dress  of  Devadatta  by  a  diseased  man,  one  whose  mind  is 
unsettled  by  disease  ;  by  one  intoxicated  with  any  substance  or  liquor 
which  produces  drunkenness  ;  or  insane,  by  the  effects  of  the  air,  or 
from  any  other  cause.  Given,  bestowed ;  what  is  given  to  a  person  who 
fails  afterwards  in  the  performance  of  any  act,  the  donor  [at  the  time 
of  giving  it]  thinking,  ‘  This  person  will  do  my  work  :M  what  lias  been 
given  to  those  practising  unlawful  arts,  tinder  an  idea  that  they  will 
perform  a  lawful  act :  All  these  gifts  may  be  reversed. 


8.  gatySyana:-  “What  has  been  given  by  men  under  the  impulse 
of  lust,  or  anger,  or  by  such  as  are  not  their  own  mas- 
Such  Rifts  iua_v  ters,  or  by  one  diseased,  or  deprived  of  virility,  or 
be  re-smned.  inebriated-,  or  of  unsound  mind,  or  through  mistake,  or 
in  jest,  may  be  taken  back.”  'Through  lust,  for  the 
sake  of  seducing  another  man’s  wife.  Deprived  of  virility,  [womanishly] 
timid.  Given  through  mistake  or  in  jest,  means  as  jt  bribe  [utkocha.] 

9.  s  “  If  a  bribe  be  promised  for  any  purpose,  it  shall  by  no  means 
be  given,  although  the  consideration  be  performed.” 
Recovery  pro-  “  But  if  it  had  at  first  been  actually  given,  it  shall  be 
hibited,  of  a  bribe  restored  by  forcible  means  ;  and  a  fine  of  eleven  times 
once  given.  as  much  is  ordained  by  the  son  of  Girga  and  by  the 

bribei  defined  son  Manu  ”  The  nature  of  a  bribe  is  thus  exhibited 
by  the  same  author  d  “  Whatever  is  received  for  giving  - 
information  of  an  [improper]  acquaintance ;  of  a  criminal,  of  a  man 
violating  the  rules  of  his  elates,  or  of  an  adulterer  ;  for  producing  a  man 
of  depraved  manners  [ready  to  commit  thefts  or  other  crimes,]  or  for 
procuring  a  man  .'to  give  false  testimony.  That  is  all  denominated 
f  utkocha]  given  on  an  illegal  consideration.” 


Manu  :5  “  When  the  judge  discovers  a  fraudulent  pledge 

sale  ;  a  fraudulent  gift,  and  acceptance,  or  in  whatever 
II.  .  other  case  he  detects  fraud,  let  him  annul  the  whole 
transaction.”  Fraud,  circumvention.  Or  in  whatever 
8]1  a'4*  °^ier  casc>  that  is,  in  whosever  business.  The  mer 
“  c  '  mg  is,  the  whole  of  that  business  in  which  fraud 


2 —  Digest  2 ad,  197,  Reports  2nd,  117. 

3 —  Digest  2ud,  195,  Katv.naiiri.  Cole,  on  Oblig-  58.  Strange's  firm.  Is;.  271. 


i  :i  man  lias  promised, 
.digions  purpose,  must 
iming  it,  his  son  shall 
■  it  .  ,  For  a  continua 
Nirimva.  written  by 


1.  ?i  lira  da  •?  "  When  a.  man  vit-nls  not  t  he  obedience  he  has  pro¬ 

mised,  it  is  called  a  broach  ol  promised  obedience; 
cervjcc.  wluen  is  a  ratio  ot  law.  im  rvauts  are  of  three  ranks, 

r  says  Lrliusunu  ••  J  m»  soldier  is  the*  highest  of  ser¬ 

vants  ;  the  ploughman  w  the  middlemost ;  the  porter 
R*-rv»nis  of  i»  declared  the  lowest,  and  so  is  a  servant  employed  in 
three  derives.  the  business  of  the  household.  Narada  A  "  He  who 
shall  be  commissioned  for  afiairs.  or  for  the  superintend¬ 
ence  ol  the  family,  should  be  considered  as  a  comcnissioned  servant  ; 
and  he  is  also  called  a  family-servant  [in  some  instances  |.  ’ 

2.  Katytfvana  :*  Blirgu  admits  the  servitude  of  one  who,  being 

his  own  masrer.  gives  himself,  as  [the  marriage  of] 
rlh  -s  7mu  ed  11  " lf'  t  "  «  kn.  dlul_  d  |  sln.lj  shoul.l  be 

wPi  exc»n*!fn  cf  bruited  to  three  classes:  never  can  a  Brahnmna  be- 
BraSmanstnV  come  a  slave. .  due  servitude  of  men  of  the  military, 
commercial,  and  servile  classes,  who  have  forfeited 
their  independence,  mav  be  m  the  direct,  not  in  the  inverse  order  of 
the  classes.  iNarada  :  «  “  In  the  mvci-sc  order  of  the  classes,  slavery  is 
.not  legal.  Ivatyayana  :7  •'  Where  men  ol  the  three  twicc-horu  classes 
forsake  religions  mendicity,  let  tlie  king  banish  a  man  of  the  sacerdo¬ 
tal  class,  and  reduce  to  slavery  a  man  of  the  kshatnya  or  military 
tribe,  savs  Bhrgn.  I  lie  taking  the  worn  kslnunva  or  nuJitaiv  class, 
intends  the  commercial  ana  servile  classes  also,  a  part  being  put-  for  the 
whole.  The  mode  ol  banishing  a  Brahmana  is  thus  explained  by  . 
Daksha  and  Mrada  :k  "  It  a  man.  after  asm i wing  religious  mendicity, 
abide  not  by  bis  dtitv.  let  the  king  cause  him  to  be  lacerated  bv  the 
teet.  oi  dogs,  and  immediately  banish  him. 

3.  Katyavana  •»  ••  But,  oven  a  man  of  equal  class  must,  not  reduce 

a  BrShmana  to  slavery  :  vet  a  mild  and  learned  man 
W'nt  kinds  of  may  employ  m  labour  one  inferior  to  h.imseli  m  those 
inlvnir.allov  eo  a.,d  qualities  :  still  let  not  tnc  highest  twice-born  man  per- 
wliat  proluoitcd.  form  impure  work.’  Manu  d"  '■  Both  him  of  the  mili¬ 
tary-  and  him  of  the  commercial  class,  if  distressed  for 
i  -Digest,  2d,  90.  2— Digest.  2d.  204.  3— Digest  2d,  2 1 1>. 

4 — Divest.  2d,  22:1.  See  Bl  Com.  1st.  420.  Tile  English  law  admits  four  kinds. 


5—  Digest  2d,  23t.  See  Bl.  Com.  1st.  42o,  note  1. 

C— Divest  2d.  253.  7— Digest  2d,  227.  There  is  n  variation  m  the  reading  of  this  tut.. 
s — Divest  2d,  227.  9— Digest  2d  254-5.  10— Gimp.  Sstli,  v.  411.  t>tranc;c  silem.  1st.  135. 
tej  Act.  "V  of  JSls.  see.  2  prohibits  the  enforcement  ot  any  rights  arising  oat  of  an 
red  properly  in  the  perrr.n  m\d  services  ot  another  as  a  stave,  tree  eases  cited  3 
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a  livelihood,  let  some  wealthy  Brahman  a  support,  obliging  them,  with¬ 
out  harshness,  to  discharge  their  appropriate  duties.”  Appropriate 
duties,  meaning  respectable,  and  such  as  are  suited  to  their  class. 

4.  Kiityayana1  :  “He  who  seizes  a  woman  of  the  sacerdotal 

class,  he  who  sells  her,  and  he  who  enslaves  a  woman 
Illegal  enslave.  0f  family,  impelled  by  lust,  or  causes  her  to  .be  ap- 
mentwithtbepun-  proached  by  another,  shall  be  amerced,  and  that 
lehment  awarded  lenslavemei;fc]  is  nu]1.”  „  The  nlau  who  trouts  as  a. 

slave  the  nurse  of  an  infant  child,  or  a  free  woman,  or 
the  wife  of  his  dependent,  incurs  the  first  amercement.”  Vishnu  “  He 
who  employs  a  man  of  the  most  elevated  class  in  servile  duty,  shall 
be  fined  in  the  highest  amercement.”  KAtyayaua  :3  “  And  he  who 
attempts  to  sell  an  obedient  female  slave  [Bhaktaj*,  though  she  resist 
the  sale,  and  though  he  be  not  distressed,  but  able  to  subsist,  shall  pay 
the  first  fine.” 

5.  The  distinctions  in  slaves  arc  laid  down  by  NSrada5  :  “  One 

born  [of  a  female  slave]  in  the  house  [of  her  master]  ; 
rated  ™*  CnUme’  one  bought ;  one  received  [by  donation] ;  one  inherited 
[from  ancestors] ;  one  maintained  in  a  famine ;  and, 
like  him,  one  pledged  by  a  [former]  master ;  one  relieved  from  great 
debt ;  one  made  captive  in  war  ;  [a  slave]  won  in  a  stake  ;  one  (who 
has]  offered  [himself]  in  this  form.  ‘  I  am  thine  ;  an  apostate  from  re¬ 
ligious  mendicity  ;  [a  slave  for  a]  stipulated  [time]  ;  one  maintained  in 
_  consideration  of  service  [Bhaktaj  ;  a  slave  for  the  sake 

■  '  of  his  bride;  and  one  sell-sold,  are  fifteen  slaves  de¬ 

clared  by  the  law.” 

6.  6  :  "  Of  those  [slaves],  the  first  four  are  not  [of  right]  released 
Who  of  them  f‘ora  .slavery  :  unless  they  be  [emancipated]  by  the  in- 

»■  ni  „f  diligence  of  their  masters,  their  servitude  is  hereditary. 

That  low  man,  who,  being  independent,  sells  himself, 
is  the  vilest  of  slaves ;  he  also  cannot  be  released  from 
slavery.”  7  “  Among  those,  whoever  rescues  his  mas¬ 
ter  from  imminent  danger  of  his  life,  shall  be  released  . 
from  slavery,  and  shall  receive  the  share  of  a  son.”  Yftjiravalkya  : 
"  He  who,  having  become  a  Sauyasi,  falls  from  that  state,  shall  remain 
the  slave  of  the  prince  during  the  rest  of  his  life.” 

7.  Ndrada  ■}  '■  One  maintained  in  a  famine  is  released  from  ser¬ 

vitude  on  giving  a  pair  of  oxen.”  “  One  pledged  [is] 
=l'”  -oi  la-  also  [released]  when  his  masters  redeems  him,  by  dis- 
■_enn-  charging  the  debt”0-1'’ :  “  Pa3'ing  the  debt  with  inter¬ 
est,  a  debtor  is  released  from  servitude.”11  :  “  One  who 
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1— Digest  2d.  2 
3 — Digest  2.1.  23v  ■I—'V'ik  word  ■ . 
5— Digest  2d,  224-23.  l.Vjiebrool 
7— Digest  2d,  211.  HceovU  If!, 
half  of  the  couplet  is  here  omitted  ;  it 
famine,  U  not  discharged  bv  labour  [alar 
B  -Digest  *d,  2‘  ‘  ” 
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in  jujuirnt.  be  “ 


offered  himself  in  I  his  form.  '  I  am  thine,  one  made  captive  in 
■war,  and  a  slave  won  in  a  stake,  arc  emancipated  on  giving  a  substi¬ 
tute  equally  capable  of  .labour.’’ 1  :  "  A  slave  lor  a  fixed  period 

is  also  emancipated,  by  iulblhm?  tbe  stipulated  term*.’  *  :  One  main¬ 
tained  m  consideration  of  .service  is  immediately  released  on  relinquish¬ 
ing  his  subsistence  ;  and  a  slave  for  the  sake  of  Ins  bride  is  emancipa¬ 
ted  by  divorcing  Ins  wife  Substitute,  a  surety,  deputy.  Bride,  a 
female  slave. 

8,  ySjfiavalkva  “  one  enslaved  by  force,  and  also  one  sold  by 

robbers,  is  released  from  slavery. '  Niirada  ■*  “  One 
Slavery  m  whaf  not  his  own  master,  who,  having  given  himself  [to  one 
cases  void,  ab-  man]  in  this  form,  '  I  am  thine,’  goes  |to  another], 
lm“°  does  not  obtain  his  wish  ;  the  former  owner  may  re- 

CCH.  claim  him.”  One  not  his  own  master,  the  slave  of 

another.  The  word  slave,  used  throughout  on  this 
subject,  being  not  specially  confined  to  the  masculine  gender,  must 
therefore  be  understood  as  affecting. all  rules  also  for  female  slaves. 

9,  A  reason  for  enfranchising  female  slaves  is  declared  by  KSty- 

fiyana  :5  “  If  a  man.  approach  his  own  female  slave, 
Reason  for  em-  and  she  bear  him  a  son,  she  must  in  consideration  of 
ancipating  fe-  her  progeny,  be  enfranchised  with  her  child.  Fro- 
“ales-  gi ny,  offspring;  meaning,  that  she  becomes  thereby 

qualified  for  liberty. 

10.  Nftrada1’  :  “  Let  the  benevolent  man,  who  desires  to  emanci¬ 

pate  lii3  own  slave,  take  a  vessel  of  water  from  his 
Rite  of  emanci-  shoulder,  and  instantly  break  it,  sprinkling  his  head 
Pat‘oa'  .  with  water  containing  rice  and  flowers  ;  and,  thrice  call¬ 

ing  him  free,  [let  the  master |  dismiss  him  with  his  face 
towards  the  east :  thenceforward  let  him  be  called  ‘  one  cherished  by 
his  master’s  favour his  food  may  be  eaten,  and  his  favours  accepted  ; 
and  he  is  respected  by  worthy  men.  r 

11.  KatySyana7 :  "A  free  woman,  or  one  who  is  not  a  slave  [of 

the  same  master ;  for  this  word,  addsi,  may  bear  either 
How  any  free  sense],  becoming  the  bride  of  a  slave,  also  becomes  a 
woman  may  be-  a]ave  |  fco  jlev  husband’s  owner] ;  for  her  husband  is  her 
cornea  slave.  ]or(j)  aud  that  lord  is  subject  to  a  master.”  “What¬ 
ever  goods  belong  to  a  slave,  his  master  is  declared  by  law  to  have 
dominion  over  them.”8 


1— Digest  2d,  215.  This  should  come  in  after  “  Paying  the  debt  with  interest,"  4c. 

2— Digest,  2d,  217.  3-Digest  2d,  239. 

4— Digest  2nd,  2S7.  The  translation  is  Varied  here,  to  suit  the  gloss, 

6— Digest  2d,  247.  6 -Digest  2d,  248. 

7-Digest  2d,  252-3. 

8-Digest,  2d,  252.  The  last  hemistich  is  here  [it  would  seem  fraudulently]  omit¬ 
ted  :  but  that  matter  hna  no  right  to  the  coods  which  airc  acquired  by  fr.iblie  sale.  8»» 
psrtioulaily  CoLbrooke  oa  Obligations,  30-81-932. 


.  Non-payment  of  Wages, — ( Fetandddnam.) 

Non-payment  nf  1  NSrada  “The  rule  and  the  act  of  payment, 

wages.  1  '  an^  non-payment,  of  the  wages  or  hire  of  servants,  are' 
CClil.  now  declared,  called  in  law,  Non-payment  of  wages 

or  hire. 

Rate*  of  wages  Y  Sj  iiavalkya  :2  “  He  who  causes  work  to  be 

whea  not  stfpu-  performed  without  fixing  the  wages,  shall  be  compelled 
lated.  by  the  king  to  give  a  tenth  part  of  the  [profit  arising 

from]  commerce,  cattle,  or  grain.” 

3.  This  relates  to  light  work — For  if  the  work  be  heavy,  Brhas- 

pati  says  :3  "  Let  the  man  who  guides  the  plough- 
Accordiagto  the  share  have  a  third  or  a  fifth  part  [or  the  grain].”  "  Let 
'rorl-  (the  ploughman),  to  whom  food  and  vesture  are  given, 

take  a  fifth  ;  and  let  him  who  is  supported  by  the 
profit  (alone),  receive  a  third  -part  of  the  grain  produced.”  Food  and 
vesture,  a  servant  boarded  with  receipt  of  food  and  clothes. 

4.  Ndrada  “A  servant  who  refuses  to  perform  the  work  he  has 

undertaken,  shall  be  compelled  to  fulfil  his  agreement, 
the  aervarUin  rel  ®rst  Payibg  bint  his  wages ;  but,  if  he  persist  in  his 
gard  to  Work.  ■  refusal  after  receiving  his  wages,  he  shall  forfeit  twice 
their  amount.”  Mauu5  :  "  That  hired  servant  or  work¬ 
man,  who,  not  from  any  disorder  but  from  insolence,  fails  to  perforin 
his  work  according  to  his  agreement,  shall  be  fined  eight  raktikas,®  and 
•  his  wages  or  hire  shall  not  be  paid.”  He  adds  :7  Yet,  whether  he  be 
sick,  or  well,  if  the  work  stipulated  be  not  performed  [by  another  for 
him,  or  by  himself],  his  whole  wages  are  forfeited,  though  the  work 
'  want  but  a  little  of  being  ■  complete.”8 :  “  But,  if  he  be  really  ill,  and 
when  restored  to  health  shall  perform  his  work  according  to  his  origi- 
CCIV  nal  bargain,  he  shall  receive  his  pay  even  after  a.  very 

long  time.”  So  Vishnu  :9  "  A  servant,  [or  workman  by 
time],  who  leaves  the  work  before  the  expiration  of  the  full  term,  shall 
forfeit  the  whole  price  of  his  labor,  and  pay  one  hundred  panas  to  theking.” 

5.  -.  Again :  “  If  the  master  dismiss  the  servant  before  the  full  time 
Rnles  affecting  bas  passed,  he  shall  pay  him  his  whole  wages,  and  a 

the  master.  *  hundred  panas  to  the  king,  unless  the  servant  were  in 
Damage  or  loss  fault.”  Viddha  Manu  “  A  servant  shall  pay  the  full 
by  servants,  bow  value  of  what  he  has  lost  by  mere  inattention  ;  twice  • 
*°  i  .t,  the  value  of  what  In;  has  lost  by  gross  negligence  or 


2— 3— Digest  24,  261 X 
—Digest  2d,  207.  5-Cb; 

7 -Chap.  8th,  217,  Digest  2 
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what,  robbers  have  sum.il.  tor  uimt,  lias  been  burned.  or  for  what  an 
.inundation  has  carried  awav.  [unless  lie  wore,  himself  blameable]. 
Malice,  enmity.  Carnal  awav.  swept,  awav.  1  ajutivalkya "He 
who  raises  obstacles  on  solemn  occasions  shall  pay  twice  the  amount 
ol  his  wanes  :  one  who  declines  when  on  the  road  [shall 
Cases  of  d»-  he  compelled  to  pav]  the  seventh  part  of  the  wages,  or 
■  pute  rthoiit  wages  the  fourth  part,  if  he  ieave  Inin  on  the  way.”  Vrddha 
aud  1  chug®.  Mann  ."  bnov.kl  a  merchant  [having  hired  a  servant  for 
a  certain  jonmov,  1  soil  Ins  aoods  la-  tne  wav,  arm  discharge  the  servant, 
his  [wages]  must  be  paid  :  bur.  the  servant  shall  receive  half  only  of 
the  hirer  Katyayana  •'  And  il  the  goods  be  stopped,  or  seized  on  the 
way  the  servant  shall  receive  wages  for  .so  much  ot  the  way  sis  has  been 
passed  by  him  :  1  “  The  master,  who  leaves  m  the  way  a  tired  or  sick 
servant,  without  taking  care  of  him  in  a.  village  for  three  days,  shall  pay 
the  first  or  lowest  amercement.  Be  stopped,  he  attached  by  the  king’s 

6.  Bihaspati "  If  a  servant,  by  the  command  of  his  master,  and 

lor  his  benefit  only,  do  an  improper  act,  the  offence 
Liability  of  the  shall  be  imputed  to  the  master.  :*■  •'  The  master,  who 
master-  pars  not  the  lure  ot  labour  after  the  work  is  performed, 

CCV.  shall  he  compelled  by  the  king  to  pay  it.  as  well  as  a 

-proportionate  amercement. 

7,  Nfoada  ■>  "  The  owner  of  goods,  wno  hires  carnages  or  beasts 

ol  burden  ..and  takes  them  not.  shall  be  compelled  to 
Rules  relating  pay  a.  fourth  part  of  the  hire:  or  the  full  amount,  if  he 
tohirr  of  cam-  ie!l.ve  them  on.  the  road.  Carnages,  conveyances  of 
ages,  and  beastso.  sw(.A  fixasts  of  burden  :  horses  and  other  animals, 
ourl  en'  carrying  burthens  on  their  own  [backs J.  j&aty&yana  :s 

“  He  who  hu-es.  at  ‘a  fixed  price,  an  elephant,  a  horse,  a  hull  or  cow.- 
an  ass,  or  a  camel,  shall  be  made  to  pay  for  the  lure  ot  it  as  long  as  he 
delays  to  restore  tne  cattle,  having  used  it  according  to  agreement.” 

\  arn.la  He  who  dwells  m  a  house  which  he  built  on 
Rules  for  Land-  the  ground  oi  anotner  man.  and  for  which  he  pays 
lord  and  Tenant,.  rPnp  take  with  lum.  wnen  he  leaves  it,  the  thatch, 
the  wood,  the  bruits.  and  the  like.  But  if  he  live, 
without  nayincr  rent,  on  the  ground  of  another,  and  there  be  no  agree¬ 
ment.  bestiall  when  he  quits  it.  give  the  thatch,  the  timber,  and  the 
’cricks  which  he  has  expended,  to  the  landlord.  Bent,  iiire. 


-rr-etij  a  i  2 — Digest  2d,  2/7.  o— Digest  2d,  278. 

4—  Unreal  »d.  27  9.  Moore's  Index,  Term  Reports  1st.  76.  Tomlins,  and  Burn, 
tit.  "  Servants.” 

5—  Digest  2d.  273.  Bl.  Cora.  1st,  429.  “  Qui  faoit  per  aiium  fecit  per  se.”  Tom¬ 
lin:-  r  'Ser  at 
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3— Digest  2d,  283,  where  it  is  attributed  to  Narada. 

9— Dige?.'.  2nd,  281.  q.  v.  Strange's  Hem.  1st,  293. 


CHAPTER  XII. 

Breach  of  Compact, — (Samvida  I'yatikrama.) 


1.  Narada “  The  general  rule,  settled  among  irreligious  men 

[P&khanda],  and  among  citizens  [Naigamal,  and  the 
Breach  of  Com-  like,  is  named  a  compact ;  and  the  title  of  law  coneern- 
P‘ot-  ing  disputes  arising  thereon,  is  called  Breach  of  corn- 

CCVI.  pact.”  Pdkhanda,  persons  pursuing  commerce  or  the 

like,  [and]  deviating  from  the  ordinances  of  the  Vedas. 
Citizens,  those  who  do  not  act  contrary  [to  the  Vedas].  From  the  term 
the  like,  we  must  include  those  skilled  in  the  three  Vedas. 

2.  The  part  to  be  taken  by  the  king  in  these  matters  is  laid 

down  by  BihSspati  “  “  Assembling  Brahmanas  endued 
Kojal  establish-  with  knowledge  of  the  Veda,  Qrotriyas  [or  learned 
il,ents-  teachers  of  the  scripture,]  and  priests  who  keep  a  per¬ 

petual  fire  for  oblations  [Agnihotri,]  let  the  king  esta¬ 
blish  them  in  that  place,  and  assign  their  subsistence  “  Let  him 
grant  to  them,  in  his  own  dominions,  houses  and  laud  exempt  from 
taxes,  delivering  by  a  written  grant,  that  the  royal  dues  are  remitted. 
Exempt  :  They  from  whom  taxes  are  not  to  be  taken,  are  exempt, 
from,  taxes-  Remitted'  dues:  Remitted,-  abandoned :  dues,  the  fruits 
of  the  earth,  and  the  like  ;  meaning,  these  [are  to  be  remitted]  to  them. 
And  the  laws  for  these  persons,  the  Crotriyas  and  the  rest,  are  declared 
by  YSjnavalkya  ?  “  Duties  which  are  stipulated,  or  'seasonable  [for 
Samayika  may  bear  either  sense,]  or  prescribed  by  the  king,  and  which 
are  not  inconsistent  with  their  own  [regular]  duties,  should  also  be. 
diligently  observed  [by  those  priests,  and  enforced  by  the  king.]’’ 


3.  N&rada*:4  “  Let  the  king  maintain  the  associations  of  the  Pa- 
khanda,  of  the  Naigama,  of  joint  companies  [C^reni,] 
Associations  enu-  of  separate  trades  [Puga,]  and  of  various  tribes  [Vrata,] 
meratedandde-  an,J  the  like,  both  in  a  place  of  difficult  access,  and  in 
e  '  a  frequented  spot.”  Associations  of  persons  of  dif- 


2— Digest  2nd.  280-92  3;  Ellis’s 
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fcrent  ciiates  for  tin.'  carrying  on  oi  one  knul  of  trade  or  business  be¬ 
tween  lliein.  art!  joint  rompumes.  Aui'ituf  then)  again,  those  who  are 
associated  bv  different  kinds  oi  work,  arc  called  separate  trade*.  Va¬ 
rious  tribes,  arc  associations  of  near  kinsmen,  connexions,  or  gentile  re¬ 
lations  :  the  same  winch  are  also  denominated  ktiJa,  or  family.  Of 
the  PAkhanda  and  Jsau'iuna.  we  have  before  spoken  [para.  1.)  Associ¬ 
ations  of  all  these,  irom  the  Pakhamws  to  the  VrSta  inclusive,  are  alf 
denominated  •  companies. 

•t.  The  puiusliment  for  a  departure  ;rom  the  rules  laid  down  among 
them,  js  declared  bv  "V ajnavalkya  "Him  who  em- 
PnmsliDicut  lor  bezzles  the  property  of  the  company,  and  him  who 
member..  violates  Ins  engagement,  let  the  king  banish  from  the 

realm,  after  confiscating  all  lus  effect?. 


CH  APT  Eli  XIII. 

SECTION  I. 

Rescission  of  Purchase. — ( Kritrinushaya.) 


1.  NSrada  ■?  “  He  who  is  dissatisfied  with  his  purchase,  after 
Rescission  of  buying  a.  commodity  for  a  | just]  price,  is  called  a  res- 

Pwrehitsc.  cinder  of  purchase,  [which  is]  a.  title  of  judicial  pro- 

ccvm.  codure.” 

2.  The  limit  for  examination  of  an  article  is  fixed  by  the  same 

author  :3  Milch  cattle  should  be  examined  within  three 
Term  allowed  davs  ;  beasts  of  burden,  witiim  five  ;  but  the  exami- 
for  t.i«l  oi  «rti-  nation  of  pearls.  gems,  and  coral  must  be  within  seven 
01C-  davs  •-  Of  male  slaves,  within  half  a  month ;  of  females, 

within  one  month  :  of  all  seeds,  within  ten  clays  ;  of  iron,  and  wearing 
apparel,  within  one  daw  katvAvana  :■  ••  Rescission  of  a  sale  of  land 
within  ten  davs  [is  permitted  1  whether  to  the  buyer  or  the  seller.” 
Brhaspati  :•  “  Within  those  tunes,  if  a  blemish  Beany  where  discovered 
in  the.  commodity  purchased,  it  must  be  returned  to  the  seller,  and  .the 
purchaser  shall  take  back  the  mice.  ’ 

s  KStvSyn-nn. ,(i  “  But  an  unexammeu  commodity  being  bought, 
and  s-fitei-warris-  nroved  to  have  a  blemish,  it  must  be 
Rxcenied  cases,  returned  to  its  owner  within  the  limited  time,  and  not. 

otherwise- “  Tt  he  took  the  article  after  personal  exa¬ 
mination  then  *ays  KA«ida.  :<  “It  a  man.  having  bought  for  a  just 
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price  any  [cloth  or  other  consumable]  commodity  [except  seed 
grain,}  shojild  suspect  that  he  had  made  a  bad  purchase,  he  may 
return  it  on  that  very  day  to  the  seller,  unless  it  be  diminished!" 
The  buyw  who  returns  it  on  the  second  day,  shall  give  [the  seller]  a 
thirtieth  part  of  the  price ;  on  the  third  day,  twice  as  much  [of  a. 
I  fifteenth}-,  and,  after  that,  it  is  absolutely  his  own.”  Ndrada1:  “But 
a  mantle,  that  has  been  worn,  and  is  tattered  And  soiled,  yet  is  bought 
with  those  known  blemishes,  cannot  be  returned  to  the  seller.” 


! 


SECTION  II. 

Rescission  of  Sale. — (Vikriydso,m.pradai>mn.) 

1.  Narada:2  “  When  a  vendible  thing,  sold  for  [a  just]  price,  is 
Rescission  of  sale.  not  delivered  to  the  purchaser,  this  is  called  ‘  non-de- 

CCIX.  livery  of  a  thing  sold,’  a  title  of  judicial  procedurefo].” 

2.  Y&jnavalkya  :3  “  He  who,  having  received  the  price  of  a.  thing 
sold,  delivers  not  that  thing  to  the  buyer,  shall  be 

thevendor  comPe^®d  to  deliver  it  together  with  interest ;  or, 

among  those  who  trade  to  foreign  countries,  the  foreign 
|  profit.”  Foreign,  of  another  countiy.  Its  'profit',  that  is,  the  profit  on 
|  a  commodity,  the  produce  of  a  foreign  country.  The  same  author:4 
i;  ‘‘  Should  a  commodity  sold,  but  not  delivered  on  demand  [with  tender 
ll  of  payment],  b»injured  by  the  act  of  God  or  of  the  king,  the  loss  shall 
fall  on  the  vendor. 

•  3.  But  again5:  “  And  if  a  loss  arise  by  the  fault  of  the  vendee, 
,  .,  ,  on  him  alone  shall  it  fall.”  Narada5:  “  But  if  a  ven- 

«n  6  Ten  ee'  dee  refuse  to  accept  the  commodity  which  he  has 
bought,  when  it  is  offered,  the  vendor  commits  no  offence  if  he  sell  it  to 

another.” 

4.  YAjn^valkya  says  :7  “  That  which  has  been  sold  by  a  drunken, 
Sales  voidT  or  by  an  insane  man;  or  for  a  base  price  ;  also  that 
which  has  been  sold  by  one  not  independent,  and  by 
an  idiot,  (b )  must  be  given  up  and  restored  by  the  purchaser.”  All  these 
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.  mil's  must  lin  widersiuod,  ;ls  referring  to  a  contract 
mu'ii  '  *  ""  ' m’  inai.ii'.  1»y  the  seller  to  this  elieet :  '  The  price  being 
paid,  .1  will  give  it  to  yon  alone,  and  to  no  other,’  |M 

is  evident]  from  tlu>  following  text  of  Narmla1  :  “  This  rule  has  been 

declared  for  vendible  conn  nodi  ties,  of  which  the  price  has  been 
paid  [or  tendered];  but  where  it  lias  not  been  paid  [or  tendered],  there 
is  no  injury  to  the  buyer  by  [delaying  the  delivery]  unless  there  have 
been  a  special  agreement  [as  to  the  times  of  delivery  and  payment].’’ 

5.  On  the  subject  of  selling  a  damaged  article,  Y£jiiavalkya  says5: 

“  The  dishonest  man,  who  sells  the  commodity  know- 
^  Punishment  Of  iny.  jts  blemish,  Lbut  not,  disclosing  it],  shall  pay  double 

'laut'  the  price  of  it  [to  the  vendee],  and  a  fine  of  equal 

amount  [to  the  king].” 


CHAPTER  XIV. 

Disputes  between-  Master  mid  Herdsmen. — (Svdmipdla  viv&d.a). 


1.  When  damage  occurs  to  kino,  or  other  animals,  through  the 
ri  i  ,  fault  of  their  keeper,  Yijiiavalkya  says' ^  “On  the 

tween' master  and  loss  [of  a  beast]  by  the  fault  of  the  herdsman,  the 
herdsmen.  fine  ordained  for  him  is  thirteen  panas  and  a  half ; 

CCX1.  and  [he  shall  pay]  the  value  [of  "the  beast]  t-o 

Punishment  for  owner.”  The  mine  of  the  cow,  or  whatever  animal 
au  '*•  it  may  be. 

2.  The  mode  of  certifying  the  death  of  any  animal,  is  thus  laid 

down  by  Manu  :4  “  When  cattle  die,  let  him  carry  to 
Mode  of  certify-  his  master  their  ears,  their  hides,  their  tails,  the  skin 
iug  deaths  m  the  below  their  navels,  their  tendons,  and  the  liquor 
“eia'  exuding  from  their  foreheads :  let  him ’also  point  out 

their  marks.”  Marks,  their  horns,  or  other  known  marks,  according 
to  Mad  ana. 

S.  The  portion  of  ground  [to  be  set  apart]  to  serve  as  pasturage 
-p  ^  .  ,  ,  for  kine,  and  the  like,  is  defined  by  YSjfiavalkya5: 

townships.'”0'  “Let  a  space  be  left  between  village  and  village,  in 
breadth  four  hundred  cubits ;  let  it  be  eight  hundred 
cubits  round  a  town,  and  sixteen  hundred  round  a  city."  Space  [Pari - 
nSha],  land  appropriated  for  pasturage  of  cattle  and  the  like.6  In  the 


]  —  Digest  2d.  319.  2— Digest  2d,  325,  where  it  is  attributed  to  Pfbaspat  i 

3— Digest  2d,  343,  amt  ihe  commentary, 

4—  Chap.  Sth,  v.  234.  Digest  2d,  347.  There  is  a  variation  in  the  reading  here, 
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same  sense  also,  a  similar  word  [ParihSra]  is  issued  by  Mann  d  "On  ail 
sides  of  »  viUa^or  small  town,  let  a  space  [Parihira]  be  left  for  pas¬ 
ta*#,  four  hundred  cubits."  Some  author  lias  defined  a  vilJaae,  as  a 
•.  place  whepe  several  artificers  and  husbandmen  ave  •  found :  "a  town. 
[KharvstaJ  a*  a  place  surrounded  with  a  strong,  thorn  hedge. 

4.  When  the  grain  or  property  of  another  is  eaten  by  cattle,  fines 
i  Lossbyttesp**,  must  be  paid  by  their  owner,  according  to  this  ordi- 

t.<>  he  lnadf?  good  nunc©  of  Yty  iia^viilicya^ :  |  Hi©  owner  ol]  a-tcmfil©  bn {Tfilo, 
by  th>- owner, with  doing  damage  to  grain'  shall  be  fined  eight  mnshas” ;  of 
a  fine  fpr  the  of.  a  cow,  half  that  f amercement];  and  of  a  goat  or  sheep, 
ieccx  IT  half  lagain]  of  this  amercement,”  "  For  cattle  eating 

<  and  lying  down  in  the  field,  the  fine  is  double  the 
amercement  mentioned ;  it  is  also  the  same,  if  they  trespass  on  pre¬ 
served  lands,  and  the  fine  foy  an  ass  or  a  camel,  is  the  same  with  that 
•  for  a  female  buffalo."*  “As  much  grain  as  shall  be  destroyed,  so  much 
|,  produced  shall  be  [paid]  to  the  husbandmen;  the  herdsmen  shall  be 
f  scouiged;  but  the  owner  of  the  cattle  incurs  the  fine  already  declared." 
t  Preserved' lands,  a  place  for  collecting  or  preserving  grass;  wood,  or 
the  like. 

5.  An  exception  to.  this  is  stated  by  lianas  :5  “  Kine  are  not 

liable  to  fine  for  trespass  on  jubilees,  and  they  are 
Exceptions, with  equally  exempt  at  the  season  of  obsequies.”  Vyasa  ; 

.  tiie  reasons  for  ■<  o  bon  [lord]  of  kings,  he  whose  property  has  been 
I  _  .  snatched  away  and  enjoyed  by  a  Brahman,  or  by  a  very 

indigent. relation,  or  by  a  kine,  receives  greater  reward,  than  he  would 
obtain  from  the  Vajapeya  sacrifice.”  U^anas0 ;  “Keither  ancestors,  nor 
>  deities,  taste  the  ottering  of  that  man  who  demands  compensation  for 
com  destroyed  by  cows.” 


CHAPTER  XV. 

Boundary .  Disputes. — [Sima  Vivxda], 


1.  JBikaspsti  tells  the  means  of  knowing  boundaries  :  “  1 
Boundary  dis-  inS  substances,  cow-dung,  bone,  husks  of  g 
p„t.e9  coal,  large  stones,  potsherds,  sand,  bricks, 

C  .kill.  cotton,7  bones,  and  ashes, having  been  placed 

1  M  de  <.f  defining  shall  be  deposited  under  ground  at  the  ext 
boundaries.  tlie  boundary.” 

1-nbap.  8th,  v.  237.  Digest  2d,  347-8.  2-Digest  2d,  SOI  -2. 

3 — As  Res  5th,  91.  Digest  2nd,  35S.  4-I)igesi.  2d,  306. 

5  2d,  372,  where  certain  other  animals  mm  :»Uo«<v  in  r  cxn 

e-Di^*8t  2i  354.  7— Or  cotton  sowK  accordin'?  to  the.  Vir-m! 

2d  10  hj  which  lias  been  consulted  for  the  kauslulMn  oi  the  cv'n-r  term**: 
aame  author  is  there  found,  but:  transposed  and  read  ultimo. .ilv  “Slone-, 
hair,  bask*  of  guun,  ashes,  potsheids,  cow-dung,  brick?,  charcoal,  »'iavel-, 
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chaplet  of  red  flowers,  ai 
[on  their  heads!,  shall  y> 


both  parties 
and  taking  s 
the  boundin' 


:  of  trie  witnesses  required : 
i-'iirni'r  village  [SSmanta], 
■d  ground  is  sitpated,  being 
n.  nr  ten.  having  put  on  a 
i  tsiKmg  some  of  the  earth 

boundary.  Narada:  “A 
nne  a  [msputedj  boundary, 
mlklcnce;  for  the  weighty 
tires  that  such  fact  be  set- 
:  In  uehrilt.  of  the  marks 

mutually  agreed  upon  by 
d  ‘lowers,  and  red  clothes, 
ring  fasted,  may  point  out 


Divinr<Ti''n  to  lie 


Krityayana :  *•  On  three  occasions,  the  act  of  God  or  the  king 
i  be  looked  for:  in  walking  over  a  boundary,  un¬ 
dergoing  the  ordeal  ol  holy  water,  and  likewise  in 
swearing'  by  holy  feet ;  [m  the  first :  within  six  weeks  ; 
[in  the  second]  a  fortnight:  and  [m  the  third],  within  seven 


4.  Manu  :'  “  Veracious  witnesses  who  gave  evidence  as  the  law 
Punishment  of  rec!mres>  are  absolved  from  their  sms ;  but  such,  as 
false  evidence.  eive.  it  unnistly.  shall  each  bo  fined  two  hundred 
panas.’  Jwirada:  "  iSow  if  neighbouring  villagers  have 
CC-XIV  spoken  what  is  not  true  m  deciding  a  [contested] 

boundary,  they  shall  be  fined,  all  separately,  in  the 
middling  amercement,  bv  the  kmg.  ’  kutvnynna  :  “  Where  many  are 
assembled  (tor  tins  purpose],  and  t-hev  do  not  give  an  unanimous  ver¬ 
dict  [or  testuuonvl.  whether  lrom  fear  or  hope  of  reward,  they  shall  be 
made  to  pay  the  highest  amercement.’ 2 


5.  YajiTavalkva:  “  In  default  of  assessors,  or  of  marks  for  distin¬ 
guishing  it.,  the  king  ought  of  his  own  accord  to  define 
Proceeding*  in  the  boundary.  Manu  :■>  ''lithe  boundary  cannot  be 
default  of  evi-  [otherwise]  ascertained,  let.  the  king,  kn  :>wing  what 
is  just,  [that  is  without  partial  it  v.  and]  co  lsulting  the 
future  benefit  of  both  parties,  mark  a  boundline  between  their  lands: 
this  is  a  settled  law.” 


1-Chap.' 8th,  257.  ■ 

2.— In  die  Yframitrodava  [141  :  2d,  14th]  this  is  elucidated  by  another  hemistich 
of  the  fain.-  author:  “If  il  be  so  delivered  from  want  of  knowledge,  let  Mm  boundary  be 
examined  afn  sb  ;  but  if  there  be  a  eontrndiciiou  in  what  they  have  delivered,  they  shall 
be  fined  in  the  highest,  amercement.” 


3— Chap,  fitli,  365. 


vyavaha'ra  mayd'kha. 
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6.  The  same  author  says:1  “  Reckoning  from  the  time  of  entry, 
even  as  a  liouse-door, a  shopfor  market], and  other  places 
Possession,  held  may  liave  been  enjoyed  by  any  one,  according  to  that 
to  a  title  to  time  and  manner  shall  he  possess  them,  and  shall  not 
ences10  coavem‘>  be  removed.”  Katy&yaua  also  :  “  An-  enclosure ;  a 
drain;  a  projection,  and  small  apertures,  let  them  not 
stop  up,  or  interfere  with ;  let  him  who  stops  a  permanent  water-course 
\  or  the  scite  of  a  house,  receive  punishment.”  An  enclosure,  the  foun¬ 
dation.  of  a  wall.  A  drain,  a  road  for  the  exit  of  water.  A  projecuon, 
is,  .according  to  Madana,  ‘  a  place  for  sitting  m.  made  of  wood  or  other 
.  materials,  not  touching  the  ground,  but  built  out.  from  a  house  or  other 
place.’  .  In  some  copies  they  read  [dhuma  nishkasaj.  'a  passage  for 
smoke,  [a  chimney]’  instead  of  [bhrama  mshkasa]  •  a  drain  and  a  pro¬ 
jection.’  It  then  would  fnean.  small  apertures,  as  bulls  eves,  or  the 
like,  for  the  purpose  of  letting  out  smoke,  hy  the  phrase  other  places, 
we  must  understand,  the  walls  of  other  people,  and  the  like. 

j:  .  7-  The  same  author  says  :  “  From  and  after  the  date  of  entry  [or 

j1  -  .  Prohibition  possession !,  such  things  are  not  at  any  time  to  be  made, 

I’ -.against  ereciiqn  neither  shall  they  make  a  passage  (or  sight,  nor  a 
I  of  nuisances.  water-course,  into  the  habitation  of  another.”  Brhas- 
i  pati:  "Never  let  a  necessary,  afire-place  [or  heap! ;  a 

[  CCAV.  .  skin,  or  water,  [or  a  vessel  of  it },  be  at  any  time 

I  placed  very,  near  to  the  house  of  another.”  A  necessary,  the  place  for 
[;  voiding  impurities.  Very  near,  in  close  contact.  Katyayana :  “  Places 
:!  set. apart  for  dispositing  urine,  fmces,  and  water;  a.  fire-place  and  a  sink 
[or  pit],  let  them  situate,  when  they  make  them,  at  the  distance  of  two 
cubits  from  the  houses. of  other  people.” 

8.  Bihaspati:  “  That  [road],  by  which  men  and  animals  have 
come  and  gone  unprevented,  is  called  a  highway 
Definition  of  [gansaranam  ] :  it  is  not  to  be  shut  up  by  any  one 
a°d  whomsoever.”  Narada:  “Let  them  not  stop  up’  a 
°  *  thoroughfare  [or  junction  of  four  roads,  Chatushpatha], 

a  place  dedicated  to  the  gods,  or  the  king’s  highway,  [RSjSmarga],  by 
[making  there]  a  place  for  sweepings,  a  pit,  a  drain,  a  heap,  |  of  rubbish] 
or  the  like.”  KAty&yana:  “That  place  through  which  all  [sorts  of] 
people  are  constantly  moving,  is  a  thoroughfare  [Chatushpatha]  :  that 
which  has  not  at  any  time" been'  stopped  up,  is  called  the  king's  high- 


9.  Bihaspati:  "  Let  one  mnshika  be  the  fine  of  him,  who  there 
makes  either  a  stoppage  [with  carts],  ora  pit  [or  sink], 
Fme  for  com-  or  a  plantation  of  trees,  and  likewise  for  him  who  wil- 
mimnguuisnmics  fu,^  voids  oHllro  t.|u,rcy  Ma„tt  *  -lie,  who  shall 
drop  his  ordure  on  the  Icing’s  highway,  except-  in  case 
of  necessity,  shall  pay  two  jianas,  and  immediately  remove  the  filth.'’ 


1 — It  is  not  found  in  Menu's  Iostituics,  and  the  YfnuniU'odaja  attributes  it,  by 
implication,  to  Ufbaspati. 

2— Chip,  fill,  2:2 


>  1  'll  i  I  tf  n  ill  ehB  i  P 
e  nA  m  Id  1  m-ilMt 
buaisii-jd  in  dm  lowest  amercement- 


v  1  den,  or  a  holy 
the  defilement,  and  lie 


i-  altering  toe  envisions  | of  joint  lands], 
transgressing  toe  boundary  [of  others], 
nr av  a  man  s  land,  let  the  '  fine  be, 
lowest,  the  highest.  and  the  middling. 


11.  Jianu:1  "Bo  who.  hr  means  ol  intimidation.  shall  possess 

lnniseu  of  a  house,  a  pool,  a  neld.  or  a  a  garden,  shall  be 
•  0  ,  J1. " 1  e  -y  lined  live  hundred  panas  :  but  only  two  hundred,  if  he 
1  tresonssed  Uirovudi  ignorance  ol  the  right. 

12.  Lairvayana  -  Tnc  fruit  and  nowers  of  trees  produced  upon 

tne  •xrundorv  between  two  fields,  are  declared,  to  be 
r.a..._  .n  ,.i.  j  omt  nropertv.  pertaining  in  common  to  the  masters 
$..ri  d  11  oi  the  two  nelcls.  Katvavana "But  where  the 
branenes  of  trees  growing  m  one  mans  field,  bespread 
out  over  that  of  anosuer.  taen  he  shall  oe  considered  as  the  owner  [of 
T  i  ix  "  c  1  ■=  iell  ti»  »i»'o  u  *  1  \ajiiavalkya : 

it  a  mac.  not  even  ©vine-  notice  to  the  owner,  set,  up  a  bridge  upon 
[anotner  neisons!  fie  id.  the  eiuovmeiit  of  its  profits  is  the  right  of  the 
lanulord.  or.  on  iaifure  of  him.  of  toe  king. 


line  autnor  savs  :  "A  bridge-  which  diffuses  general 
benefits  [must  not  be  put  a  stop  to  ]  where  the  incon¬ 
venience  is  slight:  and  a  well,  wbien  takes  off  from  the 
land  ni  another,  it  tne  ground  |  so  lost  J  is  small,  and 
the  snpplv  ot  water  great,  •  Must  not  be  put  a  stop 
he  added,  ivaraaa  also  :  ••  But  a  bridge  in  the  middle 
s  held  must  not  be  omected  to.  ii  the  benefit  be  great, 
i  U  t  o  {non  le  e  ip  cl  ibo\e  the  less.”  £a- 
i-iirja:  "  li  any  one.  witnout  asking  the  owner, repair  a 
l  l  t  it  t  lien  mtb  decay/  that 

l  nis  u  1  mo  hi  j  tne  profits  of  it.” 

if  i/.  o  1  ill  t  Ken  r  Held  [in  hire] 

it  i  let  it  i  n  it  i  i  »  t  to  be  tilled,  he 

l  1  i  L  i  c  m  ct  the  lirid  the  ve- 

3  a  e  n  u  ot  a  Util  n  a  fii  e  e  pial  to  it  to 

pica  -  ti  t  e  L  v  ers  ot  the  iand. 


1- Cli'm  Cili.  364. 

2 — 3 — Ilallicd,  188.  Siraase’a  Ekm.  1st,  233. 

i-rJi;..  63.  1st.— E  Wars  fSetn]  are  cerh.rei!  by  Nftrada  to  be  of  two  kinds: 
"  B.-idc  i>  o  s-uis  ■* n*  kroa-ii :  the  one  cprn,  aim  the  -  ih<-r  ronfiued :  “  when -for 
-.!u-  ;u./.  „f  -.rate;-,  n.  it  o;»  Hj  mat  wt-ieii  is  dosed,  is  far  the  stoppage  [of  -wat,rj.” 

5— In  the  Uitikslu-.r'i,  it  is  read  Uiisiumam;  in  the  Viruulrouaya,  Utpam.Ma; 
the  it,  ei  of  a  12  lo.Lovved  lie,,'. 

G— Saw  Wiiis’e  hljsole,  voL  l»t,  p.  128. 


CHAPTER  XVI. 
SECTION  I. 

A  buse, — (  Vdkpdrushyain ). 


1.  Bihaspati ;  “That  is  reckoned  the  first  scale  in  abusive  lan- 
Ahuse  deaned  gua3e  wllw'e.  without  any  thing-  specific,  disgraceful 

to  bo  of  three  de-  accusation  of  country,  town,  or  family,  is  made.”  “  False 
grees.  accusation,  of  connexion  with  the  sister,  or  the  mother, 

.  of  another  ;  [or  of  a  sin  in  the  minor  degree,  is  called  the 

L0XV1L  second  degree  of  wordy  abuse,  by  those  skilled  in  the 

(J&stra.”  “  Accusation  of  [using]  forbidden  food,  or  drink  ;  the  charg¬ 
ing  with  a  mortal  sin ;  and  spreading  abroad  very  deep  secrets,  is  term¬ 
ed  the  highest  misuse  of  language.”  Without  any  thing,  means,  ‘  mere 
meution  made,  but  without  specifying  any'  thing  so  as  to  identify  the 
thing  [or  person]  meant.’  Spreading  abroad ,  divulging. 

2.  Vishnu  :  “  For  loud  abuse  of  one  of  the  same  class,  a  man  is  to 

be  fined  twelve  papas.”  In  another  Smi  ti,  it  is  said  : 1 
-'iiavarious'c-lses  “  When  a  couple  of  persons  stand  mutually  charged 
^  '  with  the  offence  of  abuse,  and  no  difference  is  observa¬ 

ble  [in  their  respective  guilt ',  tire  punishment  [the  guardian  of  good 
behaviour)  of  both  shall  "be -equal."  fvarada:  “He 
to  n  cch/must  °r  comraences  an  abusive  quarrel,  shall  most  certain- 

.  ly  be  held  to  be  blameable,  and  also  he  who  in  retort 
is  guilty  of  such  improper  conduct ;  but  the  man  who  first  began  is  the 
principal  offender.” 

3.  Manu:2  “  A  soldier  defaming  a  priest,  shall  he  fined  a-  hundred 
Diff  lenea  of  panas  ;  a  merchant,  [thus  offending],  an -hundred  and 

pmnshmeat  varies  fifty,  or  two  hundred:  but  [for  such  an  offence  I  a 
as  the  class  of  the  mechanic  or  servile  man  shall  be  whipped.”  Bihaspa- 
,  parties.  .  ti :  “  The  punishment  of  a  Brahman  for  giving  abuse 

to  a  EAhatriya,  shall  be  fifty  panas  ;  thus,  if  to  a  Vai<;ya,  the  half  of 
fifty  ;  if  to  a  (,'fklra,  thirteen  and  a  half.”  With  respect  to  a  Cudra, 
the  same  author  says  “  He  who  makes  known  the  ordinances  of  reli- 
CcxviII  giot),  and  he  who  joins  in  reading  the  Vedas,  or  is 
abusive  towards  Brahmans,  shall  be  punished  by'  hav¬ 
ing  his  tongue  cut  out.” 


HINDU' 


4.  Mam.;1  14  Hr.  .shall  he 
his  iiioUmr.  1,U 
Punishment  fo r  y^v 

persons.'1'"  '  ‘  °  ‘^P1"1'  ''lle  "  ;l-v 

According  to  the  Mitak.siiaru, 
[.should  follow  abuse)  ngnin.-t.a 


fine']  a  lm mired  [punas],  who  defames 
tot  her.  his  wile,  his  brother,  his  father- 
•reocjii.or  ;  and  he  who  gives  not  his  pre- 
Jji-ulln-r,  lus  elder  brother,  because 
.unship  with  the  hither,  and  the  rest. 

ami  other  authorities,  punishment 
mother  and  the  rest,  even  though  they 
die  be  not.  in  fault. 


5.  Yapiavalkya. :  -  Let  punishment-  to  the  amount  of  an  hundred 
lamas,  oe  jimmied  for  threaiencu  injury  to  the  arm, 
llircatsuraclual  oycKj  0,  thigh  :  and  the  half  of  it,  for  [the  like 

11-1 '''  injury  to |  the  tout.  nose,  ears,  the  hand,  or  the  like. 

If  this  [threat]  be  uttered  bv  a  powerless  person,  be  need  only  be  fined 
ten  panas,  but  it  he  have  t.ie  power  to  perform  dus  threat,  let  him  be 
made  to  give  security  tor  the  safety  oi  lnm  [threatened.  ] 


G.  The  same  author  says  :  “  Any  one  abusing  another  thus,  ‘  I  have 
criminal  connexion  with  thy  mother,  or  thy  sister,’ 
Indecent  abase,  let  the  king  oblige  to  pay  a  tine  ol  twenty-five  panas. 

lhe  highest  punishment,  [shall  Vie  the  portion]  for  him, 
•who  abuses  a  brahman  learned  m  the  three  Vedas, 
the  king,  or  the  gods.’  Naradu  :  *•  A  man  calling  a  degraded  man 
fallen  ;  or  taxing  a  t.luel  with  being  snen  again,  commits  no  fault :  but 
if  falsely,  he  snail  obtain  double  blame.  V aj navalkya  :  “He,  who 
contemptuously  heaps  ridiculous  compliments,  wnetlier  true,  or  untrue, 
CC\IX  oi-  ludicrously  distorted,  upon  persons  wanting  a  limb, 

or  diseased  m  then-  organs,  shall  be,  fined  thirteen  pa¬ 
nas  and  a  half.” 


7.  Urjanas  :  “  He  who  confesses,  *  Such  a  thing 
Miligation  in  was  said  by  me  from  ignorance,  carelessness,  envy,  or 
casus  of  confcs-  affection ;  I  will  not.  say  so  again,’  may  be  fairly  con- 
slon-  sidered  deserving  of  only  half  the  fine.’’ 


SECTION  II. 

A  ssa  ult. — (  Panda  Parusli  yarn. ) 


1.  Narnda  :  “  Injury  indicted  upon  the  limbs  of  another,  with 
the  band,  foot,  weapons,  or  other  thing,  and  de- 
Assanlt.  defined,  tiling  him  with  ashes,  or  the  like,  is  called  actual 
affray.” 


Ks'-aidya  anci  Vay.va,  wliie'.i  he  translates  Soldier  aid  Merchant,  no  lonccr  e\isr  in  a 
pun-  stale.,  amt  ihut  ill'-  Soidic  s  ami  Merchants  of  ihc  piesent  dav  are,  in  the  eye  of 
f.ii'-ir  own  law,  lower  than  the  real  (jfidra,  being  cf  the  Varna  (jaiikara,  or  railed 


[—  Chap.  8  th,  37!i,  where  t,tie  readme  is  ‘  tanayam,  son,’  instead  of'pvapurara, 
‘father  in-i.uv,'  as  here,  ami  in  lhe  Viramitrodaja.aiid  Jlitiiishara. 
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2.  Brhaspati :  “  The  man  who,  having  received  abuse,  retorts 

Self-defence  per~  ’  or  ^e'nS  beaten,  returns  the  blow ;  and  he  who 

mitted.  »  beats  one  doing  him  some  wrong,  does  by  no  means 

thereby  become  liable  to  punishment.” 

3.  Kfttyayana  :  “  Bhxgu  has  ordained,  that  the  highest  punish- 
D  vrees  of  as-  ment  shall  be  inflicted  for  cutting  off  an  ear,  a  nose,  a 

saiilt  defined.  foot,  the  eyes,  tongue,  the  penis,  or  a  hand  ;  the  mid- 
>.  dling  degree  for  breaking  [or  wounding]  any  of  them.” 

Yayifayalkya  :  “A  fine  of  ten  panas,  is  recorded  as  the  punishment, 
for  touching  any  one  with  ashes, -mud,  or  dust;  double  that  sum  is 
demanded,  for  touching  him  -noth  excrement,  or  the 
CCXX.  heel,  or  spittle  ;  these  fines  to  be  doubled,  if  the  fault 

be  committed  against  those  of  equal  as  well  as  su¬ 
perior  caste,  .or  against,  the  wife  of  another if  the  [sufferers]  be  of  infe¬ 
rior  caste,  let  half  the  specified  fine  be  levied;  but  if  committed  through 
inadvertence,  drunkenness,  or  the.  like,  it  is  not  punishable.”  The  heel, 
the  hinder  part  of  the  foot.  KSty.iyana:  “The  tine. is  declared  to  be 
four-fold,  when  the  vomited  contents  of  the  stomach,  or  urine,  or  freces, 
or  the  like,  are  thrown. on  the  lower  extremities  ;  six-fold  if  upon  the 
trunk  itself ;  but  eight-fold,  if  upon  the  head.” 


4.  YSjfiavalkya  :  “  For  holding  up  [threateningly  a  hand  or  a 
foot,  the  punishment  shall  be  [in  order]  ten,  and 
Offrnces  enume-  twenty,  panas  :  the  middle  scale  of  punishment  is  de¬ 
rated,  with  the  cla,re(J  for  all  classes;  for  mutual  raising  of  weapons.” 
hues  tor  them.  T}ie  same  author  says  :  “  The  punishment  of  ten  panas 
’  shall  be-  inflicted,  for  violent  pulling  of  the  foot,  the  hair,  the  clothes,  of 
the  hand,  of  another ;  an  hundred,  for  painfully  piffling  a  man  about, 
tightly  binding  his  clothes  about  him,  and  trampling  him  under  foot.” 
The  man  who  causes  pain  [to  another],  short  of  drawing  blood,  with  a 
stick  or  the  like,  shall  be  fined  thirty-two  panas ;  double  that  sura,  if 
blood  be  produced.”  The  meaning  of  pain,  and  the  rest  is,  that  an 
hundred  panas  shall  be  levied  for  [a  complicated  assault,  both]  tying  . 
a  man  in  his  clothes,  violently  pulling  him  about,  and  trampling'  him 
under  foot.  The  same  author  says  :  “  The  middle  amercement  shall 
be  imposed,  for  breaking  a  hand,  a  foot,  or  a  tooth ;  for  tearing 
the  ears  or  the  nose ;  for  laying  open  a  sore,  and  1  ike  wise  for 
beating  one  till  he  seems  dead :  the  limb  with  which  any  one 
gives  pain  to  Brahmans,  if  not  himself  a  BiAhman,  shall  be  cut  off 
The  lowest  amercement,  for  raising  [that  limb,  or  a- weapon]  against 
them,  but  the  half  of  it,  for  only  touching  [weapons]  with  hurtful 
intent.”  51a nu  “  With  whatever  member  a  low-born  man  shall  as¬ 
sault  or  hurt  a  superior,  even  that  member  of  his  must  be  slit.,  [or  cut 
Y  more  or  less  in  proportion  to  the  injury]:  this  is  an 

ordinance  of  Manu.”  “  He  who  raises  his  hand,  or  a 
staff,  against  another,  shall  have  his  baud  cut.”  Raty.iyana  :  "Just  as 
the  fines  are  laid  down  for  abusive  language  between  men  in  the  regu- 


1— Chap,  S 
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™  Mini)  the  fines  for  violent 

:  fin  rankj.  ’ 


price  oi  medicines,  end  (he  Idee, 
be  paid,  which  is  seeded  by  tlios 


■  b  b  i  a  or  ory  ns,  of  another 
ni  they  iloeerinnie  the  line,  the  very 
given  to  cause  pleasure,  uml  for  the 
.•  learned  men.  1  o  c  ium  pleasure, 
mu  to  the  sulferer.  The  cu  e,  the 
V  learned  men.  is  meant :  ‘  That  must 
nailed  m  the  matter.’ 


7.  With  reference  to  beating  animals,  and  the  like,  Y.ijfiavnlkya 
Cm  It v  to  mi  savs  ;  "  The  hue  lor  giving  pain  to,  or  drawing  Blood 

mrb  punislnlili-  trom,  as  well  as  cutting  oil  tne  branches  [as  horns,  &c] 

of  lnlenor  animals,  shall  be  from  two  punas,  ascending 
in  order  :  [of  the  inpirvl.  "  For  cutting  oil  their  organs  of  generation, 
and  for  causing  their  death,  the  second  amercement  shall  be  paid,  and 
their  value  also :  a  double  punishment  snail  be  imposed  m  the  case  of 
superior  animals,  when  ill-treated  as  above  described. 


S.  In  respect  of  damage  to  trees,  says  Jlanu  :* 
As  well  as  dam-  <•  According  to  t  he  use  and  value  of  all  great  trees, 
ge  to  tnes.  must  a  fine  be  set ‘for  injuring  them;  this  is  an  estab¬ 

lished  ruled 


CHAPTER  XVII. 
Robber;,/— [Sicyam). 


1.  Nliracla  specifies  three  degrees,  of  things  liable  to  be  stolen  : 

■‘All  earthenware  utensils :  a  stool,  abed-stead;  [all 
Benlv-n-  nefiii-  articles  made  ol  |  bone,  |  or  ivory1,  wood,  or  leather  ;  as 
ed;  of  tl.icc  <lt-  .  well  as  grass,  and  the.  like:  leguminous  grains,  and 
8CC\\II  gram  ready  dressed ;  are  termed  inferior  articles.” 

“  Cloth  made  from  anv  material  except  silk,  and  like¬ 
wise  all  cattle,  with  the  exception  oi  kinc  :  all  metals  except  gold,  and 
rice  of  all  sorts :  barley  and  suchlike,  |  gram],  are  termed  articles  of 
middling  estimation."  '■  Gold,  precious  stones,  silken  clothes,  women, 
men,  ktne.  elephants,  horses,  and  the  property  of  the  gods,  the  Brahman^ 
and  the  king,  are  the  first,  rate  articles.  ’ 


l— Chap.  9th.  v.  285. 
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2.  The  same  author  here  first  exhibits  [the  nature]  of  an  open 
tbiftfi-  « Tnwforo  rnaicrnrria];1  physicians  ;  gamesters  ; 

bribes,  [and]  clients;  fortune- 
prostitutes  ;2  persons  skilled 
in  the  arts  ;  counterfeits,  and  those  who  perform  unlawful  acts ;  arbi¬ 
trators,  [Madhyastha],3  false  witnesses,  and  likewise  those  who  gain  a 
living  by  fraudulent  practices,  are  all  of  them  open  thieves.”  In  another 
Kjtniti  also  we  find  :  “  Whenever  manifest  cheats,  persons  having  re- 
ebtffse  to  false  weights  and  measures  ;  those  taking  bribes,  or  employ¬ 
ing  fraud;  impostors ;’ bad  women  ;  as  well  as  counterfeits,  and  those 
who  live  by  showing  fortunes,  are  found,  all  these,  and  the  like,  may 
be  known  for  manifest  thieves.”  ' 

3.  Brhaspati  •.  “  That  trader,  who  shall  sell  an  article,  concealing 

its  blemish,  mixing  it  up  and  making  it  over  again, 
cxpl'ained  by  other  be  made  to  give  [an  article  of]  twice  its  value, 

texts.  J  and  likewise  pay  a  fine  equal  to  the  same."  “  That  phy- 
sican  who,  being  ignorant  of  medicine  or  its  invoca- 
CCXXIII.  tions,'  or  unacquainted  with  the  nature  of  disease,  yet 
levies  money  from  those  who  are  sick,  deserves  to  be 
punished  even  as  a  thief.”  “  Those  who  play  with  false  dice  ;  professional 
prostitutes ;  those  who  seize  the  king’s  dues ;  astrologers,  as  well  as 
cheats,  are  deserving  of  punishment  as  being  all  denominated  swind¬ 
lers.”  “Assessors  pronouncing  an  unjust  decision  ;  even  so  also,  those 
who  live  by  bribery  ;  and  those  who  cheat  persons  trusting  them,  are 
every  one  of  them  to  be  banished.”  “  Those  who,  not  understanding 
their  subject,  shall  pretend  to  a  knowledge  of  astrology,  or  shall  foretell 
prodigies,  and  likewise  expound  auspicious  omens  or  the  like  to  man¬ 
kind,  must  be  strictly  kept  down.”  “  Those  men,  who  exhibit  them¬ 
selves  [as  religious  mendicants]  with  a  staff,  deer’s  skin,  and  other  re¬ 
quisite  accompaniments,5  and  by  these  means  deceiving  men,  kill  “  them, 
shall  be  put  f,o  death  by  the  king’s  people.”  “  Those  who,  making  up  a 
thing  of  Very  small  value,  raise  a  great  price  upon  it,  and  they  who 
impose  upon  other  people,  deserve  to  be  punished  in  proportion  to  the 
amount.”  "  They  who  make  false  gold,  precious  stones,  coral,  or  the 
like,  shall  be  made  to  give  back  their  price  to  the  person  who  has 
bought  them,  and  to  pay  double  the  amount  as  a  fine  to  the  king.” 
“  Persons,  acting  as  arbitrators  [Madhyastha],  who  become  corrupt 
through  favour,  gain,  or  other  [motive],  and  those  witnesses  who  depose 


tellers  landl  mofessional 


1—  See  Chap.  12th,  pi 
succeeding  text  of  Brltasp 

2—  The  word  ‘Kshnc 
thus,  as  in  the  masculine 
as  read  in  the  Yiramitreda 
‘  bad  women.’ 


ara.  3d.  The.  word  is  here  translated  in  conformity  to 
ati,  evidently  intended  by  our  author  to  furnish  t lie  gloss  on 
trail’  for  which  the  Yframilrndnja  reads  Bhadrali,  is  transla 
plural  ii  is  unmeaning;  in  llie  subsequent  text,  of  Bihasp; 
ye,  it  beat  s  the  same  sense,  supported  by  the  succeeding  te 


5— See  Chap.  1st,  See.  1st. 


4 — Perhaps  ''consult  at  ion,  advice,”  would  be  a  better  term.  Tito  higher  classes, 
when  taking  medicine,  use  very  appropriate  rnantras,  or  formulas,  evincing  their  reliance 
on  the  llei tv  and  their  medical  advisers’  skill. 

b  — Or,  as  some  copies  read,  '’adorned  with  jewels  aud  fine  clothes.” 


contrary  to  l.lic  truth,  shall  be  made  to  pay  double  [the  sum  depending] 


4.  V  y.'isa  :  "  When  persons  are  found  walking  about  nt  night-time 
Secret thieves.  j"  ’"i"1’1”’  ^‘^hed  with  implement*  [of 

theft |  or  the  like,  and  whose  place  of  abode  is  not 
known,  they  shall  be  recognized  as  secret  thieves."  The  same  author 
adds:  “  Pick-pockets  [or  shop-lifters]  ;l  burglars  or  house-breaker*  break¬ 
ing  a  hole ;  highwaymen  [PanthamushaJ  who  rob  travellers;  those  who 
open  bundles  [Granthl  luochakn],  and  stealers -of  women,  men,  kine, 
horses,  and  other  cattle,  are  all  reckoned  but  nine  dif- 
(XXXTV.  .  •  ferent  kinds  of  thieves.”  A  hole  [Sandhi]  in  a  wall 
or  the  like. 


5.  YSjnavalkaya :  “  Let  shop-lifters,  and  those  who  open  bundles, 
■  Punishments  en-  be  both  made  to  lose  the  tongs  of  their  hand  ;  for  the 
acted  for  them  second  offence,  they  shall  he  deprived  of  a  hand  or  foot," 
The  tongs,  the  forefinger  and  thumb.  “  The  robbers, 
who  having  broken  a  hole,-  commit  a  robbery  at  night,  them  shall  the 
king,  having  cut  off  both  hands,  cause  to  be  impaled  with  a  very  sharp 
stake.”  Bihaspati :  “  In  like  manner,  let  him  cause  highwaymen  to  lie 
hanged,  tied  by  the  neck  to  a  tree.  He  shall  cause  the  lingers  of  pack¬ 
age-openers  to  be  cut  off,  for  apprehension  on  the  first  offence ;  on  a 
second  [apprehension],  botli  hands  or  feet ;  for  the  third,  they  are  de¬ 
serving  of  vadlia,"  Fingers,  the  forefinger  and  thumb. 


G.  >tf»rada  specifies  certain  distinctions  in  the  flight  'of  thieves, 
taking  the  stolen  property  with  them:  "A  thief  shall 
Responsibility  of  by  every  effort  be  seized  bv  bun  in  whose  district  [or 
the  cm...,,.-,  m  premises]  he  may  be  furtively  concealed.  Else,  if  the 
c times  nice  oi  i  ctnaik  Hint  initd  cut  [of  the  pre¬ 

mises].  he  shall  be  made  to  pay  the  amount  ui  the  loss.  If  the  trace  be 
earned  lnnvard  from  that  [district],  vet  have  not  fallen  elsewhere,  then 
tliev  shall  cause  the  nendibourhood '.  the  road-keepers,  or  even  those 
entrusted  with  tnc  care  of  tne  district  to  pay  the  loss.  \  tijnavalkya  also : 
“  The  village  shah  pav  when  wiihiu  its  own  limits,  or  wherever  the  trace 
goes  '  the  live-village  community,  it  beyond  one  krofa  :  or  again,  that 
of  ten  villages. 


1—  TJt-kshcpaka. '  The  MiUihsharu  defines  it.  to  lie.  '‘those  who  pilfer  by  throwing 
up  clothes  mu!  die  like,"  hooks  for  the  instance.  The  Yiramurodaya  in  commenting  on 
the  text  above,  says,  ”  those  who,  having  satisfied  themselves  of  the  ignorance  of  the 
owner,  get  tire  property  out,  of  his  possession,  by  matching  it  from  him. 

2 —  Sandhi,  a  hole  made  in  a  wall  for  felonious  entry.  Sandbichaura,  a  burglar,  a 

house-breaker.  < 

3—  Padsmj  die  same  which  is  called  “  pagli”  in  Gujarat  to  this  day  ;  the  custom 
is  in  the  Dakhau  equally  well  known,  under  the  name  ofMaga. — Rcpoits  2d,  344. 

■t— Siiivnmtii ;  the  same  word  occurred  in  the  same  sense,  at  Chap,  lath,  para.  id. 
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„  .  .  „  “  The  ivo- 

runislimenUor  man-stealer  shall  be  burned'  bn  an  iron  bedstead,  with 
kidnapping,  and  a  K>'e  of  grass  ;  the  man-stealer  shall  be  set  up  where 
for  stealing  cat  U^,  four  roads  meet,  after  having  his  hands  and  feet  cut 
*c-  off.”  Bihaspati :  “  Having  cut  off  the  nose  of  a  stealer 

CCXXV  °f  Wng;  and  bound  him,  let  them  plunge  him  into  the 

water.”2  Narada  :  “  Vadha  shall  be  inflicted  on  him, 
who  robs  another  of  his  all,  or  who  carries  off  a  married  woman,  or  a 
virgin."  “  Bihaspati  directs  that  they  confiscate  all  [the  wealth]  of 
those  who  edify  off  a  horse,  an  elephant,  or  metals.”  All;  the  wealth, 
must  be  here  supplied.  VySsa :  "  Let  them  cut  off,  with  a  very  sharp 
instrument,  half  the  foot  of  him  who  carries  off  [common]  animals.” 
NSrada :  “  For  stealing  animals  of  a  superior  kind,  let  his  punishment 
be  that  of  the  highest  scale,  the  middle  scale  for  the  middle  class  of 
animals,  and  the  first  [or  lowest]  scale  for  such  an  act  in  respect  .of 
mean  animals.” 

8.  Manu  : 3  “  Corporal  punishment  [vadha]  shall  be  inflicted  on 
,  r  ,  him,  who  steals  more  than  ten  Kumbhas  4  of  grain ; 

of^duabtM  and  *°r  *ess  ke  must  ^net*  ®'feVen  t'me3  as  much,  and 
i,rajn  shall  pay  to  the  owner  the  amount  of  his  property.” 

One  Kumibha  is  twenty  Praslhas.  He  again  says 5 : 
“  For  stealing  the  most  precious  gems  [as  diamonds  or  rubies],  the  thief 
deserves  capital  punishment  [vadha^j.”  Narada  :  “Capital  punishment 
[vadha]  shall  be  inflicted  for  stealing  niore  than  a  hundred  of  [any  of 
the  following  things],  gold  and  silver  pieces,  or  the  like  ;  fine  clothes, 
and  likewise  all  precious  stone.”  Manu6:  “  For  stealing  gold  and  silver, 
or  the  like,  or  costly  apparel  :  or  more,  than  fifty  palas,  it  is  enacted 
that  af  hand  Bhall  be  amputated  ;  for  less,  the  king  shall  set  a  fine  eleven 
times  as  much  as  the  value.”  ' 

9.  YSjiiavalkya :  “  Having  set  a  mark  on  a  BrShman  found  guilty 
ly .  ”  of  such  offence,  let.  Kim  be  banished  from  that  his  native 

t  ions  ^  to*  capital  country.”  Manu7:  “[Criminals  of]  all  the  classes, 
punishment-  having  performed  an  expiation  as  ordained  by  law, 

shall  not  be  marked  on  the  forehead,  but  be  condemned 
to  pay  the  highest  fine.”  Yajfiavalkya  also  :  “  Having  caused  restitu¬ 
tion  of  the  stolen  property,  they  shall  cause  the  thieves  to  be  put  to 
death,  by  different  modes  of  Vadha. 

1—  The  Vframitrodaja  reads,  “in  the'ordcal  of  hot  iron,  with  the  fire  in  his  hand.” 

2—  So  the  Viramitrodaja,  according  to  which  Ibis  text  iras  inserted  in  f lie  errata. 

it— Chap.  8th,  v.  320.  Kulluka,  who; 


of  the  (hiee  kinds  is  to  be  applied,  accordm; 
instance,  the  first,  if  a  Brahmau  be  the  pom 

4 — See  As.  Res.  olh,  Oi 


10.  Nfirada  :  "  'J’liey  wlio  grant  food  and  an  asylum  [opportunity] 

Aiders  and  abet-  ft  who"“}‘  at 

tors.  then'  escape,  though  able  to  stop  them,  are  also  their 

accomplices  in  the  offence.”  And  therefore,  sharers  in 
their  punishment. 


CHAPTER  XVIII. 
Heinous  offences,— (Sdhasam.) 


1.  Their  nature  is  declared  by  Ndrada :  “  Whatever  act  is 

Violent  nets  ky  strength  performed,  by  one  inflamed  with  power, 
CCXXVU *  [bala]  is  denominated  [SShasa]  violence,  oppression; 

for  strength  [Sahas,  whence  SShasa]  is  also  termed 

power  [bala].” 


2.  Bihaspati  :  “  Killing  a  human  being,  robbery,  handling  the 
person  of  another  man  s  wife,  and  both  species  of  as- 
merited  alU  CUU"  saldt,  are  the  four  kinds  of  violence.  ’  Both  species, 
that  is,  abuse  and  aftray.*  Ka-rada  :  “  Spoiling  fruits, 
roots,  water,  and  such  things,  and  agricultural  implements,  or  throwing 
them  away,  treading  them  under  foot,  or  the  like,  is  declared  to  be  the 
first  degree  of  violence  [prathama  sShasa].”  “  [  Misusing  in  the  very 
same  way,  clothes,  animals,  food,  drink.-  and  household  utensils,  is  de¬ 
nounced  as  the 'middle  degree  of  violence  [madhyama  sahasa].”  “  Mali¬ 
cious  practice  with  poison,  weapons,  or  the  like  ;  the  handling. of  ano¬ 
ther  man’s  wife,  and  all  other  encompassing  pf  life,  is.  called  the  highest 
degree  of  violence  [uttama  sSliasa].” 


3.  Yajiiavalkya:  “  The  king  shall  apprehend  sacrilegious  house¬ 
breakers  [BandigrSha  ] ;  likewise  those  who  steal  horses, 
Capital  punioh-  aIlcj  elep]>ai)ts.  as  well  as  violent  murderers,  and  cause 
offeiide'-s.  tCr  UJ  them  to  be  impaled- on  a  stake.  JBrhaspati :  “Hav¬ 
ing  carefully  ascertained  who  are  notorious  murderers, 
and  likewise  murderers  in.  secret,  and  having  seized  all  their  effects, 
they  are  to  be  killed  by  different  modes  of  death. 


Vimisbmcnt 
case  of  mobs. 

the  murderer.” : 


4.  The  same  author  says  :  “  When  many  persons, 
filled  with  rage,  beat  [to  death]  one  single  person,  then 
lie  who  strikes  him  on  a  vital  part,  is  declared  to  be 


5.  Kityriyana  :  “.He  who  commences  the  quarrel,  or  takes  apart 
Aiders  anil  abet-  "■  ™  *t.-  as  we^  a's  ',e  w'10  P°i'its  out  the  road  ;  he  who 
tm.  '  gives  an  asylum,  and  lie  who  furnishes  weapons,  or 

rrXYVTT  gives  food,  to  evil  doers;  so  even,  he  who  advised  for 

A‘u  u'  battle,  he  who  instigated  his  destruction ;  one  concern- 
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ed  in  the  work  of  deceit;  he  who  speaks  harm  [of  the  deceased];  who 
rejoices  [with  the  murderers];  or  prevents  not  the  injury,  though 
possessing  the  power,  are  all  of  them  actors  in  the  deed  :  They  shall 
cause  a  suitable  punishment  to  be  awarded,  proportioned  to  the  power 
[of  each  to  suffer].” 

6.  Narada  lays  down  distinctions  in  the  punishment  of  Brahma- 
nas  :  “  From  there  being  no  difference  [in  the  degrees 
fafor^of  Br;ih'  same  measure  of  punishment  is  laid  down 

nians,  in  respect  f°v  ;dl-  That  of  Br&hmanas  must  be  sliort  of  vadha; 
to  capital  punish-  a  Brahman  is  not  liable  to  undergo  vadha  :  his  pun- 
uieut.  ishment  shall  be,  shaving  of  the  head,  banishment  from 

■  the  city,  a  plain  mark  upon  his  forehead,  and  parading 
upon  an  ass.  Vadha  must  not  be  inflicted  on  a  Brfihman,  even  if 
guilty  of  felony  [Statayi].”  For,  according  to  Sumantu  d  “  There  is 
no  blame  for  putting  to  death  persons  acting  feloniously,  excepting  kine, 
aud  BrShmans.”  KAtyfiyana  :  Bhrgu  says,  if -among  felons,  there  be 
one  of  the  highest  class,  and  engaged  in  austerities  and  reading  the 
Vedas,  then,  in  that  ease  alone,  vadha  shall  not  be  inflicted.  YTadha 
is  for  sinners  who  are  of  low  class. 


7.  The  same  author  declares  who  are  felons  [fttatSj-inas]  :2  “  He  who 
'  uses  a  sword,  poison,  or  fire,  as  well  as  lie  who  raises 
rated °US  enUme'  hand  in  imprecation,  and  he  who  kills  by  magic: 

and  also  a  spy  against  the  king  ;  he  who  enjoys  a  mar¬ 
ried  woman  contrary  to  rule  ;*  who  is  diligent  in  picking  out  holes  [in 
another  man’s  coat]  :  all  these  persons,  and  the  like  of  them,  are  to  be 
known  as  felons.”  And  Vasishtha  likewise  says  :4  "An  incendiary,  and 
a  poisoner,  one  who  offensively  handles  weapops,  who  robs  the  wealth 
of  another,  as  well  as  he  who  steals  his  land,  or  his  wife,  are  all  six  of 
them  felons.” 


8.  However,  the  text  of  Manu 5 :  “  Let  a  man  without  hesitation 
Examination  of  slay  another,  [if  he  cannot  otherwise  escape],  who  as- 
ilie  iuviolabilityof  sails  him  with  intent  to  murder  [atatayi],  whether 
Brahmans.  .  young  or  old,  or  his  preceptor,  or  a  Brfihman  deeply 

CCXXIX.  versed  in  the  scripture and  this  of  Katyf iyan  a  :  "To 

him  who  shall  kill  a  felon  coming  until  intent  to  take 
his  life,  even  though  he  [the  felon]  have  gone  .through  the  Vedas  [Ve¬ 
danta],  the  sin  of  the  death  of  a  Brahman  does  not  attach  [require 
consideration].  The  Words  vfoctiw  [«**],  and  even  [cq/i],  relate  to  the 
death  of  all  felons  with  the  exception  of  Brfthmans ;  because  the  intro¬ 
duction  of  the  word  Brahman  is  fin-  the  sake  of  nmne  "rearer  force  io 
the  law  [by  an  extreme  example,  Kaiinutikanyaya].  So,  in  the  Jlit.-i- 
kshar£  it  is  said  :  "A  Br.lhman  felon  is  liable  in  Vadha;  lmw  then 


1— 2— Macnaghlcu, 
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[kimutlij  shall  any  other  man  |ese,‘ijwd.  And  we  find  (he  same,  both 
iroin  this  text  of  GahivalVij  :  ••  lie  who  kills  one,  the  highest  Brlthinan, 
feloniously  attacking  linn  with  a  raised  weapon,  does  not  render  himself 
a  Brahman’s  murderer:  did  he  not  kill  him,  he  would  really  be  guilty 
of  a  Brahman  k  murder  h  urn!  this  of  Brhaspati :  "  He  who  kills  a  felon, 
versed  in  the  Vedas  and  come  ot  a  good  family,  does  not  commit  hein¬ 
ous  murder;  did  he  not  kill  him,  he  would  he  guilty.” 


9.  The  following  interpretation  is  given  m  the  Smrti  Chan^rik*  : 

'  lliat  the  Brdhmau  who  comes  with  a  felonious inten- 
c  Ru^rilL'a  tlon  ol  putting  another  to  death,  alone  deserves  Vadha; 

snilccl,  aiid  ap  110t  ^,e  Brhlunan  wlio  seizes  the  land  or  wife,  or  other 

proved.'  [property  ]  of  another.  But  Kshatriyas,  or  other  per¬ 

sons  guilty  ul  the  abovcinen tinned  crimes,  are  deserv¬ 
ing  Vadha’. -  And  this  is  the  light  [interpretation],  because  of  the 
necessity  for  opposing  the  vague  [or  general]  sense  of  the  aforemen¬ 
tioned  rules,  of  bumantu  and  Katyayana.  bv  the  more  explicit  expres¬ 
sion  of  ‘  one  feloniously  attempting  the  hie  ot  another,’  suggested  by 
CCXXX  these  last  quoted  texts,  of  Mann,  KfitySyana,  GSlava, 

and  Brhaspat.i. 


10.  However,  what  Brhaspati  -says  :  “  He  wlm  shall  refrain  from 
t  killing  a  man  of  superior  class,  a  performer  of  austere 

mlcl!  1  acts  of  devotion  and  reader  of  the  Vedas,  though  liable 

to  Vadha  for  felonious  acts,  shall  obtain  the  benefit  of 
one  Aijvainedha/ !>,),”  has' reference  only  to  a  felon  distinct  from  one  seek¬ 
ing  the  man’s  own  life. 


11.  And  again,  the  killing  of  a  BrShman  feloniously  seeking  the. 
life  of  another,  is  forbidden  m  tins  age  ox  the  world  [by  the  text]: 
"There  must  be  no  killin''.  even  m  a  just,  ouarreh-  of  a  chief  Brahman, 
though  seeking  one  s  life,  winch  prohibition  would  -be  evaded,  if  V  aillia 
were  inflicted  according  to  law :  and  though  all  the  things  now  forbid¬ 
den  in  the  Kali,  or  present  age.  had  previously  received. the  sanction 
of  [our  ancient]  enactment,  vet:  ••  The  learned  have  declared  these  laws 
abrogated  in  tne  Kali  age.  And  in  all  the  commentaries  there  is  a 
clear  line  drawn,  from  the  accejita-tion  of  the  word  laws.  Iherefore.  in 
the  present  age  of  the  worm,  a  Brahman  telomouslv  seeking'  the  life  of 
another  is  not  liable  to  Vadha.  ■  But  tor  other  | offences)  a  Brtthman 
felon,  is  not  m  any  T  uga  liable  to  Vadha:  whilst  all  other  felonious 
criminals,  whether  Rshatriya  or  other  class,  are'  m  all  agfes  of  the  world 
liable  to  Vadha.4  » 


(a)  An  ancient  sage  and  teacher :  according  l.o  (  lie  Harivaiipa,  a  son,  and  according 
to  the  Mahabluirat.a,  a  pupil  of  Vipviimitra — Bohtliugk.  Roth. — Ed. 

1— The  expression  Bhruiiaban,  [lit  ‘  who  procures  abortion’]  is  explained  in  the 
Virsmitrodaya,  “as  having  reference  to  a  very  superior  Brahman,”  [Uttama  Brahmana 
visbesba.]  2— Bee  note  to  Chap.  16th,  Sec.  1st,  para.  3d, 

(b)  Horsc-sacrificc.— Ed. 

3 — Dliarma  yuddhe;  this  seems  to  be  the  same  term  which  Sir  W.  Jones  has  trans¬ 
lated  “religious  war,1'  in  this  general  note  at  the^ind  of  Manu,  Smrti  2d;  the  text  ap-  . 
pears  the  same.  4—  Kirnaya  Sindha,  Section  3d. 


vyavaha'ra 


12.  Bihaspati  declares  the  punishment  for  stealing  articles  of  low, 

;  middling,  and  great  value:  “So,  even  he  who  shall  des- 
article&sabject "to  troy  or  carry  off  implements  of  husbandry  or  flowers, 
robbery.  ‘  »  roots,  or  fruits,  is  deserving  of  punishment,  above  a 

hundred  panas,  according  to  his  offence.  In  like  man¬ 


ner,  he  who  shall  destroy  or  steal  [inferior]  animals,  clothes,  grain, 
liquids,  as  well  as  household  utensils,  shall  be  punished  by  a  fine,  not 


less  than  two  hundred  panas.  If  women,  men,  kine,  gold,  precious 


stones,  as  well  as  the  property  of  the  gods,  or  of  Brahmans,  and  that  of 
females;  [and  similar]  costly  articles,  his  fine  shall  be  equal  to  the 
value  of  the  stolen  property.  Or,  double  its  amount 


CCXXXI.  [even]  may  be  thought  equitable  by  the  king,  accord¬ 
ing  to  the  person  ;  or,  the  thief  may  be  [even]  put  to 
death,  with  a  view,  to  the  prevention  of  [bad  example  from]  his 
society.”  Female,  a  woman's  property.  The  word,  Or,  has  the  mean¬ 
ing  of 'even.’  This  text  belongs  to  the  Chapter  on  Heinous  Offences, 


according  to  Madana,  [and  not  to  that  on  Robbery]  from  the  literal 
meaning  of  the  words  '  shall  destroy  and  ‘  thief,'  which  come  together 
in  this  place.  ' 


13.  Yajiiavalkya  shews  the  punishment  for  the  original  instiga¬ 

tor  of  heinous  offences  :  “  He  who  causes  the  commis- 
Instigatore,  and  sion  of  violence,  shall  be  made  to  pay  a  double  fine  ; 
their  punishment,  he  also  who,  by  saying,  ‘  I  will  give  [such  a  reward,’] 

causes  its  prepetration,  shall  be  made  to  pay  quadruple 
its  amount.”  That  is,  double  or  quadruple,  in  proportion  to  the  fine 
imposed  on  the  actual  perpetrator  of  it. 

14.  The  punishment  for  him  who  by  force  enjoys  a  virtuous 

BrSlimani,  is  thus  declared  by  Manu  :*  “A  Brdhman 
Kape. .  whoicarnally  knows  a  guarded  woman  without  her 

■  free  will,  must  be  fined  a  thousand  [panas.”]  If  the 
crime  be  committed  against  such  a  woman'  by  a  man  of  the  Kshatriya, 
or  other  class,  says  Bihaspati:  “If  any  one  by  force  enjoy  [a  wo¬ 
man,]  then  let  the  king  seize  the  whole  of  his  property,  and  having 
cut  off  his  penis  and  scrotum,  afterwards  cause  him  to  be  carried  round 
[the  town]  upon  an  ass.”  Enjoy,  have  connexion  with  the  lawful  wife 
of  another  man.  The  following  punishment  for  forcible  enjoyment  of 
a  married  woman,  whether  of  lower  or  higher  caste  [than  himself]  or  of 
equal  class,  by  a  man  of  the  Kshatriya  or  other  tribe,  is  denounced  by 
KatyAyana :  “When  a  marlins  obtained  enjoyment  of  a  woman,  by 
Seizure  oTher  person,  infliction  of  Vadha  is  in  that  case  established, 
because  the  act  is  a  transgressing  [of  the  admitted  order]  of  enjoyment.” 

15.  The  same  author  says  :  "  Let  the  woman  who  has  thus  unwil¬ 

lingly  been  enjoyed,  be  kept  shut,  up  in  the  house, 
llritraiots  ona  having  her  person  slovenly,  sleeping- on  the  ground, 
rallied  woman,  and  furnished  only  with  a  single  Kill  of  food  [or  with 
‘  what  nature  requires.”]  He  adds  :  “  She  who  has 
been  enjoyed  by  a  man  of  low  caste  is  to  be  put  away, 

’  1  —Chapter  Slli,  378, 


CCXXXII. 


her  consenting  to  the  guilty 


)i  :ts  declares  the  punishment  of  the  lowest,  middling, 
d  highest  crinies  .[Saliasa  :J  “The  punishment  of  it 
isi,  lie  in  proportion  to  the  crime,  but,  in  the  first 


y  thos 


the  three  di.aiine- 
tions  of  heinous 
offences. 

hundred  pan  as.  The  fine  for  tl 
nothing  short  of  one  thousand  [pa. 
thing  [the  criminal  is  worth,]  banishment  from  the  city,  with  branding, 
and  amputation  of  his  limbs,  these  are  the  punishments  declared  for 
Uttama  sSliasa,  or  the  highest  degree  of  crime.” 

The  i 


ess  than  one  hundred  [pan as.] 
the  law,  that  of  the  middle 
,vn  to  he  not  less  than  five 
lest  scale  of  crime  must  be 
.]  Vadim,  confiscation  of  every 


:  command  hr  inflicting  Vadha,  ampu- 
To  be  inflicted  •  tation,  and  the  other  punishments  named,  however,  is 
'Vone*116  !™ICe  l'lc  province  of  the  prince,  and  of  no  other,  since  to 
J  tmc'  him  alone  pertains  the  right  to  inflict  punishment. 

CHAPTER  XIX. 

Commerce  vAlh  Women, — ( Strisa'iigrahanam). 


1.  The  punishment  for  forcible  en|nyment  ofauotherman’s  wife,  as 

an  act  of  a  heinous  nature,  has  been  before  declared.  1 
Commerce  with  Jjr]iaSpati  declares  |that  tor]  the  fraudulent  enjoyment 
women.  ,,f  a  -woman  of  similar  caste,  being  the  wife  of  another 

CCXXX1II.  -maxifa)  :  "  If  aman  bv  fraud  enjoy  a  woman,  lie  shall  be 
punished  bv  lull  confiscation,  and,  having  been  brand- 
fraudiiisu'chcascs.  ed  until  the  mark  of  the  pudendum  muliebre,  let  him 
he  afterwards  banished  from  the  city.  Full  confisca¬ 
tion,  that  is  confiscation  ot  1ns  all.  And  this  punishment  is  meant  in 
reward  to  women  of  equal  class.  It  she  be  of  lower,  the  half  of  it  is  pro¬ 
per  ;  but  in  the  case  of  a  woman  of  superior  caste,  Vadha- is  enjoined  : 
and’accordingly  the  same  author  savs  :  •<  1  he  half  of  that  punishment, 
which  is  to  he  inflicted  lor  connexion  with  a  woman  of  equal  class,  is 
the  due  of  him  wiio  erqoys  a  woman  of  lower  class.  But  for  connexion 
with  a  woman  of  more  exalted  caste,  let  the  man  be  put  to  death.” 

2.  The  several  punishments  of  adulten’,  with  women  of  the  three 

comparative  degrees,  lowcfj  equal,  and  higher  [than 
Punishment  of  (,pe  adulterer!-  arc  laid  down  by  the.  same  author: 
c'l'viHh5'  C™5rcUo  “  The  punishment  for  adultery  m  each  of  these  three 
das"  ''  resal  10  orders'  must  he  applied  to  each  in  its  degree,  the  low¬ 
est  punishment  [for  the  lowest  rank],  the  middling, 

1— Chapter  ISth,  para.  14. 

(a)  Having  sexual  inlereoures  with  a  woman  with  her  consent,  when  the  man 
knows  that  lie  is  not  her  husband  and  that  her  consent  is  given  because  she  believes 
fhat  he  is  aiioihcr  man  to  whom  she.  is  or  believes  herself  to  be  lawfully  married  is 
made  "  rape”  by  (he  Indian  l'cna:  Code,  Sec.  375,  punishable  with  transportation  or  im¬ 
prisonment  and  fine. —  fi/.  • 
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[for  the  middling],  and  the  highest  [for  the  highest] ;  for  forcible  en¬ 
joyment  in  secret,  let  the  middling  degree  be  inflicted.” 

3.  The  punishment  for  a  man  of  bad  life,  who  converses  with  the 

•  wife  of  another  man,  is  laid  down  by  JIauu  : 1  “A  man, 
venation  C°n  before  noted  for  such  an  offence,  who  converses  in 
’  secret  with  the  wife  of  another,  shall  pay  the  first  of 

'  the  three  usual  amercements.”  The  punishment  for  mutual  conversation 
between  a  man  and  woman,  who  have  been,  both  forbidden  by  the 
father  or  other  relative,  is  declared  by  YSjnavalkya  :r“Let  a  woman, 
forbidden  so  to  act,  be  fined  one  hundred  panas,  but  let  the  punishment 
for  the  man  be  double  that  sum  ;  but  where  the  prohibition  has  been 
given  to  both,  then  let  their  punishment  be  the  same  as  is  inflicted  for 
CCXXXIV  adultery.”  The  first  half  of  this  couplet  has  reference. 

to  prohibition  communicated  to  one  of  the  parties  only  ; 
and  the  last  half,  to  a  communication  of  it  to  both. 

4.  YSjSavalkya  declares  the  punishment  for  adultery  brought 

.  about  through  the  mutual  desire  of  both  [For  adul- 
'cnernl  U  terJ  m  tery]  between  persons  of  equal  caste,  let  the  highest 
‘  fine  be  imposed  :  But  the  middling  scale  for  the  same 

crime  with  a  woman  of  lower  caste  ;  when  the  woman’s  caste  is  higher, 
let  the  man  suffer  Vadha,  and  the  woman  have  her  ears  or  other 
[limbs]  cut  off.” 

5.  KAtyayana  :  “  And  in  all  offences,  whatever  sum  of  money  is 
Punishment  of  laid  down  as  the  punishment  of  it  in  a  man,  the  half  of 

n-onieninailcases,  it  must  a  woman  pay  who  is  guilty  of  the  same  ;  where 
is  half  of  that  laid  Vadha  is  denounced  against  a  man,  let  a  woman’s 
down  for  males.-  pers0n  be  mutilated.” 

6.  But  for  connexion  with  a  BiAhmani  of  loose  life,  thus  says 

Ma.nu  “  But  only  five  hundred  [panas],  if  lie  knew 
Ucred 1  wit)  C0U"  *ier  with  her  free  consent."  This  relates  to  a  woman 
fereuce  to  class?”  e<lua^  caste.  On  the  subject  of  connexion  with  wo¬ 
men  of  lower  ca-ste,  and  loose  morals,  the  same  author 
says  :s  ‘'  A  BrShmana  shall  pay  five  hundred  panas,  if  he  connect  him¬ 
self  criminally  with  an  unguarded  woman  of  ihe  Vai^ya,  Rajanya  [or 
Kshatriya],  or  (judra  class  ;  and  a  thousand,  [for  such  a  connexion  with] 
a  woman  of  the  lowest  caste  [antyaja].’’  However  this  text:4  "A. 
BrShman  who  carnally  knows  a  guarded  woman  without  her  free  will, 
must  be  fined  a  thousand  panas,”  especially  intends  a  virtuous  woman. 
The  punishment  of  a  (jiidrafor  connexion  with  a  woman  of  higher  caste, 
is  declared  by  Manu  :6  “  A  (ghdrn  having  an  adulterous  connexion  with 
a  woman  of  a  twice-born  class,  whether  guarded  at  homo  or  unguarded, 
[shall  thus  be  punished]  :  if  she  was  unguarded,  ho  shall  lose  the  part 
j  offending],  and  his  whole  substance ;  if  guarded,  [and  a  Brahmani], 
every  thing,  even  bis  life.”  If  a  (,udra  have  criminal  connexion  with 


•  l — Chapter  sill. 

2 — Chapter  Sth,  37S,  of  which  t he  first  runpict,  a«  relatin';  to  faardrii  women,  win; 
quoli.ii.  Cha|>.  lSth,  para.  It  and  is  repealed  here  wav,'.  3—  Chapter  t!ti,  w:.w. 

•1  -Vltaptcr  8th,  3/S.  U  •  Ciapifr  «th,  3ii. 


;m  unguarded  Brahmaiu.  In.-;  parts  imw  lie  nit  oft.  and  all  bus  property 
be  confiscated :  but.  if  she  k>  guarded.  Vadim  is  further  incurred.  It 
Ct'WW  nutans,  that  (•>!•  mlnltcrv  with  a  guarded  woman,  his 
whole  property  snaM  be  confiscated,  and  lie  be  consi¬ 
dered  deserving  of  Vnrfhn, 

7-  Gautama  :  "  !•  or  attnllerv  with  the  wife  of  lus  preceptor,  let  a 
mans  parts  be  taken  away,  and  all  lus  propertv  bo.  seized ;  if  the  wo¬ 
man  be  guarded,  let  him  further  suffer  Yadlia.  Mauu :  “  But,  if  a 
\’ai(;ya or  Piirtlnva  |  man  of  Lie  royal  mass.  Kshatriva]  commit  adultery 
rv.th  a  Bralnnam  whom  her  husband  guards  not  at  home,  the  king  shall 
only  fine  the  Viucya  five  hundred,  and  the  kslmtriya  a  thousand.” 
l'he  same  author  savs  •*  Both  of  them,  however,  if  they  commit  that 
offence  with  a  BiAhmant  not  only  guarded  [out  eminent  for  good  qua¬ 
lities].  shall  be  punished  like  Cudras,  or  be  burned  in  a  fire  of  dry  grass 
or  reeds.’  And  again:2  “It  a  Vanjya  converse  criminally  with  a 
guarded  woman  ol  the  Kshatnva  or  a  Kshatriva  with  one  of  the 
I'an-ya  class,  they  both  deserve  the  same  punishment  as  in  the  case  of 
an  unguarded  Braliinanl  Aameiy.  hie  same  fine  winch  is  denounced 
against  connexion  with  an  unguarded  Brahmaui.  Vasishtha :  ■'  If  a 
man  of  the  royal  class  [Rftjaitva|  have  criminal  connexion  with  a  B1SI1- 
mani  woman,  let  him  be  enclosed  with  bundles  of  reeds,  and  be  con¬ 
sumed  with  fire.  Even  thus  do  to  a  1  aicva.  it  he  have  connexion 
with  a  woman  of  tne  roval  class  and  likewise  to  a  Cudra,  if  he  commit 
the  crime  with  a  woman  of  the  royal,  or  ol  the  Yaiyya,  class.” 


Incest  deftned. 


Jvarada  :  •  He  who  has  criminal  connexion  with  any  one  of 

the  following  women,  a  mothers  sister,  a  mother-in- 
law  ;  a  maternal  uncles  wde ;  a  lathers  sister;  the 
re.socCtive  wives  of  a  paternal  uncle,  a  friend,  and  a  pupil ;  a  sister,  her 
friend:  a  daughter-m-law.  a  daughter,  and  the  wife  of  ones  preceptor; 
every  woman  descended  from  the  same  family,  any  woman  dependant 
on  his  protection,  the  kings  wife,  a  female  devotee,  a  nurse,  a  woman 
who  preserves  her  conjugal  duty'  inviolate,  and  anv  woman  of  the  su¬ 
preme  class,  is  stud  to  lie  as  sruillv  as  the  violator  of  his  religious  pre¬ 
ceptor  s  bed.  IVo  punishment  short  oi  cutting  ofl  lus  parts,  is  laid 
'’CyXYTl  down  tor  such  a  crime  as  this.  Yajuavalkya  also  : 

■  A  man  who  has  connexion  with  lus  fathers  sister, 
or  his  mothers  sister  :  svith  lus  maternal  uncles  wife,  and  also  with 
his  daughtcr-m-Ja-w,  with  his  step-mother,  his  sister;  either  with  his 
preceptor  s  daughter  or  Ins  preceptor  s  wile,  or  with  Ins  own  daughter, 
is  as  the  violator  of  Ins  preceptor  s  bed  :  having  cut  oil  lus  privy  parts, 
let  vndha  be  Ins  portion  ;  and  the  same  for  the  woman,  if  she  were 
consenting  to  the  act.  ’ 

9.  This  punishment  however  is  not  to  be  inflicted  on  BrSlnnans  : 

For,  among  the  texts  of  Bihaspati,  on  the  liability  of 
>Hr?CTl°niin'T  Brahinanas,  we  find:  “Let  the  king  impose  such  a 
men!  of  Brahmans  ,nark  as  will  render  his  punishment  memorable,  upon 
a  man  when  caught  in  the  act  of  improperly  handling 


1— Chapter  6th,  e/6-7. 
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another  man's  wife,  and  then,  banish  him.”  If  one,  not  a  Brahman 
.  have  criminal  .mtercoifl-.se  with  such  women,  he  is  deserving  of  Vadha’ 
even,  in  the. capital  degree  [Prthnlnta].”  B  a' 

,.1&;  “d  LikMta  say:  “With  whatever  member  any 

particular  offence  is  committed,  let  that  very  member  be  cut  off  who¬ 
ever  the.offender  be,  unless  a  BrShmana.”  Yiijnavalkya  declares  the 
punishment  of  a  Brahman  having  connexion  with  a  slave  or  the  Hire  ■ 
the  man  who  has  oarnal  intercourse  with  slaves  kept  close,  as  well 
as  those  entertained  as  mistresses,  shall  be  made  to  pay,  even  thourii 
their  connexion  be  [in  other  cases]  permitted,  a  fine  amounting  to  fittv 
panas.  Kept,  close,  that  is,,  those  forbidden  by  their  master  to  have 
commerce  with  other  men, 

II.  ■  NSrada:  “  Any  woman,  not  a BrShmani,  who  is  self-willed 
•p-nmi-aiL  •  LSval,V-J  °r  a-  downright  prostitute,  or  a  slave,  and 

•  what  Lses  °!?e  wlthout  a  home.  may*have  connexion  with  a  man 
mitted  and  when  .  higher  caste  than' 'herself,  but  not  with  one  of  in- 
piiuishalile;'  ferior.  But,  if  such  a  woman  be  kept -as  a  mistress 

n  '  -r  i  ^he  pefS?n  intrig«ing  with  her]  is  blameworthy' 

•  equally  as  if  she  were  another  man’s  wife.”  Not  a  Brahma, d,  whose 
nature  is  denoted  by  the  adjective  self-willed,  which  means, '  ‘  one,  her 

own  mistress,  who  goes  with  other  men.’  Without  a 
-  home,  a  woman  who  has  left  her  family,  and  goes  with 
...  '  other  men,  YSjEavalkya :  “  If  a  man  have  connexion 

with  [a  woman  of]  the. lowest  caste fantya,]  let  him  be  branded  with 
tiie  mark  of  some  disgraceful  tiling,'-  and  banished  the  country.  If  a 
yudra  [act  in  siich  manner,]  he  shall  be  similarly  marked  ;2  but,  if  a 
have  connexion  with  a  woman  of  high  class,  Vadha 
L shall  be  his  portion.”] 

12..  The  punishment  for  connexion  wilfully  effected  by  a  woman 

.  .  .  ■  is  thus  declared  by  Narada  :  “.That  female  who.  goinv 

raau  bv  awom«  t0  a  maa’s  house’  excifces  bis  desire  by  handling  him 
punishable.  '  “  ?r  the  ^e>  and  so  causes  him  to  lie  with  her,  should 
.,  ,  '  be  punished  as  declared  by  sages,  in  half  that  pre- 

senbed  for  a  man  [guilty  of  like  conduct.”  para,.  4.]-  Yama  defines  the 
punishment  for  women  of  the  Brahman  and  the  other  cHs«e»  who 
have  criminal  connexion  with  a  £Mra,  or  other  [man  of  lower  class  :] 

•  It  a  Brahman!  woman,  overpowered  by  desire,  submit  herself  to  the 
embraces  of  a  Vrshala,  let  the  king  cause- her  to  be  devoured  with 
oogs,  at  the  place  of  the  slaughterers.  But  if  a  BrShmanI  woman 
submit  hereelf  to  the  embraces,  either  of  a  Vai^ya,  or  of  a  Kshatriya. 
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her  head  shall 'be  shaved,  and  she  shall  be  carried  roam! 
Vrshala,  a  (ji'tdra.  WavflhUrew,  vendors  of  ilesh  or  fov 
[that  siie  is  to  be  cast  out  to  the  dogs]  at  the  slaughuir- 
this  punishment  is  for  continued  [or  excessive]  attach] 
person,  according  to  the  Cftamlnka. 


;  expressing 


1— Ki.b 


”  if  Knbsmllia  be  the  correct  reading. 
II  become  even  of  that  lowest  caste,  s 
»,as  some  of  I  he  mamiscnjiti  had  thr  s 


13.  Yitjnnvtilkysi  points  nut  the.  means  «.f  ascertaining  the  act  of 
adultery  "  In  caws  of  criminal  conversation,  the 
Proof  <>r  adultery  man  may  he  seized.  if  engaged  in  playing  with  the 
licfmoil.  ],(,)]■  of  a  woman,  the  wife  of  another,  or  at  the  moment 

of  discovering  love-marks  [as  bites  or  scratches,]  and 
likewise  upon  the  confession  of  both.”  From  the  expression,  of  both, 
it  cannot,  on  the  confession  of  only  one  of  the  parties.be  pronounced 
that  criminal  intercourse  lias  takeu  place. 


IF.  Ytjpiavnlkya  nvopoun  R  slander  :  -  He  who  asserts  blemishes 
against  an  | unmarried]  woman,  shall  pay  an  hundred 
Punishment  nf  [panas.  |  But  for  a  false  accusation,  two  hundred  ;  for 
sUiulci  ,  .Hid  of  connexion  with  a  beast.,  he  shall  pay  an  hundred,  and 
uinniui  j  mm OS.  f,von  (ju,  ulKi(n,.  scale  of  punisnment.  for  connexion  with 
a  distressed  woman,  or  a  eowfMI.  Moreover  .  If  a  man  enjoy  a  woman 
in  an  improper  part.3  or  a  male,  and  if  lie  perform  natural  evacuations 
before  |a  woman.]  lie  shall  be  lined  the  sum  of  twenty-four  panas;  and 
likewise  for  connexion  with  a  female  devotee.  Distressed,®  any  one 
in  pain,  even  the  man’s  own  wile.  M  c  must  understand  [also],  that 
he  who  shall  perform  his  evacuations  or  the  like  [dirty  act]  before  the 
face  of  a  woman  |  shall  be  punished J. 


CHAPTER  XX. 

Duties  of  Mo.n  and  Wife, — (Sinpumdharma). 


i.  Now.  the  punishment  for  a  husband  who  puts  away  a  wife 
-  tj  llf  ||ir  possessed  of  good  qualities,  is  declared :  “The  husband 
V,i"tv>ivl  who  puts  away  a  wife  that  is  obedient,  not  evil  speak- 

.  mg.  dexterous  [at  her  duties],  virtuous,  /and  maintain- 

CO-W,  -V  ]ler  conjugal  vow,  must  be  kept  [in  his  duty  to  her] 

by  a  fine  from  the  king.  YHjiJavalkya  r*  “  He  who  forsakes  a  wife, 
though  obedient  to  Ins  commands,  diligent  in  household  management, 
mother  ot  an  excellent  son.  and  speaking  kindly,  shall  be  compelled  to 
nay  the  third  part  |ut  Ins  wealth  ;J  or,  if  poor,  to  provide  a  maintenance 
for  that  wife: 

2  '1  he  same  author  says,  with  respect-  to  women  :  “  Let  the  bid¬ 

ding  of  their  husbands  be  performed  by  wives  ;  this  is 
Am!  of  i.:ie  wife.  tbs  chief  duty  of  a  woman.  Even  if  he  be  accused  of 
deadly  sin,  vet  let  her  wait  until  he  be  purified 
from ‘it.”  " 


(•<;  See  Vajii.  vl.  2S9  :  G  SkvestrVsBrp.  119  :  Petal  Code  $  37 7.- Ed. 
1— SuangOi^  Idem.  1st,  «.  9ud.  3G-7. 
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CHAPTER  XXI. 

Gambling, — ( Dyuta  Sam&hvayam.) 


1.  •  YSjnavalkya:  “  [Payment  of]  that  which  has  been  won  pub- 

'T  licly,  in  an  assembly  of  gamesters,  in  the  presence  of 
Gambling  when  the  master  of  a  gaming  house,  and  when’  the  king’s 
permitted.  share  has  been  paid,  shall  be  enforced  :  but  not  other- 

wise.”’  Publicly,  not  in  secret.  In  an  assembly  of 
0  ’  "  gamesters,  in  a  gaming  house.  Master  of  a  gaming¬ 

house,  one  made,  by  the  king,  superintendent  of  gambling.  The  inter¬ 
pretation  should  be  thus  Whatever  has  been  won  [whilst  playing]  in 
comformity  to  these  regulations,  the  prince  must  cause  to  be  paid,  but 
nothing  else.’ 

2.  The  same  author  specifies  the  punishment  for  one  guilty  of 

fraud  in  gambling  :  “  The  man  convicted  of  [making 
Punishment  of  or  using]  false  dice,  or  of  [safely  undergoing]  ordeal, 
f™11*-  by  deceit,  shall  be  banished,  after  branding,  by  the 

king.”  Deceit,  fraud.  Manu1  declares  the  punishment  for  gambling 
without  permission  from  the  king  :  “  Let  the  king  punish  [corporally 
at  discretion,]  both  the  gamester,  and  the  keeper  of  a  gaming-house, 
whether  they  play  with  inanimate,  or  animate  things  ;  and  Qudras 
who  adopt  the  marks  of  the  twice-born.”  The  marks  of  the  tivice-born, 
wearing  their  string,  reading  the  Vedas,  or  the  like. 

3.  YSjnavalkya  thus  assimilates  the  laws  of  gambling  [Dyutam] 

.  and  matches  [sanWihvaya :]  “  These  very  rules  for 
Gambling  of  two  gambling  [dyuta]  must  also  be  applied  in  live  gamb- 
Lnd*.  t  ling  matches.”  Live  Gambling  [Prani  dyfite]  denoting 

the  nature  of  the  match  [Samihvayc.] 


CHAPTER  XXII. 

Sundiies  ( ProMrnakam.) 


I.  Y&jnavalkya  :  “  He  who  either  omits,  < 
Sundries  writing  the .  king’s  edicts,  or  i 

has  robbed  another  of  his  \ 
CCXLI.  suffer  the  lligl  ,  e  t 

to  a  twice-born  man,  by  feeding  lnm  witn  tiling; 
shall  receive  the  punishment  ol  tl  I  1  t  1 
middle  scale  far  [a  like  injury  tnl  a  kshnfn 
Vaic;ya,  and  the  half  [of  that  again J  to  one  bo 


not  Jil  b  he  m-e  in i< ::i Li 1 1 cr  liipinrs.  wine,  excrement,  or  the 

like.  The  seine  iiiiHmr  adds  :  “  Lei  him  v  hi>  deals  in  adulterate'!, 

gold  ii.s  pure,  and  him  who  sells  inn  lean  meal.  have  their  body  made 
less  [by  a.  limb],  and  undergo  ifie  highest  | >u eishmen t,”  Unclean  meat 
the  llesh  of  cows,  or  dm  like.  From  the  use  of  the  particle  and.  we 
must  understand  loss  of  limb;  necm-ding  to  the  Mit£kshar&.  Again: 
“  The  master  of  any  animal  also,  whether  armed  with  teeth  or  horns, 
•who,  having  the  ])ower,  still  fails  io  relieve  any  one  in  pain  from  it 
[when  attacked]  ;  shall  sr, tier  the  punishment  of  the  middle  scale  of 
crime  :  but  double,  if  the  sufferer  likewise  made  a  noise  beforehand.” 
Making  a  noise,  that,  is,  crying  out.  Mann  “  For  killing  a  man,  a 
fine  eijual  to  that,  for  theft  shall  he  instantly  set:  half  that  amoujit  for 
large  brute  animals,  as  for  a  bull  or  cow,  an  elephant,  a  camel  or  a 
horse.  For  killing  very  young  cattle,  the  fine  shall  he  two  hundred 
[panasj  ;  and  fifty,  for  elegant  Cjinulrupeds,.oj  beautiful  birds  [as  ante¬ 
lopes,  parrots,  and  the  like].  For  an  ass,  a  goat  or  a 
OCX  1,1 1.  sheep,  the  line  must  be  live  silver  mSshikas,8  and  one 

masha  for  killing  a  dog,  or  a  boar.”  This  fine  must 
be  understood,  to  bo  over  ami  above  payment  of  the  value  of  the 
animal  killed. 

Y.djifavftlkva. :  ••  He  who  charges  anv  roaming  gallant  as  a  thief, 
shall  be  made  to  pav  tittv  panas  as  a  pumshment  :  if  be  sordidly  take 
monev  from  him,  and  let  lura  go.  then  eight,  t  lines  its  amount  is  or¬ 
dained  as  the  line.  Sordidly  take,  receive.  "Let  the  king  banish, 
after  cutting  out  Ins  tongue,  that  man  who  utters  evil  washes  against 
the  king,  as  we.li  as  him  who  openly  abuses  him.  and  him  who  divulges 
his  secret,  counsels.  Evil,  wishes,  lor  ins  death  or  the  like.  Alm-ses, 
by  saviner,  ‘  May  t.liv  reign  not  last,  or  the  like,  JJanu3  :  “  Men  who 
rob  the  kings  treasure,  or  obstinately  oppose  his  commands,  let  him 
destroy  bv  various  inodes  of  past  punishment. :  and  those  who  encourage 
his  enemies.”  YSjiiuvalkaya  :  '  The  punishment  of  lnm  who  sells  what 
has  touched  a  dead  bodr.  and  likewise  of  mm  who  strikes  his  precep¬ 
tor.  and  oi  him  who  seats  Himself  m  the  king’s  carriage,  or  throne,  is 
that  ot-  the  Ingnest,  scale  of  crime.’  What  has  touched  a  dead  body, 
funeral  clothes,  or  the  like.  The  same  author  say*:  •'  The  punishment 
of  him  who  puts  out  both  the  eves  of  another,  as  we.li  as  of  him  who 
performs  acts  hostile  to  the  king,  and  of  him  who.  being  a.  (hidra,  gains 
a  livelihood  by  the  office  of  a  Brahman,  shall  be  eight  hundred  panas.” 
The  meaning  is.  •  him  who  puts  out  both  the  eyes  ol  another,  him  who 
does  an  act  prohibited  by  the  king,  and  that  ([hidra  who  lives  by  the 
profession  oi  a  Brahman’.  But  according  to  the  MitdksliarS,  ‘If  lie 
assume  the  BrShmanical string  for  the  purpose  of  pav- 
GCXL1U.  taking  oi  food  at  a  ([’ritddha,  he  shall  have  a  line,  re¬ 
sembling  the  real  string,  imprinted  on  Ins  body  with 

a  redhot,  rod. 


2— As.  Ucs.  till,  01. 
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The  name  author  propounds  the  punishment  for  those  who  make 
'r*"i  ”  ‘  [decrees]  contrary  to  justice  :  “  An  unjust  decision 

Standard  for  da-  must  be  revised  by  the  king,  and  he  must,  as  a  punish- 
1  nation  of  fines.  ment,  impose  a  fine  double  [the  loser’s  fee1  on]  the 
amount  litigated,  upon  the  assessors,  together  with 
him  who  gained  [in  the  first  instance].”  "If  a  man,  though  he  have 
justly  lost  liis  cause,  yet  cherish  in  his  mind  this  idea,’  ‘  I  am  not  con¬ 
quered/  and  again  come  into  Court,  let  him  again  lose  his  cause,  and 
he  made  to  pay  a  double  fine.”  ■ 


In  every  part  of  this  work,  where  the  amount  of  fine  is  left  unstated, 
it  must  be  considered  as  meaning  the  number  of  panas.  Tins  pana, 
again,  is  the  copper  one,  equal  in  weight  to  the  Karsha  [of  16  Mashas], 
whence  the  copper  pana  is  denominated  lcSrshika  [of  the  Karsha  stand¬ 
ard],  in  Dictionaries.  OneTfarsha  is  the  fourth  part  of  a  pala.  And 
when  there  are  twice  ten  kauris,  their  amount,  or  joint  weight,  is 
called  one  K&kini,  four  of  which  make  one  pana.  This  is  the  table  of 
the  pana  standard,  according  to  Bhfiskara  AchSrya.2 


But  with  respect  to  the  [punishment  enjoined  for  the]  highest 
scale  of  crime,  and  the  rest,  we  find:  “When  the  fine 
And  for  applies-  amoun{.s  f,0  a  thousand  panas  with  eighty  more,  it  then 
punUUnifnt!111111”  ^  equal  to  the  highest  scale  [U-ttama  Sahasa] :  The 
half  of  it  is  named  as  the  fine  for  the  middling  scale, 
and  the  hall’  of,  that  again,  is  laid  down  for  inferior  crimes.” 


Moreover,  if  in  any  of  the  aforementioned  crimes,  prevention  is  not 
attainable,  by  fines  regulated  after  the  above  specified 
General  otiser-.  sca]ei  even  a  greater  one  may  he  imposed  ;  according 
i  slime  at  °U  IU"  as  $pastamba  says  :  “  Punishment  is  said  to  be  for  the 
sake  of  subduing  crime  ;  by  it  therefore  let  those  bold 
in  crime  be  brought  into  subjection/’  Nevada  again  points  out  some 
exceptions  in  the  punishment  of  confiscation  of  a  man’s  all :  “  Even 
when  confiscation  of  all  a  criminal  possesses  is  enjoined,  it  is  not  fit  that 
the  king  should  .take  away  his  weapons,  if  a  soldier;  the  beasts  of  bur-  . 
then  or  other  [conveyance],  of  these  who  subsist,  by  carrying  for  hive ;  ’ 
the  ornaments,  ofprofessionalprostitut.es;  the  musical  instruments,  of 
musicians  ;  or  those  implements  by  which  artizans  subsist :  in  short,  anv 
thing  by  which  any  person  gains  his  livelihood.”  YSjnnvalkya  ‘declares 
the  destination  of  a  fine  levied  through  injustice  :  “  What  has  been 
obtained  thiough  injustice  by  the  king  as  a  tine,  having  devoted  it  to 
Varuria,  let  him  give.,  with  his  own  hands,  increased  thirt.y-fnhl  to 
BrShmans.”  The  meaning  is,  'let  him  give  thirty  times  as  much  to 
Brahmans,  having  vowed  it  to  Varunn,  through  their  mediation.’ 


Here  ends  the  portion,  culled  VyavaMra  Mayukha,  of  the  book 
Conclusion  Bhagvata  Bldskara,  written  by  NifakanthaT  own  eon  of 

'  _  (^'aiikara  Bhatta,  lie  who  had  traversed  the  oceans  of 

the  mimamsS,  the  head  jewel  oi  Paiuhtas,  son  of  Bhatta  NSrtfyana  Suri, 
Jagata  Guru,  as  requested  by  that  ornament  of  the  Sarigara  dynasty, 
MaharAja  AdlurS],  (jn  BhSgvanta  Deva.  the  intense  adorer  of  the  lotos¬ 
eyed  God,  the  firmly  seated  Uaja  of  the  noted  city  of  Bhareha,  situated 
near  the  resplendent  junction  of  the  Charmanvati  and  the  Tarnija  in 
the  happy  Madhya  De(;a,' 


1— The  Iasi  paragraph  varies  in  almost  all  the  copies:  some  omit  it  altogether  and 
others  take  no  notice  of  the  place  mentioned,  which  is  at  the  junction  of  the  Chambal 
and  the  Jumna ;  in  the  printed  copy,  pari  of  the  passage  lias  been  inserted  at  the  end 
and  part  at  the  conclusion  of  the  chapter  on  inheritance,  but  is  here  thrown  together. 
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PREFACE. 


No  branch  of  jurisprudence  is  more  important  than  the  law  of  suc¬ 
cessions  or  inheritance  ;  as  it  constitutes  that  part  of  any  national  sys¬ 
tem  of  laws,  which  is  the  most  peculiar  and  distinct,  and  which  is  of 
most  frequent  use  and  entensive  application. 

In  the  law  of  contracts,  the  rules  of  decision,  observed  in  the 
jurisprudence  of  different  countries,  are  in  general  dictated  by  reason 
and  good  sense  ;  and  rise  naturally,  though  not  always  obviously,  from 
the  plain  maxims  of  equity  and  right. 

As  to  the  criminal  law,  mankind  are  in  general  agreed  in  regard 
to  the  nature  of  crimes  :  and,  although  some"  diversity  necessarily  re¬ 
sult  from  the  exigencies  of  different  states  of  society,  leading  to  con¬ 
siderable  variation  in  the  catalogue  of  offences,  and,  in  the  scale  of 
relative  guilt  and  consequent  punishment ;  yet  the  fundamental  princi¬ 
ples  are  unaltered,  and  may  perhaps  be  equally  traced  in  every  known 
scheme  of  exemplary  and  retributive  justice. 

But  the  rules  of  succession  to  property,  being  in  their  nature 
arbitrary,are  in  all  systems  of  law  merely  conventional.  Admitting  even 
that  the  succession  of  the  offspring  to  the  parent  is  so  obvious  as 
almost  to  present  a  natural  and  universal  law;  yet  this  very  first  rule  is 
so  variously  modified  by.  the  usages  of  different  nations,  that  its  appli¬ 
cation  at  least  must  be  acknowledged  to  be  founded  on  consent  rather 
than  on  reasoning.  In  the  laws  of  one  people  the  rights  of  primogeni¬ 
ture  are  established  ;  in  those  of  another  the  equal  succession  of  all  the 
male  offspring  prevails ;  while  the  rest  allow  the  participation  of  the 
female  with  the  male  issue,  some  in  equal,  other  in 'unequal  propor¬ 
tions.  Succession  by  right  of  representation,  and  the  claim  of  descen¬ 
dants  to  inherit  in  the  order,  of  proximity,  have  been  respectively 
established  in  various  nations,  according  to  the  degree  of  favour,  with 
which  they  have  viewed  those  opposite  pretensions.  Proceeding  from 
linear  to  collateral  succession,  the  diversity  ol‘  laws  prevailing  among 
different  nations,  is  yet  greater,  and  still  more  forcibly  argues  the  arbi¬ 
trariness  of  the  rules.  Nor  is  it  indeed  practicable  to  reduce  the  rules 
of  succession  aa  actually  established  in  any  existing  body  of  law,  to'  a 
general  or  leading  principle,  unless  by  the  assumption  of  some  maxim 
•  not  necessarily  nor  naturally  connected  with  the  canons  of  inhevi- 

In  proportion  then,  as  the  law  of  .successions  is  arbitrary  and 
irreducible  to  fixed  and  general  principles,  it  is  complex  and  intricate 
in  its  provisions ;  and  requires,  on  the  part  of  those  entrusted  with 
the  administration  of  justice,  a  previous  preparation  by  study  ;  for  its 
rules  and  maxims’ cannot  be  rightly  understood,  when  only  hastily 
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consulted  ns  occasions  arise.  Those  occasions  arc  of  daily  and  of 
liourly  occurrence  :  ami,  on  this  nceonnt,  that  branch  of  law  should  be 
carefully  and  diligently  studied. 

Tn  the  Hindu  jurisprudence  in  particular,  it  is  the  branch  of  law, 
which  specially  ami  almost  exclusively  merits  the  attention  of  those 
who  are  qualifying  themselves  for  the  line  of  service  in  which  it  will 
become  their  duty  to  administer  justice  to  our  Hindu  subjects,  accord¬ 
ing  to  tludr  own'  laves. 

A  very  ample  compilation  on  this  subject  is  included  in  the 
Digest  ol  liimii'i  law.  prepared  l>y  Jagannatlia  under  the  direction  of 
■Sir  William  Jones.  J3ut  copious  as  that  work  is,  it  does  not  supersede 
the  necessity  of  further  aid  to  the  study  of  the  Hindu  law  of  inheri¬ 
tance.  In  the  pveiac.c  to  the  translation  of  the  Digest,  I  hinted  an 
opinion  mua voura.l >le  to  the  arrangement  of  it,  as  it  haa  been  executed 
by  the  native  compiler.  I  have  been  confirmed  in  that  opinion  of  the 
compilation,  since  its  publication ;  and  indeed  the  author’s  method  of 
discussing  together  the  discordant  opinions  maintained  by.  the  lawyers 
of  the  several  schools,  without  distinguishing  in  an  intelligible  manner 
which  of  them  is  the  received  doctrine  of  each  school,  but  on  the  con¬ 
trary  leaving  it  uncertain  whether  any  of  the  opinions  stated  by  him 
do  actually  nrevail.  or  which  doctrine  must  now  be  considered  to  be 
in  force  and  which  obsolete,  verniers  his  work  of  little  utility  to  persons 
conversant  with  the  law.  and  of  still  less  service  to  those  who  are  not 
versed  in  Indian  jurisprudence;  especially  to  the  English  reader,  for 
whose  use.  tlirougn  the  medium  of  translation,  the  work  was  particu¬ 
larly  intended. 

Entertauiinff  this  opinion  of  it,  I  long  ago  undertook  a  new  com¬ 
pilation  of  the  law  of  successions  with  other  collections  of  Hindu  law, 
under  the  sanction  ol  the  Uoveriiment  of  Bengal,  for  preparing  for  pub¬ 
lication  a  supploinentarv  Digest  of  such  parts  of  the  law  as  I  might 
consider  to  be  most  useiul.  Its  final  completion  and  publication  have 
been  hitherto  delayed  by  lmnortant  avocations;  and  it  has  been  judged 
in  i  i  a  u  dim  li  (  i  ofi  r  to  the  public  in  a  detached  form,  a 
i  m,l  v  i  ti  i*  n  1  tun  works  materially  connected  with  that  com¬ 
pilation. 

Thov  are  the  standard  authorities  of  the  Hindu  law  of  inheritance 
,  n  ,i  i  U  of  B  nue  nid  Bengal  respectively;  and  considerable 
lulvautivm  must  be  derived  to  the  study  of  this  branch  of  law,  from  ac¬ 
cess  to  those  authentic  works,  in  which  the  entire  doctrine  of  each 
school,  with  the  reasons  and  arguments  by  which  it  is  supported,  may 
be  sew.  at  one  view  and  m  a  connected  shape. 

In  a  fenevtd  compilation,  where  the  authorities  are  greatly  multi¬ 
plied,  and  flie  doctrines  ol  many  different  schools,  and  of  numerous 
th  is  ic  i  onti  i  to  1  md  v  nnpaved,  the  reader  is  at  a  loss  to  collect 
tl  '  1  il  n  i  tu  ul  u  school  and  to  follow  the  train  of  reasoning 

by  which  they  are  maintained.  He  is  confounded  by  the  perpetual 
eondici.  oi  discordant  opinions  and  jarring  deductions;  and' by  the 
i  i  to,  B  positions  of  one  sect  .to  the  principles  of 


another.  It  may  be  useful  then,  that  such  a  compilation  should  be 
preceded  by  the  separate  publication  of  the  most  approved  works  of 
each  school.  By  exhibiting  in  an  exact  translation  the  text  of  the 
author  with  .notes  selected  from  the  glosses  of  his  commentators,  or 
from  the  works  of  other  writers  of  the  same  school,  a  correct  know¬ 
ledge  of  that  part  of  the  Hindu  law,  which  is  expressly  treated  by  him, 
will  be  made  more  easily  attainable,  than,  by  trusting  solely  to  a  gene¬ 
ral  compilation.'  The  one  is  best  adapted  to  preparatory  study  ;  the 
otllfcr  may  afterwards  be  profitably  consulted,  when  a  general,  but 
accurate  knowledge  has  been  thus  previously  obtained  by  the  separate 
study  of  a  complete  body  of  doctrine. 


These  considerations  determined  the  publication  of  the  present 
volume.  It  comprehends.the  celebrated  treatise  of  Jimuta-vShana  on 
successions,  which  is  constantly  cited  by  the  lawyers  of  Bengal  under 
the  emphatic  title  of  Dfiya-bhaga  or  “inheritance;”  and  an  extract 
from  the  still  more  celebrated  Mitaksharil,  comprising  so  much  of  tills 
work  as  relates  to  inheritance.  The  range  of  its  authority  and  influ¬ 
ence  is  far  more  extensive  than  that  of  Jimuta-v£kana’s  treatise;  for 
it  is  received  in  all  the  schools  of  Hindu  law,  from  Benares  to  the 
southern  extremity  of  the  peninsula  of  India,  as  the  chief  groundwork 
of  the  doctrines  which  they  follow,  and  as  an  authority  from  which 
they  rarely'  dissent. 

The  works  of  other  eminent  writers  have,  concurrently  with  the 
Mitaksharfi,  considerable  weight  in  the  schools  of  law  which  have  res¬ 
pectively  adopted  them ;  as  the  Smiti  Ckandrikti*  in  the  south  of 
India  ;  the  ChintSmani,  RatnScara  and  VivSda-chandrai"  at  Benares, 
and.the  Maytikha§  among  the  Marsh  attas :  but  all  agree  in  generally 
deferring  to  the  authority  of  the  Mitakshara,  in  frequently  appealing  to 
its.  text,  and  in  rarely  and  at  the  same  time  modestly  dissenting  from 
its  doctrines  «n  particular  questions.  The  Bengal  school  alone,  having 
taken  for  its  guide  Jhnuta-vahana’s  treatise,  which  is  on  almost  every 
disputed  point,  opposite  in  doctrine  to  the  MitSkshSra,  has  no  defe¬ 
rence  for  its  authority.  On  this  account,  independently  of  any 
other  considerations,  it  would  have  been  necessary  to  admit, 
into  the  present  volume  cither  his  treatise,  or  some  one  of 


*  By  Der*r4vbhatta.  This  excellent  treatise  on  judicature  is  of  great  and  almost, 
of  ltravira,  Tsilangu,  and  Ksruata,  iuliabiiiug  the  greatest  part  of  the  peninsula  or 


*-j  Viv.ida  chintumani,  Vyavahira  cliintimnoi,  ami  other  (realises  of  law  by  Ya- 
ehesputimifra.  Yiviida  ralnakara,  •vavabara  ralnakara  and  other  compilations  by  l’aii- 
dit as  employed  by  ClianJeevara  ;  Yi\ ads-ehamlra  by  Mi.-utru  iniura  or  rallior  by  his 
auut  Lakhiina  or  Lukslmu-dcvi. 


J  Vtrnmitrodaya,  an  ample  ami  very  accurate  digest  by  Mitra  mifra.  Yivada- 
tindava  and  other  works  of  Xamalacarn. 


the  abridgments  of  1 
the  Host,  known  and 
i^nt.  the  preference  appe 
ta-v»hana  himself :  as 
being  the  author  of  ill 
subjects,  which  he  dis. 
ami  m  oat  precision  :  a 
his  work,  or  references 
compilation  of  the  lli 
fectly  intelligible  with, 
of  his  close  reasoning  a 


s  floct.nne  wlin-ii  are  in  use,  anil  of  which 
lost  approved  is  Kaphnriamlana's,  Mjrj-titv*. 
veil  to  be  tlee.iaeillv  due  to  the  treatise  of  Jlmu- 
,’ell  because  lie  was  the  founder  of  this  school, 
doctrine  which  it  has  adopted;  as  because  the 
ns-.es  are  treated  by  him  with  eminent  ability 
d  for  tins  further  reason,  that  ((notations  from 
t  t  1  e  n  lecessary  in  a  general 

(iu  law  of  inheritance,  can  be  but  very  imfier- 
ut  the  opportunity  of  consulting  the  whole  text 
id  ample  disquisitions. 


Having  selected,  for  reasons  which  have  been  here  explained,  the 
D6ya-bh£ga  of  Jlmiita-vahana  and  the  MitfiksharfS  on  inheritance,  for 
translation  and  separate  publication,  I  was  led  in  course  to  draw  the 
chief  part  of  the  annotations  necessary  to  the  illustration  of  the  text, 
from  the  commentaries  on  those  works.  Notes  have  been  also  taker, 
from  original  treatises,  of  which  “likewise  brief  notices  will  be  here 
given,  that  their  authority  may  be  appreciated. 


In  the  selection  of  notes  from  commentaries  ai^other  sources, 
the  choice  of  them  has  not  been  restricted  to  such  as  m^fcbe  necessary 
to  the  elucidation  of  the  subject  as  it  is  exhibited  in  Vllflfcglish  ver¬ 
sion;  but  variations  in  the  reading  and  interpretation  -of  the  original 
text  have  been  regularly  noticed,  with  the  view  of  adapting  this  trans¬ 
lation  to  the  use  of  those  who  may  be  induced  to  study  it  with  the 
original  Sanscrit  text.  The  mere  English  reader  will  not  Ire  detained 
by  these  annotations,  which  he  will  of  course  pass  by. 


Having  verified  with  great  care  the  quotations  of  authors,  aj  far 
as  means  are  afforded  to  me  bv  my  own  collection  of  Sanscrit  law  books 
(which  includes.  I  believe,  nearly  all  that  are  extant;)  I  have  added  at 
the  foot  ot  the  page  notes  of  reference  to  the  places  in  which  the 
text  are  found.  They  will  be  satisfactory  to  the  reader  as  demonstrat¬ 
ing  the  general  correctness  of  the  original  citations.  The  inaccuracies, 
which  have  Wen  remarked,  are  also  carefully  noticed.  They  are  few 
and  not  often  important. 

The  sources,  from  which  the  annotations  have  been  chiefly  drawn, 
are.  the  following. 

The  commentary  of  CrikrshnaTerkiOankfir.aon  the  DSya-bhSga  of 
J  imuta-vSliana  has  been  chiefly  and  preferably  used.  This  is  the. 
most  celebrated  of  the  glosses  on  the  text.  It  is  the  work  of  a  very 
acute  logician,  who  interprets  Ins  author  and  reasons  on  his  arguments, 
with  great  accuracy  and  precision  ;  and  \v4i  o  always  illustrates  the  text, 
generally  confirms  its  positions,  but  not  unfiequently  modifies  or 
amends  them.  Its  authority  has  been  long  gaining,  ground  in  the 
schools  of  law  throughout  Bengal ;  and  it  has  almost  banished  from 
them  the  oilier  expositions  of  the  Daya-bhiSga  ;  being  ranked,  in  general 
estimation,  next  after  the  treatises  of  Jiniuta-vahana  and  of  Raghu- 
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An  original  treatise  by  the  same  author,  entitled  Daya-krama-san- 
graha,  contains  a  good  compendium  of  the  law  of  inheritance  according 
to  Jfmdta-vjihana’s  text,  as  expounded  in  his  commentary.  It  lias, 
been  occasionally  quoted  in  the  notes  :  its  authority  being  satisfactorily 
demonstrated  by  the  use  which  was  made  of  it  in  the  compilation  of 
the  Digest  translated  by  Mr.  Halhed;  the  compilers  of  which  tran¬ 
scribed  largely  from  it,  though  without  acknowledgment. 

The  earliest  commentary  on  Jimuta-vhhana  'is  that  of  Qi'indtha 
AchSrya  ChudSmani.  It  has  been  con|£antly'in  (Jrikrshna’s  view,  who 
frequently  copies  it ;  but  still  oftener  cites  the  opinions  of  ChudSmani 
to  correct  or  confute  them.  Notwithstanding  this  frequent  collision  of 
opinions,  the  commentary  of  Clnidtimani  must  be. acknowledged  as  in 
general,  a  very  excellent  exposition  of  the  text ;  and  it  lias  been  use¬ 
fully  consulted  throughout,  the  progress  of  the  translation,  as  well  as 
for  the  selection  of  explanatory  notes. 

Another  commentary,  anterior  to  QrSkrshna’s,  but  subsequent  to 
ChudSmani’s,  is  that  of  Achyuta  Chakvavarti,  (author  likewise  of  a  com¬ 
mentary  on  the  (,'rSddha  vivdka.)  It  is  in  many  places  quoted  for  re¬ 
futation,  and  in  more  is  closely  followed  by  Qrikrshna,  but  always 
without  naming  the  author.  It  contains  frequent  citations  from  Oh  u- 
damani,  aiM  is  itself  quoted  with  the  name  of  the  writer  by  Maheqvain. 
This  worl*  upon  the  whole  an  able  interpretation  of  the  text  of  Jimu- 
ta-vShanJT  and  hag  afforded  much  assistance  in  the  translation  of  it, 
and  furophed  many  notes  illustrating  its  sense. 

The  commentary  of  ilaheqvara  is  posterior  to  those  of  Chudamani 
and  of  Achyuta,  both  of  which  are  cited  in  it;  and  is  probably  anterior 
to  Qrikrsbna’s  or  at  least  nearly. of  the  same  date,  if  my  informa¬ 
tion  concerning  these  authors  be  correct  ;*  for  they  appear  to  have  been 
almost  contemporary ;  but  Maheqvara  seemingly  a  little  the  elder  of 
the  two.  They  differ  greatly  in  their  expositions  of  the  text,  both  as 
to  the  meaning  and  as  to  the  manner  of  deducing  the  sense :  but  neither 
of  them  affords  any  indication  of  his  having  seen  the  other’s  work.  A 
comparison  of  these  different  and  independent  interpretations  has  been 
of  material  aid  to  a  right  understanding  and  correct  version  of  obscure 
and  doubtful  passages  in  Jimuta-vShana’s  text. 

Of  the  remaining  commentaries,  of  which  notices  had  been  obtain¬ 
ed,  only  one  .other  has  been  procured.  It  bears  the  name  of  Rnghn- 
nandana,  the  author  of  the  Smiti-tatva,  and  the  greatest  authority  of 
Hi  mid  law  in  the  province  of  Bengal.  In  proportion  to  the  celebrity 
of  the  writer  was  the  disappointment  experienced  on  finding  reason  to 
distrust  the  authenticity  of  the  work.  But  not  being  satisfied  of  its 
genuineness,  and  on  the  contrary  suspecting  it  strongly  of  bearing  a 
borrowed  name,  I  have  made  a  very  sparing  use  of  tins  commentary 
cither  in  the  version  of  the  text  or  in  the  not  es. 


The  Ih'iya  fal-va,  uy  1,,1-di  ..f  the  Smrti-UtvH  as  relates  to 
inheritance,  is  the  undoubted  compo.-.ition  of  Kaghunandana;  and  in 
deference  to  the  greatness  of  the  author's  name  ami  the  estimation  in 
■which  his  works  are  hold  among  tin:  learned  Hindus  of  Bengal,  has  been 
throughout  diligently  consulted  and  carefully  compared  with  Jimhta- 
viihana’s  treatise,  on  which  it  is  almost  exclusively  founded!  It  is 
indeed  an  excellent  compendium  of  the  law.  in  which  not  only  Jfmhta- 
vShaua’s  doctrines  are  in  general  strictly  followed,  but  are  commonly 
delivered  in  his  own  words  in  briei  extracts  from  his  text.  On  a  few 
points,  however,  Raghunandni*.  has  differed  from  his  master;  and  in 
some  instances  he.  has  supplied  deficiencies.  These,  as  far  as  they  have 
appeared  to  lie  of  importance,  have  furnished  annotations ;  for  which 
his  authority  is  of  course  quoted. 

A  commentary  by  KAi;ir;ima  on  Bagftufiandana’s  D5ya-tatva,  has 
also  supplied  a  few  annotations,  arid  has  been  of  some  use  in  explaining 
Jfrnnta-vahana’s  commentators,  being  written  in  the  spirit  of  their  ex¬ 
positions  of  that  author’s  text,  particularly  ^’rfkfshna’s  gloss ;  and  often 
in  the  very  words  of  that  commentator. 

The  Daya-rahasya  or  Smrti-ratnavali  of  ftSma-nStha  VidyS- 
Yaeliespati,  having  obtained  a  considerable  degree  of  authority  in  some 
of  the  districts  of  Bengal,  has  been  frequently  consulted,  and  is  some¬ 
times  quoted  in  the  notes.  It  is  a  work  not  devoid  of  merit:  but,  as  it 
differs  in  some. material  points  from  both  Jimuta-vahana  and  Kaghu- 
nandana,  it  tends  too  much  to  unhinge  the  certainty  of  the  law  on 
some  important  questions  of  very  frequent  recurrence.  The  samp  au¬ 
thor  has  written  a  commentary  on  JInnita-vahana’s  DSya-bhSga,  and 
makes  a  reference  to  it  at  the  close  of  his  own  original  treatise.  My 
researches,  however,  and  endeavours  to  procure  a  copy  of  it,  have  not 
been  successful.  I  should  else  ha  ve  considered  it  right  to  advert  fre¬ 
quently  to  it  in  the  illustrations  of  the  text. 

Other  treatise  on  inheritance  according  to  the  doctrines  received 
in  Bengal,  ns  the  Ditya-imnaya  of  Qnkara  bhat.t.SchSrya  and  one  or  two 
more  which  have  fallen  under  my  inspection,  are  little  else  than -epitomes 
of  the  work  of  Kaghunandana  or  of  JimuU-vShana :  and  on  this  ac¬ 
count  have  been  scarcely  at  all  used  m  preparing  the  present  publi¬ 
cation. 

The  romaining  names,  which  occur  in  the  notes,  are  of  works  or 
of  their  authors  belonging  to  other  schools.  These  are  rarely,  I  may 
say  never,  cited,  unless  for  variations  in  the  reading  of  original  text  of 
legislators;  excepting  only  the  Viramitrodaya  of  Mitra-miqra;  from 
whose  work  a  few  quotations  may  be  found  in  the  notes,  contradicting 
passages  of  the  text.  This  author,  in  the  compilation  mentioned, 
uniformly  examines  and  refutes  the  peculiar  doctrines  maintained 
by  Jimuta-vShana  and  Kaghunandana :  but  it  did  not  tall  within 
the  design  of  the  present-  publication  to  exhibit  the  controversial 
arguments  ol  the  modern  opponents  of  the  Bengal  school ;  and  quota¬ 
tions  from  his  work  have  been  therefore  sparingly  inserted  in  the  notes 
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The  commeptartks  on  the  MitSksharit  of  VijnfineQvava  are  less 
numerous.  .Of  four,  concerning  which  I  have  notices,  two  only  have 
been  procured:  The  Subodhini  by  Vigve^ara  bkatta  ;  and  a  com¬ 
mentary  by  a  modem  author,  BSlam-hhatta, 

The  Subodhini  is  a  collection  of  notes  elucidating  the  obscure  pas¬ 
sages  of  the  MitAksharS,  concisely,  but  perspicuously.  It  leaves  few  diffi¬ 
culties  unexplained,  and  dwells  on  them  no  further  than  is  necessary  to 
their,  elucidation.  The  commentator  is  author  likewise  of  a  compilation 
entitled  Madana  pSrijita,  chiefly  on  religious  law,  but  comprising  a  chap¬ 
ter  on  inheritance,  a  topic  connected  with  that  of  obsequies.  To  this 
work  lie  occasionally  refers  from  his  commentary.  Both  therefore  have  ’ 
been  continually  consulted  in  the  progress  of  the  translation,  and  have 
furnished  a  great  proportion  of  the  annotations. 

Balam-bhafta’s  work  is  in.  the  usual  . form'  of  a  perpetual  comment. 
It  proceeds,  sentence  by  sentence,  expounding  every  phrase,  and  every 
term,  in  the  original  text.  Always  copious  on  what  is  obscure,  and 
often  so  on  what  is  clear,  it  has  been  a  satisfactory  aid  in  the  transla¬ 
tion,  even  where  it  was  busy  in  explaining. that  which  was  evident :  for 
it  has  been- gratifying  to  find,  though  no  doubts  were  entertained,  that 
the  intended  intrepretation  had  the  sanction  of  a  commentator.  Balam- 
bhatta’s  gloss  in  general  follows  the  Subodhini  as  far  as  this  goes.  It 
has  supplied  annotations  where  Vigvegvara’s  commentary,  was  silent ; 
or  where  .the  explanation,  couched,  in  Vigvegvara’s  concise  language, 
might  be  less  intelligible  to  the  English  reader. 

VijBane^yara’s  Mit£ksliar6  being  a,  commentary  on  the  institutes 
of  YSjnavalkya,  it  has  been  a  natural  suggestion  to  compare  his  expo¬ 
sitions  of  the  law,  and'  of  his  author’s  text  in  particular,  with  the  com¬ 
mentaries  of  other  writers  on  the  same  institutes,  viz.,  the  ancient  and 
copious  gloss  of  Aparttrka  of  the  royal  house  of  Silara,  and  the  modem 
andsuceinctannotations  of  SulapSni  in  his  comment  entitled  DipakalikS. 
Afew  notes  Have  been  selected  from  both  these  works,  and 'chiefly  from 
that  of  AparSrka. 

.For  like  reasons  the  commentators  on  the  institutes  of' other 
ancient  sages  have  been  similarly  examined.;  they  are  those  of  MedhS- 
tithi  and  Kulllika  bhatt.a  on  Manu ;  Hauadatta’s .  gloss  on  Gautama, 
which  is  entitled  MitaksharS ;  Nanda-pandita’s  commentary  under  the 
title  of  Vaijayanti,  on  the  institutes  which  bear  the  name  of  the  god 
Yishrrfi ;  and  those  of  the  same  author,  and  of  Mlfdluiva  SCch&ya,  on 
Barbara. 

JJanda-pandita  is  author  also  of  an  excellent  treatise  on  adoption; 
entitled  liattnka-mimSnsA  of  which  much  use  has  been  made,  amonc 
other  authorities,  in  the  enlarged  illustrations  winch  u.  has  he.cn  ptdned 
advisable  to  add  to  the  short  chapter  contained  hi  the  MitaksharS  on 
this  important  topic  of  Hindu  fine. 

The  same  writer  appears,  from  a  ivf<>iv.nco  in  a  passage  of  his  gloss 
on  Vishnu,  to  have  composed  a  commentary  on  the  Mitake.hara  under 
the  title  of  Pratit’Skshava  Nm  having  been  able  to  procure  that  work. 


*)■  may  have  there  de- 
lii  I  is  other  ooiu- 
ie  rest  of  Ins  writings, 
winch  u  a  very  excel- 
Mit£ksliar£,  as  a  body 


All  the.  works  of  greatest  authority  in  the  several  schools  which  hold 
1  K  si  i  1  t  nail)  made  to  coutri- 

ite  to  the  remiisite  elucidation  of  the  text,  or  have  been  cited  when 
f  I  f  s  it  las  been  judged 

;ht  to  notice  in  the  minotatious.  It  will  be  sufficient  to  particularize 
this  place  the  \  iramilrodaya  before  mentioned.  of  which  the  greatest 
e  has  been  made ;  that  compilation  conforming  generally  to  the  doe- 
ines  of  the  Mi  tak  shark,  the  words  of  which  if  very  commonly  cites 
:th  occasional  elucidations  of  the  text  interspersed,  or  with  express 
terprelations  of  it  subjoined,  or  sometime  with  the  substitution  of  a 
rephrase  for  parts  of  the  original  text.  All  these  have  been  found 
end  auxiliaries  to  the  p released  commentaries  and  glosses. 


Tins  brief  nccminl  of  the  works  from  which  notes  have  been  select¬ 
ed  or  aid  derived,  will  sulheientlv  make  known  the  plan  on  which  the 
text  of  the  Mitakshara  and  that  ot  Jnmita-vahana  have  been  trans- 
ated  and  elucidated,  and  the  materials  winch,  have  been  employed  for 
that  purpose.  It  is  Hardly  necessary  to  add,  by  way  of  precaution  to  . 
the  reader,  that  he  will  find  distinguished  by  hyphens,  -whatever  has 
been  inserted  from  the  commentaries  into  the  text  to  render  it  more 
easily  intelligible :  a  reference  to  the  particular  commentary  being 
always  made  m  i,lie  notes  at  the  foot  of  the  page. 


Concerning  the  history  and  age  of  the  authors  whose  works  are 
here  introduced  to  the  attention  ot  the  English  reader,  same  informa¬ 
tion  will  be  expected.  On  thc.se  points.  However,  the  notices,  which 
iiave  been  collected,  are  vow  imperfect,  as  must  over  be  {lie  case  in  re¬ 
gard  to  the  biography  ot  Hindu  authors. 


A  lliianocvara.  often  called  AbpVma-vogi.  the  author  of  the  Mi- 
takshar.l  is  known  to  have  berni  an  ascetic,  and  belonged,  as  is 
af'irmed.  to  an  order  of  Saiinvasis,  said  to  have  ficeu  founded  by 
Sankmu-JichSrya,  iSo  further  particulars  concerning  him  have  been 
preserved.  A  copy  of  his  wovk  1ms  indeed  been  shown  to  me,  in  which 
at  its  close,  he  is  described  as  a  contemporary  of  Yiknuntidityar*  But 
the  nutliont-v  ot  tins  passage,  which  is  wanting  m  other  copies,  is  not 
sufficient  to  ground  a  belief  of  the  antiquity  of  the  book  ;  especially  as 
it  cannot  be  well  reconciled  to  the  received  opinion  above  noticed  of 
me  author’s  appertaining  to  a  religious  order  founded  by  Sankara- 
uebarya.  whose  ago  cannot,  be  earned  further  hack  at  the  utmost  than 
a  thousand  years  fhe  limit-  of  the  lowest  recent  date  which  can  pos¬ 
sibly  be  assigned  to  this  work,  may  be  more  certainly  fixed  from  the 
ascertained  age  of  the  commentary ;  the  author  of  which  composed 
likewise  his  alreai.lv  observed)  the  Madana-pSrijata  so  named  in  honor 
•d  a  prim  e  called  Madami-vcila,  apparently  the  same  who  gives  title  to 
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the  Madana  vinoda,  (fcted  in  the  fifteenth  century  of  the  Sambfit  era.*' 
It  may  be  inferred  as  probable,  that  the  antiquity  of  the  MitSksharS 
exceeds  500  arid  is  short  of  1,000  years.  If  indeed  Dh6re<jvara?v.-ho  is 
frequently  cited  in  the  MitSksharS  as  an  author,  be  the  same  with  <V. 
celebrated  Rftj5  Bhoja,  whose  title  may  not  improbably  have  been 
given  to  a  work  composed  by.  his  command,  according  to  a  practice 
which  is  by  no  means  uncommon,  the  remoter  limit  will  be  reduced  by 
more  than  a  century  ;  and  the  range  of  uncertainty  as  to  the  age  of 
the  MitSkshara  will  he  contracted  within  narrower  bounds. 


Of  Jimuta-vShaua  as  little  is  known.  The  name  belongs  to  a 
prince  of  the  house  of  Silara,  of  whose  history  some  hints  may  be 
gathered  from  the  fabulous  adventures  recorded  of  him  in  popular 
tales ;  and  who  is  mentioned  in  an  ancient  and  authentic  inscription 
found  at  Salsetf  It  was  an*  obvious  conjecture,  that  the  name  of  this 
prince  might  have  been  affixed  to  a.  treatise  of  law  composed  perhaps 
under  his  patronage  or  by  his  directions.  That  however  is  not  the 
opinion  of  the  learned  in  Bengal ;  who  are  more  inclined  to  suppose, 
that  the  real  author  may  have  borne  the  name  which.is  affixed  to  his 
work,  and  may  have  been  a  professed  lawyer  who  performed  the  func¬ 
tions  of  judge  and  legal  adviser  to  one  of  the  most  celebrated  of  the 
Hindu  sovereigns  of  Bengal.  No  evidence,  however,  has  been  adduced 
in  support  of  this  opinion  ;  and  the  period  when  this  author  .flourished 
is  therefore  entirely  uncertain.  He  cites  several  earlier  writers  ;  but, 
their  age  being  hot  less  doubtful  than  his  mra  no  aid  can  be  at  present 
derived  from  that  circumstance,  towards  the  determinat  ion  of  the  limits 
between  which  he  is  to  be  placed.  His  'commentators  suppose  him  in 
many  places  to  be  occupied  in  refuting  the  doctrines  of  the  MitfiksharS, 
Probably  they  are  right ;  it  is  however  possible,  -that  he  may  be  there 
refuting  the  .doctrines  of  earlier  authors  which  inav  have  snbsoancntlv 
been  repeated  from  them  in  the  latter  compilation  of  Vijhanctjvara. 
Assuming,  however,  that  the  opinion  of  commentators  i.s  correct;  the. 
age  of  Jimuta-vdliana  must  be  placed  between  that  of  Vijiitmegvara, 
whose  doctrine  he  opposes,  and  that  of  llaghuiiandana.  who  has  follow¬ 
ed  his  authority.  Now  Kaghunandana.'s  date  is  ascertained. at  about 
three  hundred  years,  from  this  time ;  .for  he  was  pupil  of  Vftsudeva. 
Sarvabhauma,  and  studied  at  the  same  time  with  three  other  disciples 
of  the  same  preceptor,  who  likewise  have  acquired  groat,  celebrity  ;  vi::., 
Siromani,  Rrshnanaiida,  and  Cbaitanya  :  the  latter  is  the  well  known 
founder  of  the  religious  order  and  sect  of  Vnishnavas  so  numerous  m 
the  vicinity  of  Calcutta,  and  so  ot  f  1  11  11 

ness  of  their  morals  ;  and.  the  date  of  his  birth  bcinr,-  held  memorable 
by  his  followers,  it  is  ascertained  by  his' horoscope,  said  <o  he  still  pre¬ 
served,  as  well  as  by  the  express  mention  of  (ho.  data  in  his  works,  to 
have  been  1111  of  ill  Sli  r  v  "S  It  j  t 

)y  Itaghunandana,  hour"  Ins  contamporarv.  must  have  flourished  at  the 
beginning  of  the  .sixteenth  renlurv. 
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.  A  TREATISE. ON  INHERITANCE, 

BY  AmUTA  YAH  AN  A. 

— 

CHAPTER  I. 


Partition,  of  Heritage  defined  and  explained.  Two  periods  of 
partition  of  the  Father’s  wealth. 


1.  Partition  of  heritage;  on  the  subject  of  which  various  con- 

'  _  . .  _ _ troversies  have  arisen  among  intelligent  persons  (not 

nosed  tJeC' P  comPrellending  tlie  precepts  of  Mann  and  the 

p  .  rest)  should  be  explained  for  their  information.  Hear 

it,  O  ye  wise ! 


2.  First,  the  term  Partition  of  Heritage  (dftyabhaga.)  is  exponnd- 
2.  Partition  of  ec* ;  and,  on  that  subject,  NSrada  says,  “Where  a 
heritage,  deacrib-  division  of  the  paternal  estate  in  instituted  by 
oil  by  N&rada,  as  sons,  that  becomes  a  topic  of  litigation,  called  by  the 
a  head  of  aotion.  wise  Partition  of  Heritage.”* 
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will  be  subsequently  explained.  Division  of  patrimony  by  s< 
which  they  are  the  makers,  is  partition  of  heritage.  The  weal 


it  ii-'rV;  demise.  The  ex- 
■■''r,  :  both  indicate  my 
'-ion  of  heritage”  is  used 
''elation  by  any  re- 
.  having  premised  “par- 
"I  litigation,  (§2)  shows 
a»j  relation.  nnoev  that  1 ) e;i< I  nl  notions,,  the  distribution  of  effects 
left  by  the  mother  and  the  rest.*  So  Mann,  likewise, 
premising  inheritance,-}-  but  without  employing  the  word  father  Or  any 
other  specific  term,  propounds  the  division  of  effects  of  any  relative. 


igly  N.t;'  ■ 


\  Will  YTJO\w 


Fdhana's  treatise,  exhibit 
1  cited  from  Na- 
exposiiions  of  the  text. 
"'4  I  "tie  is  not,  bow¬ 


ed  ra)  in  I  he  causative  seventh 
:nm  they  unis  explain  the  text  : 
ision  of  patrimony,  or  distribn- 
>artition  of  heritage.’ 

tile  consequent  meaning  Unis  : 
lent  of  properly  whether  effcot- 
wliicli  ascertainment,  a  division 
:s  or  oilier  act  separating  pro- 


o  rcadflig  it,  or  bv  the 
go  is  by  some  explained 
which.'  is  instituted  by 


hvc  Sixth  case.  Accordingly,  the impoit  of 
the  pnn  ion  of  the  paternal  estate,  for  which 
:  of  heritage/’  Agreeably  to  this  interpretn- 
jod  to  be  the  subject  of  the  action.’^ 


’*  Naradu  13.  2.  Vide  infra,  C.  4.  Sect  3.  S  13. 
t  ‘Mann  9. 103. 


+  Most  copies  ami  quotations  of  the  leal  read  it  vatra,  "  where”  or  **  in  which.” 
But  sonic  rciul  yaMu  :  and  others  yastu ; hut  which.” 

Ii  flic  author  of  the  Mva  raliasya  give'-  ilic  preference  to  this  interpretation. 


the’ 


^'va-jiha'ga.  chap.’  i. 


4.  The  term  "  heritage/’  by  derivation,  signifies  “  what  is  given.” 

However,  the  use  of  the  verb  (d£j  is  here  secondary  or 

4.  Derivation  metaphorical ;  since  the  same  consequence  is  produced, 

heriUge^  namely,  that  of  constituting  another’s  property  after 
from  dA,  to  give.-  atmu)];ng  t]le  previous  right  of  a  person  who  is  dead, 
or  gone  into  retirement,  or  the  like.  But  there  is  no  abdication  of  the 
deceased  and  the  rest  iu  regard  to  the  goods. 

5.  Therefore,  the  word  “  heritage”  is  used  to 

5.  Definition  of  signify  wealth,  in  which  property,  dependant  on  rela- 

heritage.  tion  to  the  former  owner,  arises  on  the  demise  of  that 

owner.* 

6.  Is  the  partition  of  heritage  a  splitting  of  the  divided  tiling 

into  integrant  parts?  Or  does  partition  consist  in  the 

6.  Partition  is  chattels  not  Being  united  with  the  heritage  of  a  co- 
Jiot  a  flitting  of  i,eir?  The  first  position  is  not  correct;  for  the  heritage 
the  scparadon"^  itself  would  be  destroyed.  Nor  is  the  second  accurate : 
it  from,  the  co-  for,  though  goods  he  conjoined,  it  may  be  said,  “this 
heir’s  goods.  chattel,  which  was  before  parted,  is  not  my  property^ 

but  my  "  brother’s.”' 

7.  Nor  can  it  be  affirmed,  that  partition  is  the  distribution  to 

particular  chattel*,  of  a  right  vested  in  all  the  co-heirs, 

7.  Nor  a  die-  through  the  sameness  of  their  relation,  over  all  the 

Irihution  of  a.ge-  g00ds.  For  relation,  opposed  by  the  co-existent  claim 
ticulars  10  PSr"  anotiier  relative,. produces  a  right  (determinable  by 

partition)  to  portions  ODly  of  the  estate  :  since  it  would 
be  burdensome  to  infer  the  vesting  and  divesting  of  rights  to  the 
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4.  Heritage  signifies  “  what  is 'given")  Since  the  verb  to  give  signifies  flic  will 
“  he  this  no  longer.miue.”  which  has  the  effect  of  vesting  properly  in  another;  and 
since  that  cannot  exist  in  the  proposed  case,  therefore  it  here  merely  signifies  any  act 
which  has  the  effect  of  vesting  property  in  another,  such  as  the  demise  of  the  former 
owner,  his  retirement,  &c.  Aehyuta. 

There  is  not  in  this  instance  a  relinquishment  on  the  part;  of  the  person  deceased, 
or  retired,  &c.  consisting  in  the  will  “  be  this  no  longer  mine,”  and  operating  to  annul 
the  former  property.  Hagh.  Daya-tatva. 

.5.  “  Heritage”  is  used  to  signify.]  The  term  heritage  signifies  by  ncprpfni.ion 
property  vested  in  a  relative,  in  respect  of  wealth,  in  right,  of  relation  to  its  former 
owner  (as  son  or  otherwise),  on  the  extinction  of  his  property.  Hugh.  Daya-tatva. 

6.  The  heritage  itself  would  be  destroyed.]  Meaning  an  inheritance  consisting  or 
an  individual,  as  an  ox,  a  slave  or  the  like,  if  divided  by  a  distribution  of  parts,' fhc 
destruction  of  it  would  be  the  consequence.  Maheqvara. 

7.  Nor  can  it  he  affirmed.]  The  author  here  censures  the  doctrine  of  the  Mil ak- 
shara,  Hagh.  on  the  Dayabhaga. 


*  Or  according  to  another  reading  of  his  passage,  “  mi  the  extinction  of  his  owner¬ 
ship.”  For  in  some  copies,  and  in  certain  quotations  of  the  passage,  it  is  written  tai- 
svamyuparam ;  and  several  of  the  commentators  appear  to  have  so  read  it.  .R„ fc 
Maheqvara  states  this  as  the  sense  of  the  phrase,  ami  the  other  tat  -svain- ' 
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whole  of  the  paternal  estate:  and  it,  would  he  useless,  as  there  would 
not  result  a  power  ot  alienim;  at  pleasure. 

8.  The  answer  is  :  partition  consists  in  manifesting*  [or  in  parti¬ 
cularizing]-;-  by  the  casting  of  lots  or  otherwise,  a  pro- 
S.  Definition  pertv  which  had  arisen  m  lands  or  chattels,  but  which 
of  partition.  extended  only  to  a  portion  of  them,  and  -which  was 

previously  unascertained,  being  unfit  for  exclusive  appropriation,  be¬ 
cause  no  evidence  ol  any  gromi'i  ot  discrimination  existed. 


ANNOTATIONS. 


Tic  canvasses  the  opinion  of  the  i\f  aitliilas.  Mane:, ‘vara. 

8.  Partition  consists.]  Haghiinaiidana,  in  his  Dava-tafva,  quoting  Jfmuta  Vahana’s 
definition  to  refute  it,  lias  a  little  varied  the  terms  of  it,  by  blending  both  the 
explanations  proposed  by  that- amber  (§  S  and  !)).  ‘'  Some,’*  he  says,  “allege,  that  parti- 
iion,  which  takes  place '  by  reason  of  tiie  co  existence  of  other  relatives,  [who  bare  an 
equal  right  of  succession:'!:]  is  a  particular  ascertainment  of  property  arisen  in  lands  or 
chattels]  (extending  to  a  part  only,  hut.  unfit  for  special  use  and  appropriation,  because 
grounds  of  discrimination  are  wanting ;)  by  the  casting  of  lots  or  other  means,  which 
determine,  that,  a  particular  chattel  belongs  to  a  particular  person.”  To  this  he  objects, 
that  “  the  definition  is  not  accurate  :  for  how  may  it  he  certainly  known,  since  no  text 
declares  it,  that  the  lot,  for  each  person,  falls  precisely  on  that  article  which  was  already 
tiis  ?  Again,  if  wealth  he  gained,  after  the  father’s  demise,  by  a  brother  using  one  of  two 
horses  which  belonged  to  the  father,  is  universally  acknowledged,  that,  two  shares  of  it 
appertain  to  the  acquirer  ;  and  one  to  any  otlfhr  co-heir.  In  such  a  case,  when  the  origi¬ 
nal  property  is  subsequently  divided,  if  that  very  horse  he  obtained  by  the  acquirer, 
then,  according  to  the  opinion  of  those  who  allirm  partial  rights,  the  horse  was  already 
his;  why  then  should  another  brother  share  the  wealth  gained  by  him?  But,  if  the 
horse  be  obtained  by  another  co-hoir,  equal  participation  of  weahh  so  acquired  would  be 
proper,  siucc  it  is  sained  by  the  personal  labour  of  the  one  and  by  the  work  of  a  horse 
belonging  to  the  other.” 

Kaghunaudaua  tlieu  states  his  own  definition.  “But,  in  fact,  partition  is  a  distri- 
i„,i:„„  L-i I,,.. ..t  ),„  i„t  nil,.- niw  r,f  M, a  -ra-riv  of  relatives  vested  in  them,  over 

m  the  extinction  of  tile  former  owner’s 
over  the  whole  estate  are  inferred,  in 
a  portions,  and  verting  of  a  common 
if  re  union  of  co-heirs.” 


i-vahana,  endeavours  to  repei 
iy  in  ihe  exact  words,  and  re¬ 
lied  author,  is  not  rigid.  For, 
ine  of  partial  rights,  undi- 


“  So  the  term,  here  employed,  is  explained  by  Chudamani. 

f  Achyuta  and  prfkrislma  expound  the  term  “  making  it  positive,  that  a  certain 
filing  appertains  to  a  certain  individual.” 

t  So  the  sentence  is  supplied  by  the  commentator  Kaijirama  Vaehespati,  who  re¬ 
marks,  that  the  observation  in  the  text  is  made,  “  because  no  partition  would  be 
necessary  were  there  no  other  relative. 

§  As  used  in  texts  concerning  participation  in  acquired  property.  For  example. 
“  IV hen  a  man  acquires  wealth  tar  valor,  relying  on  any  common  vehicle  or  weapon, 
the  brethren  shall  be  sharers  in  it.”  This  note  is  suggested  by  an  equivalent  insertion 
ill  the  passage  itself,  as  quoted  bv  ihe  commentator  on  the  DAja-tatva. 


9.  Its  literal 
meaning.  . 


9.  Or  partition  is  a  special  ascertainment  of  pro¬ 
perty,  or  making  of  it  known  [by  reference  of  a  parti¬ 
cular  share  to  a  particular  person.*] 


10.  Even  in  the  case  where  a  single  article,  as  a  female  slave,  a 
to.  j*s  •  co'w'>  or  the  like,  is  common  to  many,  the  property  is 
tionholdsgoodin  se™red  V  septate  'use,  •  in  carrying  burdens  or  in 
tile  case  even  of  a  milking,  during  specific  periods,  m  turn,  as  directed 
single  article:  the  by  Vrhaspati.  “A  single  female  slave  should  be  era- 
light  to  which  may  ployed  on  labour  in  the  houses  [of  the  several  co-heirs] 
be  shared  as  pro-  successively,  according  to  the  number  of  shares  : — and 
vme  y  i  las-  wa^el.  0f  w(;ns  0r  ponds  is  drawn  for  use  according  to 
.  .  need  [without  stint] — such  property  [as  is  regularly 
not  divisible]  should  be  distributed  by  equitable  adjustment ;  else  it 
would  be  useless  [to  the -owjiers]”.  These  three  half  stanzas  oc: 
many  places,  [as  quotations  from  this  author,]  though  not  found  ii 
regular  order  [in  his  institutes  of  law.+] 
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tain,  that  “  partii  ion  does  annul  a  previous  right  and  become  the  cause  of  the  property, 
as  inferred  in  tbe  instance  of  partition  made  by  a  father;”  adding  reasons,  which  arc 
similarly  cited  by  the  commentator  on  tile  Daya-t.atva,  with  the  remark,  “that  the 
opinion  delivered  by  Ragliunandana  is  conformable  to  that  doctrine  ”  "Whence  also 
Jaeannadia,  in  the  digest  of  Hindu  law,  concludes,  that  “  It  iglumandana’s  opinion  is 
indirectly  admitted  even  by  grikfshna.” 

9.  Or  partition  is  &c.]  This  abridged  definition  of  partition  is  intended  by  the 
author  for  a  literal  inierpretafion  of  the  term  viblihga,  conformably  with  its  derivnlive 
sense  ;  assuming,  that  the  radical  verb,  bliaj,  signifies  to  make  known  ;  oil  her  “  because 
roots  have  numerous  significations,”  according  fo  tbe  remark  of  Achvuta ;  or  “  because 
that  import  is  deducible  from  the  proper  meaning  of  the  verb  bhaj,  to  serve  or  adore,” 
as  stated  by  Mahccvara  in  his  note  on  this  passage. 

By  reference  of  a  particular  share  to  a  particular  person.]  So  £rlkrshna  completes 
the  sentence.  Ha  adds  “the  making  of  property  known,  here  signifies  the  casting  of  lots 
or  other  operation  tending  to  tile  ascertainment  of  the  Viglii.” 

10.  As  directed  by  Vrhaspati.}  Raglnmandami,  in  the  Diya-tatva,  citing  the  same 
text  as  propounding  a  distribution  by  difference  of  time,  remarks,  that  “the  rise  and  ex¬ 
tinction  of  various  periodical  rights  to  the  same  individual,  must  evidently  be  here  admit¬ 
ted  or  else  a  restriction  of  the  general  properly  vested  in  nil." 


9rikrshna  asks,  “  if  the  articles  be  sold  by  (]._  , _ 

out  the  consent  of  the  other  periodical  owners,  docs  not  file  biivei 
property  for  all  the  periods  ?”  He  replies,  “  No :  such  interest  on  I 
is  vested  by  the  purchase  in  the  buyer;  and  thus  the  purchaser,  sia. 
the  seller,  has  the  use  of  the  article  in  turn  with  the  oilier  proprieii 


ii  n  , 


I.  oi  Nfiinda,  ('■  let  sons  r ejju- 
i  when  the  father  is  dead”) 
i  divide  their  father’s  effect* 
)  \(  lot  property  therein 
n  partition  he  a  cause  of  pro- 
i  tending  even  to  the 


is  the  practice  of  all  people  to 
n,  immediately  after  the  demise 
a-  predecessor  ;  and  the  right  of 
ged  to  vest  without  partition  in 
i‘;  the  demise  of  the  relative  is 

13.  Acquisition  is  tne  act  oi  trie  acquirer  ;  and  one,  who  has  the 
state  oi  ownership  dependent  on  acquisition,  is  the  ae- 
af  13iio  im\SllTU  (luirer-  Is  Bot  hirtli  therefore,  as  the  act  of  the  son, 
birth'101'011'  3  '-'ghtJy  deemed  his  mode  ol  acquisition  i  and  have  not 

sons,  consequently,  a.  proprietary  right,  •  during  their 
father’s  life,  (even  without  his  homo-  degraded  or  otherwise  disquali¬ 
fied  :T  j  and  not.  by  reason  of  his  demise  (  and  therefore  is  it  declared 
■  m  some  cases  birth  alone  [is  a  mode  ot  acquisition,;]  as  in  the  in¬ 
stance  of  a  paternal  estate.’  •  • 

It.  That  is  not  correct. :  tor  it  contradicts  Mann  and  the  rest 
^  "  After  the  [death  of  the]  father  and  the  mother,  the 

be  is  cm, icons  brethren,  being  assembled,  must,  divide  equally  the 
"ippotH’on  '  paternal  estate-:  for  they  have  not  power  over  it,  while 
their  parents  live.  § 
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it,  Poes  il  not  follow  Ac.]  Does  partition  ascertain  a  pre-existent  right?  Or 
does  ii  create  the  rigid  ii  self  ?  To  both  t  hese  ib.-chim-s  objections  art  here  proposed. 
Sons  I '. live  not  property  before  pari  ilion :  for  the  fmhers  property,  suggested  by  ine  re¬ 
lative  ease  in  the  phrase,  “  their  father’s  effects is  an  obstacle  to  it.  Consequently 
partition  cannot  be  tile  ascertainment  of  a  pre-existent  right,  gMkfshpa. 

Therefore,  1  lie  property  of  the  father,  though  deceased, would  subsist  until  pariiiien 
look  place.  Such  is  the  import  oi’  the  objection.  Admit!  ire  Ibis,  and  I  he  inference  that 
property  arises  from  parlii-iou  alone,  ami  that  I  he  hvilicr’s  property  is  thereby  divested  ; 
what  arm  ensues!'  The  author  replies  “partition  cannot  be  a  cause  of  property.” 

Is  or  can  il  extinguish  a  former  right.  For  it  might  else  be  supposed,  that,  if  stran¬ 
gers  cast  lots  for  the  goods  of  one  with  whom  they  are  unconnected,  the  properly  of  the 
owner  would  be  thereby  annulled,  and  the  right  vested  in  the  strangers,  ^rikisliua. 


TH1-  RV'VA-1 


15.  Manu,(|U)  'Ip-  This  text  is  an  answer  to  the  question., 
denies  the  son’s  partition  among  sons  is  not  authorized,  while  their 
nghtinbia  father’s  parents  are  living:  namely  ‘'because  they  have  not 
■  He  lime.  .  ownership  at  that  time,” 

10.  ■  It  should  not  he  argued,  that  the  text  intends  want  ofinde- 
1  16.  Uistexican-  pendence,  like  another  passage  of  the  same  author, 
not  intend  mere  concerning  acquisitions  by  a  wife  or  son:*  for  (here  is 
dependence  sud  no  evidence  of  property  then  vested  ;  but,  in  the  other 
t“  10  ‘  instance,  dependence  is  rightly  supposed  to  be  meant, 

since  property  is  suggested  by  the  phrase  ‘  what  they  earn”  or  acquire. 


17.  The  son's  17-  Besides  it  would  contradict  revealed  law,  if 
property  in  his  these  persons  had  not  ownership  even  in  that  which  is  by 
oivii  gains  is  re-  ,  them  earped :  siuee  religious  rites,  enjoined  by  the  holy, 
quisite  to  his  per.  rite,  and  v'hich  must  be  effected  by  mentis  of  their 
lormanceofreligi-  •  t)  •  -  - -- 


.  . .  . 1  be  effected  by  i 

n  wealth,  would  be  prevented. 


18.  Devalade-  IS.  Devala,  too,  expressly  denies  the  right -of 

“V  sons  in  their  father's  wealth.  “When  the  father  is 
of  hiV'rather'vet  ‘Ico-easisvl,  let  the  sons  divide  the  father’s  wealth  :  for 
•riving.  '  sons  have  not-  ownership  while  the  father  is  alive  and 
free  from  defect.” 

ii>.  Xoaniho-  19-  Besides,  if  sons  had  property  in  their  father's 

riiv  declares  a  wealth,  partition  would  lie  dcnlandable  even  against 
light  by  birth.  his  consent :  and  there  is  no  proof,  that  property  is  vest¬ 
ed  by  birth  alone :  nor  is  birth  stated  in  the  lav.'  as 
means  of  acquisition. 
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17.  Besides  it  would  contradict  the  rcrraled  law.]  It  vrouid  contradict  those  pas¬ 
sage*  of  scriptnre  which  prescribe  certain  fasts  and  other  religious  rites  to  be  observed 
by  women.  Maheqvara. 


Neither  should  it  lie  argued.  thav  the  Tensions  rues 
goods  given  for  the  purpose  by  the  husband  or  father,  &<:. 
the  husband’s  relinquishment  would -vest  propenv  m  his  vgie. 
the  right  vests  in  him  immediatelv  upon  his  wiTc  s  receipt  of  ai 
son,  so  does  it  vest  in  him  on  her  receipt  of  goods  from  liimsel 
18.  Free  from  defect.!  Raehunandaua.  in  the  Duva-tai 
defect,” not  degraded,  and  cites  Narada-(13.  3.)  “If  the  fatlr 
householder,  Ac.".}  32. 


19.  Nor  is  birth  stated  in  the  lo-.v  tv,  means  of  : 
abodes  to  a  passage  of  Gautama  cited  in  ihe  Mit.ak: 
“by  birth  alone  a  man  takes  owurrsnip  of  wrim], ;  s 
Accordingly  the  coiuiiientiiinrs.  Aehvuia  and  l.  nKr.-ii 

Gautama,  which  is  cited  m  rue  il uans.'iar.i,  is  uuai 
rulatca  to  the  case  of  one,  whose  father  dies  while 


of  the 
text  of 


the  child 


•  •s  n,  is  alleged ;  but  there, 
t.lie  relation  oi  father  and  son, 
thi-r  live  mediately  indicated 


coiiMxtentlv  ansa  from  the  act  of 
!>. press  |sis.si«r<>  oj  law  js  authority 
is  aerurdlv  seen  m  the  world,  since, 
muon,  the  donees  right  to  the  thing 
■t,  ol  the  giver  :  nainelv  from  his  re¬ 
aver  of  the  donee  who  is  a  sentient 
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occurs  in  passages  of  law.]  The  particular  passage  of  law 
I  -md  the  initial  words  of  which  are  quoted  by  the  author,  is 
v  1  i  .tio»,  by  the  commentators  Achyuta, '  prfkrshna  and 
n  liis  mind  a  proper  object  of  bis  liberality,  let  the  eiver 
l  O  ratify  his  donation.!  The  ocean  ha«  its  bounds  ;  but  a 


23.  ■' Is  not  receipt  acceptance?  for  tbe  affix,  in 

23.  A  doubt  the  word  svlkdra,  implies  a  thing  becoming  what  it 
can^the  property  '3e^ore  was  not  ’>  anc*  the  act  °f  making  his  own -(svan 
precede  theeppro]-  kurvcm)  what  before  was  not  his,  constitutes  appropri- 
poaiion?  -  ation  or  acceptance  (svikSra.)  .How  then  can  proper¬ 

ty  be  antecedent  to  that  ? 

24.  The  answer  is,  though  property  had  already  arisen,  it  is  now 
by  the  act  of  the  donee,  subsequently  recognizing  it 

24.  Answer.  Be-  fprhistiwn,  rendered  liable  to  disposal  at  pleasure: 
anee  are' meapTof  anf^  suc^  ’s  the  meaning  of  tbe  term  ‘  acceptance’  or 
acquhuhionthmigh  ‘appropriation.’  From  its  association  with  teaching, 
not  creating  pro-  and  assisting  at  sacrifices  ,*  receipt  (pratigralia)  is, 
perty,  but  render- •  without  question,  a  mode  of  acquisition,  though  it  do 
mg  it  disposable,  not  immediately  create-  property  :  for,  in  the  case  of 

assisting  at  sacrifices  and  so  forth,  property  in  wealth 
so  gained  arises  solely  from  the  gift  of  the  reward. 

25.  Or  the  survival  of  the  son,  at  the  time  of  his 

25.  Survival  may  father’s  demise,  may  constitute  his  acquisition.  Be- 
CVhtUUfe  i  ^  sideft  in  the- case  of 'goods  left  by  a  brother  or  other 
sion.  °  SUCCeS'  relative,  the  property  of  the  rest  of  the  brethren  or 

Either  that,  or  other  heirs,  must,  however  reluctantly,  be  ackuowledg- 
■  demise  must  do  so.  ed  to  arise  either  from  his  death  or  from  the  survival 
of  the  rest  at  the  time  of  his  decease. 

26.  Hence  [that  is,  because  property  is  not  vested  in  sons,  while 
the  father  lives, -f"  or  because  property  is  not  by  birth. 

26.  Maou,  be-  but-  by  survival, t  or  because  the  demise  of  the  ances- 
fore  cited,  de-  tor  js  a  requisite  condition^)  the  passage  before  citedj 
thereSfather’s y d°e-  beginning  with  the  words'"  after  the  [death  of  the] 
mise,  byauthoris-  father,”  being  intended  •  to  declare  property  vested  at 
iug  ’  '  partition  that  period,  [namely  at  the  moment  of  the  father’s  de- 
tht“-  ceaseli]  recites  partition  which  of  course  then  awaits 

■  the  pleasure  [of  the  successor.]  For  it  cannot  be  a 
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23.  Tbe  affix  implies.]  The  affix  Cliivi,  which  affects  the  first  member  of  the 
compound  term  stfkara,  bears  tne  import,  here  stated. 


26.  Recites  partition.]  The  recital  of  partition  is  intended  as  an  indication  of  pro¬ 
perty  aiming  *4  that  period.  pnkrsniin. 


For*  precept  trachcs  only  vlmt  was  not  otiierwi.se  known.  Matirevara. 

'  Menu,  10-76,  and  many  similar  passages,  in  which  these  arc  mentioned  as  three 
modes  of  earning  wealth. 

f  (Jrfkfsbna  and  Acbyufa.  i  ('inil'imimi.  j  MnheQvarn. 

II  Mann.  2. 10 1.  vide  Sopi i  I  S. 


precept,  since  ili>-  suite  rw.nR  Irpupncling  the  right  of  partition,*  at 
pleasure, +  |  m-sw  iilivtxly  ObUiinoO  [as  the  necessary  consequence  of  a 
right  of  pYopcHy.  |  . 

27.  Nor  can  il  fow  a  restrictive  injunction.  For,  as  that  is  con¬ 
trary  l.o  the  text  .of  Manu  “  Either  let  them  thus  live 
-27.  He  neither  together ;  or  lot.  them  dwell  apart  “  for  the' sake  of  re- 
nijoms^  partition,  Hgiiuts  rnerit  ;”t  and  as  it  produces  visible  conse- 
thViimtim  11  10  “''l'’  loot  any  unseen  or  spiritual  result,^]  it 

can  neither  he  an  injunction  for  an.  immediate  parti¬ 
tion,  nor  a  limitation  of  the  time. 


•s,  partition  would  be  admissible,  only  at  the  moment 
immedialelv  following;  the  father’s  decease,  and  not  at 
anv  later  jienod  ;  for  there  is  not  in-this  instance,  as 
in  that  of  a  sacrifice  on  the  birth  of  a  child,  an  objec¬ 
tion  analogous  to  the  hazard  oi  the  new  born  infant’s 
hie  :  and  partition  to  be  made  at  any  time  after  the 
hither  s  demise,  while  the  sons  live,  and  at  their  plea¬ 
sure,  is  already  obtained  [as  a  necessaiy  result  of  ob¬ 
vious  reasoning,  without  need  of  a  special  precept  for 
the  purpose. ;] 


VSNOl  UK  Ns 

induced,  for  greater  clearness,  where  the  same  result 
iug  or  authority.  Chudaroani. 


a.  understood  as  a  precept, 
retore  he  a  restrictive  in- 
i .  frfkfshna. 
eir  living  together,  gives  a 


ly  follow 


The. 


c»  attendant  on  the  'performance  or  on 
1  by  a  hundred  texts,  frfktshna. 

•ed  passages.  Cliuiamani. 
e  a  litnilalion  of  time  intended  for  spiri- 
.  Time  subsequent  to  the  father’s  dc- 
!  it,  or  any  time  subsequent.  On  the 
.null  he  admissible  onlv  at  the  instaut 
exclusive,  it  w  ould  be  inadmissible  at  a 
tieless  take  place  at  a  subsequent  time, 


i  child  is  born,  and  which 
should  accordingly  be  celebrated  immediately  after  the  birth  of  the  infant,  is  deferred 
until  the  period’ll!  uncleanncss  end  ?  The  author  replies  to  that.  Since  the  period  of 
unclcanness  begins  immediately  after  the  section  of  the  navel  string,  the  sacrifice  should 
be  hist,  performed  like  other  rites  on  the  birth.  But  Gnbhila  directs,  that  the  breast 
shall  be  given  after  the  section  of  the  string  :  and  if  that,  be  deferred  for  so  long  a  time, 
1  he  infant's  throat  will  be  parched. and  hi's  life  endangered.  On  account  of  this  objec¬ 
tion,  a  postponement  takes  place.  But  no  — ’■  *•>»  ,"ch'"’' 


i  such  objection  exists  in  the  present  instance. 


Chtv.t'nnani.  |  Mahrijvara 

Maun,  0.  Ill,  Yule  Infra,  j  ;7,.  f  1,'rfkrshnn. 
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29.  It  cannot 
intend  a  prohibi- 
tionin  the  father’s 
lifetime. 


29.  Therefore,  the  text  of  Maim  must,  be  argued 
[by  you*]  to  intend  the  prohibiting  of  partition,  al¬ 
though  the  son’s  right  subsist  during  the  life  of  the 
father.  But  that  is  not  maintainable.  For  it  would 
thus  bear  an  import  not  its  own, 


30.  Manu  oor- 
rrdly  interpreted, 
denies  the  right  of 
sons  during  the 
life  of  parents, 
and  affirms  »  after 
their  (Srnise.  - 


30.  Hence  the  texts  of  Manu  and  the  rest  [as 
Ddvala  §  18f]  must  be  taken  as  .showing,  that  sons 
have  not  a  right  of  ownership  in  the  wealth  of  the 
living  parents,  but  in  the  estates  of  both  when  de- ' 
ceased.  One  position  is  conveyed  by  the  terms  of  the 
text ;  the  other  by  its  import  (a). 


31.  Demise  in- 
eludes  other 
causes  of  divesti¬ 
ture  of  property. 


31.  Mere  demise  is  not  exclusively  meant :  for  that 
intends  also  the  state  of  a  person  degraded;  gone  into 
retirement,  or  the  like  ;  by  reason  of  the  analogy,  as 
occasioning  an  extinction  of  property. 


32.  Accordingly  Narada 
j  child-bearing,  ; 

'•»*"*3*  father  lie  lost,  < 
ra.  s  s  i  .  .  temporal  affect! 


says:  "  When  the  mother  is  past 
ml  the  sisters  are  married,  or.  if  the 
r  no  longer  an  householder,  or  if  his 
ms  be  extiuct.,]' 
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Takinp  the  second  interpretation  ;  partition  after  the  death  of  the  father  is  ai  die 
pleasure  ot  the  successor.  Thus,  since  sons  have  not  a  right  of  ownership  prior  to  their 
father’s  demise,  partition  could  not  be  then  supposed  ;  and  if,  follows,  even  widioni.  a 
precept  declaring  it,  that  the  time  for  partition  must  be  subseejuent  to  his  decease.. 
The  limitation  is  therefore  superfluous,  frfkrshna, 

29.  It  would  thus  hear  an  import  not  its  own.]  The  words  "  may  divide  after  the 
death  of  the  father”  would  signify,  differently  from  the  obvious  import  of  the  terms, 
“  may  not  divide  while  he  lives.”  ■^riktshna. 

30.  One  position 'is  conveyed  by  the  terms  &c.]  One  position,  namely  the  wailt 
of  right,. during  the  parent’s  life,  is  expressed  by  the  terms  of  the  text. :  it  is  conveyed 
by  tue  words  14  they  have  not  power  &c.”  The  other,  namely  ownership  after  the 
parent’s  demise,  is  the  import  dcaucible  from  the  right  of  part  ion.  ^iikfshmv  &c. 

SI.  Gbuc  iuto  ret  irement  or  (he  like.]  The  order  of  a  hermit,  as  well  as  (iu;  ex¬ 
tinction  of  worldly  affections,  is  here  comprehended,  under  the  term  "or  the  like.*'* 
£rlkrshtja. 

32-  Accordingly  Narada  says.]  l?or  since  partition  is  rcnilod.  being  here  under¬ 
stood  from  the  preceding  passage  in  which  it  was  premised,  (Narada  IT  2.)  ibis  indi¬ 
cates  ihe  departure  of  properly  from  the  father  ami  the  rise  of  properly  vested  in  sons. 


*  So  (^riktshna  supplies  the  text.  Muhe^vara  says,  by  you,  v.lm  aver  properly, 
dependent  on  birth.  f  Kaghuiugulana-  ;i  NViv.idn. 

(a)  Compare  Secs.  25,  2ii  Supra,  v.  iii,  s.  i.  19  5r.il.  r.  i.  s.  iii.  1.  Maim.  ix. 
101:  2.  Macn.  Pr.  11*  L.  104,  JOG.  U  n  sou  din  before  his  taiiicr,  the  JknnbnY  Sadr 
Court,  seem  to  have  held  that  the  foi.liet’s  wife  v.  iii  succeed  on  his  death  in  preference 
lo  his  son’s  widow  ;  but  if  i he  father  died  first,  then  the  Mm’s  wife  is  heiress  on  her 
husband's  death  and  the  nmlhcr-iu-iaw  only  maihUnmuo.  !!>-;:  ^<-o/:;rrr  v-  C.  .  . 

I  Burr.  415 
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31.  Here  also,  to  show,  that  the  sons’  property  in  their  father  s 
wealth  arises  from  such  causes  as  the  extinction  of  his 
31.  Bj  anthori.  worldly  affections,  this  one  period  of  partition,  known 
li'"l'dec!a art*  b*  to  t'le'r  l^eas”re>  is  recited  explanatorily :  for 

pen  v^tu^c  then’  the  recital  is  conformable  to  the  previous  know- 
I  v,  sieii.  ,  ledge  ;  and  the  right  of  ownership  suggests  that  know- 


35.  Since  any  o^e  parcener  is  proprietor  of  his  own  wealth,  par¬ 
tition  at  the  choice  even  of  a  single  person  is  thence 
35.  Partition  deducihle  ;  and  concurrence  of  heirs,  suggested  as  one 
inav  be  demanded  case  0f  partition,  is  recited  explanatorily  in  the  text 
eo.lveu-3°Ue  °l  1 10  “  the  bretlmen  being  assembled  &c.*”  Else,  since  as¬ 
semblage  implies  many,  there  could  be  no  distribution 
between  two;  for  no  passage  of  law  expressly  propounds  a  division  be- 


36.  Is  not  the  eldest  son  alone  entitled  to  the  estate, .  on  the  de¬ 
mise  of  the  coheirs  ?  and  not  the  rest  of  the  brethren  ? 
3«.  Is  not.  the  for  Manu  says  :  “  The  eldest  brother  may  take  the  pa- 
iirstbornaolehrir?  trimony  entire  ;  and  the  rest  may  live  under  him,  as 
under  their  father.”^  And  here  eldest  intends  him 
,  ,  ■  ,  ,  ,  who  rescues  his  father  from  the  hell  called  Put  :l  and 

Wanu.  y  not  the  senior  survivor.  “  By  the  eldest,  as  soon  as 

born,  a  man  becomes  father  of  male  issue,  and  is  exone¬ 
rated  from  debt  to  his  ancestors  ;  such  a  son,  'therefore,  is  entitled  to 
take  the  heritage.  That  son  alone,  on  whom  he  devolves  his  debt,  and 
through  whom  he  tastes  immortality,  was  begotten  from  a  sense  of 
duty  :  others  are  considered  as  begotten  from  love  of  pleasure. ”§ 


ANNOTATIONS. 

There  are  other  variations  in  the  reading  of  this  important  text,  which  it  appears 
unnecessary  to  notice,  as  they  do  not  concern  JImuta-vahana’s  exposilionof  it. 

34.  To  sliovy  &c]  Literally ’From  showing’ (jnyapanat ;)  that  is,  for  the  pur¬ 
pose  of  ‘  showing’  (jnyapanaya.)  pdkhsbna. 

In  the  manner  before  explained  ;  by  means  of  declaring  partition.  Achyuta.  . 

The  recital  is  conformable  to  the  previous  knowledge.]  IIow  is  it  a  recital  of  what 
was  known  to  be  at  their  will :  since  will  is  not '  even  mentioned  ?  The  author  replies, 
“It 'is  conformable  to  the  previous  knowledge.”  Without,  will,  there  is  uo  parlition; 
therefore,  by  declaring  partition,  will  is  suggested.  The  recital  of  partition  conforms  to 

35.  At  the  choice  of  a  sinsle  person.]  At  the  choice  of  one  out  of  mnuv. 
Achyuta. 

Since  he  has  full  power  in  right  of  ownership,  partition  by  the  choice  of  one  is  an 
inference  of  reasoning,  prfkrshna. 

30.  Wim  rescues  his  father  from  Ihe  hell  Pul.  j  This  is  an  allusion  lo  a  passage 
of  .Maun  anil  others. jj  Vide  infra.  0.  )  1.  .Sec,  1 .  §  31. 


*  Mann,  9.  104.  Vide  Supra,  <14.  j  Mann,  9.  105. 

X  Vide  Infra.  6.  5.  5  &  0.  1 1 .  S.  cl.  1 .  §  31. 

§  Mann, 9,  100  V  107.  Vide  Infra.  C.  II.  Seel.  1  i  32, 

;i  Manu,  9,  l  >o,  lislnr.i 


UIXJDU'  J.A'7- 


ii-i  the  light,  of  the.  eldest  fto  take  charge  of  the 
who!  !  is  pronounced  dependent  on  the  will  of  the 
rest.  J  ims  Narnda  says  :  "  Let  the  eldest  brother,  by 
consent,  support  the  vest,  like  a  father ;  or  let  a  younger 
brother,  who  is  capable,  do  so  :  the  prosperity  of  the 
family  depends  on  ability.''*  By  consent  of  all,  even 
the  youngest  brother,  being  capable,  may  support  the 
rest/ o )  Primogeniture  is  not  a  positive  rule.  For  Mann 
declares:  “  Father  let.  them  thus  live  together,  or  let 
them  live  apart  for  the  sake  of  religious  merit :  since 
religious  duties  are  multiplied  apart,  separation  is, 
therefore,  lawful By  the  terms  "  together  or  apart,”  and  “  for  the 
sake,”  he  shows  it,  optional  at  their  choice. 

3S.  Two  peri-  38.  Thus  there  are  two  periods  of  partition:  one, 

°15- w'ien  ^hc  father’s  property  ceases ;  the  other  by  his 
aie  .a  in.  w.  choice,  while  his  right  of  property  endures. 

,jj.  But  three  periods  must  not  be  admitted  ;  one,  when  a  father 
...  ..  .  .  cues:  another,  when  he  is  devoid  of  worldly  regards, 

periods-1' reckon-  ftnc*  ^'e  “other’s  courses  have  ceased;  and  a  third  by 
-;.irr  Cm-  mo-  i  iw.  Ins  own  choice,  while  the  mother  continues  to  be  capa- 
time  when  iho  an-  ble  of  bearing  children,  and  the  father  still  retains 
e"",‘ °  '■«.»;  temporal  affections.  For, if  the  cessation  of  the  mo- 

],^’n.brin^then  flier’s  courses  be  joined,  as  a  condition,  with  the  extinc- 

; _ „i,!e  „r  tion  of  the  father’s  worldly  inclinations,  it  might  be 

imr  mrirc  issue.  concluded,  that  partition  could  not  take  place  among 
sons,  however  desirous  of  it,  when  the  father  becomes 
a  hermit  (his  temporal  propensities  being  extinguished ;)  since  the  ces¬ 
sation  of  the  mother’s  courses  cannot  yet  have  happened  [while  she  is 
still  between  thirty  and  .  forty  years  of  age  :J]  for  the  nubile  age,  as 
ordained  by  Manu.jj  is  twelve  years  for  a  girl  to  be  married  to  a  man 
aged  thirty,  and  eight  years  for  one  to  be  espoused  by  a  man  aged 


ANNOTATIONS. 


38.  Thus  there  arc  two  periods  of  partition.]  Although  the  annulment  of  the 
id’s  property,  by  bis  own  relinquishment,  must  necessarily  be  admitted,  in  the  in¬ 
ice  of  partition  by  his  choice;  since  partition,  mentioned  by  the  aulhor,  could  not 
s  take  place :  nevertheless  two  periods  are  stated  by*  discriminating  the  cessation  of 
pertv  from  the.  will  to  divide  it.  In  fact,  since  it  is  an  easier  explanation,  the 
iod  when  the  father’s  .right,  ceased  without  special  intention  of  investing  another 
h  the  property,  is  the  only  reason  of  the  son’s  succession  to  the  heritage.  There  are 
two  periods  of  succession  :  for  that  would  be  a  troublesome  exposition.  This  mode 
nierprelation  is  consonant  to  Chulamani’s  opinion.  Qdkrshna. 


entertained  by  a  certain  writer,  that  the  -only  period  is  when  the 
ceases,  must  be  rejected  as  absurd.  Achyuta. 

rer  as  to  management  c.  iii.  s.  i,  15  infra  :  2  Coleb.  Dig.  1S9,  523,  533 : 
199  ;  2  Ibid.  252,  339,  342  :  1  Mori.  Dig.  444 :  as  to  debts  incurred  by 
ic  distinction  when  one  of  the  members  is  a-minor,  see  Hunoomanper- 
ML  Baiooec  Munrctj  jfoomreree,  G  Moo.  I.  A.  C.  393 :  Taniaiardyn 
Mad.  H.  C.'  Itcp.  398.— Ei. 


t  Maun,  9.  Ill. 


grikrslma.  ,  §  Mapu.  9.  01. 


mrinrnw? 


twenty-four;  and  the  age  prescribed  for  entering  into  another  order  is 
fity  years.  . 

40.  If  it  be  said,  the  extinction  of  passions,  without  any  condi- 

40.  Or  without  ■  **on  annexed  to  it,  marks  the  period  for  a.  division  of 
that  condition.  the  father’s  estate :  that  is  denied ;  for  it  might  lie 

thence  inferred,  that  partition  would  not  take  place, 
although  the  father,  were  a  degraded  person,  if.  he  were  not  at  the  same 
time  devoid  of  temporal  regard, 

41.  Four  peri-  41.  But,  if  this  be  pronounced  to  be  another 
he*  t ■  i  Period  of  partition,  then  four  distinct  periods  would 
demise,  degrada-  arise :  1.  the  demise  of  the  father;  2.  his  degva- 
tion,  disregard  of  dation ;  3,  his  disregard  of  secular  objects  ;  4.  Iris  own 
worldly  objects,  choice. 


Lseof  I  be  fa' her’ s  ‘ 


The  alleged  power  of  sons  to  make  a  partition,  when  the 
father  is  incapable  of  business  [by  reason  of  extreme 
ic  sou’s  age,  &e.*]  has  been  asserted  through  ignorance  of  ex¬ 
making  press  passages  of  law  [to  the  contrary.]  Thus  Harita 
says:  “  While  the  father  lives,  sons  have  no  indepen¬ 
dent  power  in  regard  to  the  receipt,  expenditure  and 
bailment  of  wealth.  But,  if  he  be  decayed,  reinot  dy 
absent,  or  afflicted  with  disease,  let  the  eldest  son  ma¬ 
nage  the. affairs  as  he  pleases.”+  So  Sankha  and  Likbita 
explicitly  declare  :  “  If  the  father  be  incapable,  let  the 
eldest  manage  the  affairs  of  the  family,  or.  with  his 
consent,  a  younger  brother  conversant  with  business. 
Partition  of  the  wealth  does  not  take  place,  if  the 
father  be  not  desirous  of  it-,  when  he  is  old,  or  his  men- 


.  ANNOTATIONS. 

But  when  the  father,  for  the  sake  of  obviating  disputes  among  his  sous,  defer 
tbeir  respective  allotments,  continuing  however  the  exercise  of  power  over  them, 
is  not  partition :  for  his  property  still  subsists,  since  there  has  been  no  relinqoisl 
of  it  on  his  part.  Therefore,  the  use  of  the -term  partition,  in  such  an  instance,  i 
and  indeterminate,  frfktshna. 

39-  But  three  periods  must  not  be  admitted.]  The  author  here  oppose 
doctrine  maintained  in  the  Mitakshara;  as  is  remarked  by  the  commentators  Acl 
frikfshiB  and  Jfahegvara. 

9riktahna  obserres  on  the  author’s  argument :  '  Since  a  riamsdf,  twelve  year: 
being  married  to  a  man  aged  thirty,  will  be'  onlj  thirty -two  years  of  age  when  lie  is 
and  a  girl  of  eight,  being  espoused  by  a  man  of  twenty-four,  will  have  attained 
thirty-four  years,  when  her  husband  reaches  fifty ;  it  must  follow,’  says  the  n 
‘that  paitition  could  not  take  place.  But  this  reasoning  is  not  accurate:  for  the 
pownwnt  of  partition  is  admissible,  lest,  sons  born  after  his  retirement,  if  his  pass;' 
not,  extinguished, and  his  wife  accompany  him  to  the  wilderness  nmler  the  ontio-,  ; 
I’d  by  the  law*  should  be  thus  deprived’ of  a  maintenance.  lie1,  if  he  retiic  lath 
demos’ at  the  later  period  described  by  the  legislator,  f  lln  re  is  nothing  to  proven 


digal,”  (or  bestow  wealth,  according  to 
(he  otliet  reading,  Karr.au  dine  “as  lie 
decayed  (that  is,  poor.')  ]  1 


IJINDU'  LAW-HOOKS. 


ini  faculties  are  impaired,  or  his  bodv  i;>  afflicted  with  a  lasting  disease. 
Let,  the  eldest,  like  a  father,  protect  the  goods  of  the  rest ;  for  {the  sup¬ 
port  ofj  the  family  is  founded  on  wealth.  They  are  not  independent, 
while  theyjiave  their  father  living,  nor  while  the  mother  survives.” 

43.  These  two  passages,  forbidding  partition  when  the  father  is 
incapable  of  business,  or  when  he  labours  under  a  last- 
43.  Which  far-  j,ig  disorder,  direct,  that  the  eldest  son  should  superin- 
^’•’l  1—  •"  tend  the  household,  or  a  younger  son  who  isconver- 
y-ru  v  i- le"^  for  The  sail1'  business.  The  text  last  cited,  therefore, 

rare  of' the  estate"  runs  "  not  if  the  father  desire  it  not;”  and  it  was 
by  mistake  that  it  was  written'"  if  lie  be  incapable 
business,  partition  of  the  wealth  takes  place. 


arc  acknowledged :  finned 


44.  Therefore  two  periods  only  are  rightly  af- 


bv  the  owner’s  de¬ 


gradation  from  his  tribe,  disregard  of  temporal  n 
ters,  or  actual  demise  ;.  the  other  by  the  choice  of  the 
father,  while  his  property  still  subsists. 


ANNO!  VI  K>N~s 


lie  passages,  cited  ill  Ilia  text,  have  been  here  trail s- 
■  relations  of  .Himir.a-vahana’s  commentators;  they  are 
coders  *,  and  in  sonic  places  read  differently, 
that  it.  was  written.]  It  does  not  clearly  appear 
eading  which  lie  here  censures.  Chuiumani,  Acliyuia, 
•roncous  reading  to  have  consisted  in  the  substitution 
ikkhame  pitari  instead  of  na  tvakamd  pitari.)  But 

artiuon  o;  me  wean  nr  According  to  him  the  text 
,ot,  when  ho  is  old,  &c.”  na  tvakiime  pilari  and  the 
lie  be  incapable  of  business"  (kdryakkhame  pitari 
:ion  which  is  hero  condemned.  Neither  of  these  va- 
1  by  the  authors  of  the  Katpatara,  Katuakara  and 
ith  .Tfmuta-vdhana  in  the  reading  of  this  passage.  But 
nkiia  in  the  Mitakshara,  Smriiekandrika,  Chintamani, 
and  its  import  is  the  reverse  of  the  ODe  above  cited. 
,  though  the  father  be  not  desirous  of  it,  if  he  be  old, 
body  he  afflicted  with  a  lasting  disease.”  The  author 
iga,  to  which  Raghunandana’s  name  is  affixed,  supposes 
fmuta-vahana  here  alludes  ;  censuring  it  as  an  errone- 

st  child-bearing.]  Mother  here,  denotes  generally  any 


icapable  of  bearing  issue,  partition  is  by  the 


died  to  Tlarita,  instead  of  fanklia,  by' the  compiler  of  the  Yyaraluira 


Tire  da'yj 
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45.  The  'condition  “when  the  mother  is  past  child-bearing,”* 
regards  wealth  inherited,  from  the  paternal  grand- 
i5.  Theresiric-  fattier.  Since  other  children  cannot  be  borne  by  her, 
*j“  {(.ther’rwife  •  w^ea  'ler  coln'ses  have  ceased,  partition  among  sons 
being  facqp'ble  of  "  may  then  take  place  :  still,  however,  by  the  choice  of 
child  bearing  re-  the  father.  But,  if  the  hereditary  estate  were  divided 
gards  the  path-  while  she  continued  to  be  capable  of  bearing  children, 
m01,J-  those,  b'orri  subsequently,  would  be  deprived  of  sub¬ 

sistence.  Neither  would  that  be  right :  for  a  text  expresses,  They 
who  are  born;  and  they  who  are  yet  imbegotten,  and  they  who  are 
actually  in  the  womb/A  j,  all  require  the  means  of  support :  and  the  dissi¬ 
pation  of  their  hereditary  maintenance  is  censured.  ”f 


is  because  there  are  two  periods  of  partition,  in  the  case 
Dt  of  the  fathers  wealth,  that  Maun,  Gautama  and.  others, 
te  avoid  the  word  “dead,”  and  use  the  term  “after.”] 
r-  Since  the  father’s  right  then  ceases,  the  term  “  after,” 
is  employed  to  express  that  sense.  '  Hence  this  is  one 
^  period  of  partition.  Another,  regulated  by  his  choice, 
|e  while  he  does  retain  worldly -affections,  is  indicated  by 
the  text  “a  son  horn  after  the  division,  &c.”§ 


47.  The  condition  “  and  wlien  the  sisters  are 
married”  [|  does  not  intend  a  distinct  period,  but  in¬ 
culcates  the  necessity  of  disposing  of  them  in  mar¬ 
riage  :  as  the  text  of  NSrada.  “  What  remains  of  the 
paternal  inheritance  over  and  above  the  father’s  obli¬ 
gations,  and  after  payment  of  his  ’delit-s,  may  be 
.divided  by  the  brethren;  so  that  their  father  continue 
not  a  debtor  ;”1T  is  intended  to  inculcate  the  obligation 
of  paying  the  father’s  debts,  hot  to  regulate  the  time 
of  partition. 


ANNOTATIONS. 

40.  Tbisis  oneperiod of  partition.]  The  period  when  properly  censes,  is  one  of  t  lie 
periods  of  partition.]  Tiic  other,  different  from  the  cessation  of  prop-r! v,  is  the  imnnrnl 
of  the  father’s  choice.  ^Ihrsima, 

It  is  the  moment  ofhis  will  to  divide  his  property.  Achjnta. 

47.  Otrer  and  above  tile  father’s  obligation.]  Or  sums,  of  which  payment  had  been 
promised  by  him.  Admit  a. 


*  Narada.  13.  3. 

U)  Sec  7  Moore  I.  A.  Ca.  1S2. 

D.’iva-tntva,  (^rikisWt,  uwl  \  i.Uavii' 
rc.uYnyj  ol  ill*-  jiassnffc. 

,  m  oil  r 

Narada.  13.  3/ 


48.  From 

4S.  For  I  he  f;i- 
ftic.r’s  debt  s  must 
lie  discharged,  or 
lie  apportioned  on 
the  co-licirs  ;  be¬ 
fore  pari  il  ion  of 
his  wealth.  And 
the.'  mothers 
debts,  before  her 


as  Yfijibvalkva 


49.  The  res- 
limdaugbtei  s  may 


then's  goods. 


bO.  Conclusion, 
dividing  the  fa- 


tlial  text  of  Is  a rndi.  it.  results,  iliat  co-heirs,  making  a 
partition.  may  apportion  the  debts  of  their  father  or 
other  predecessor,  with  the  consent-  of  the  creditors,  or 
must-  immediately  discharge  the  debts.  For  such  is 
the  purpose  of  ordaining  a  partition  of  the  residue 
alter  payment  of  debts.  Accordingly  Y 4i Bavalkya 
propounds  the  distribution  of  a  mother’s  wealtfp  re¬ 
maining  over  and  above  her  debts.  “Daughters  shaie 
the  residue  oi  llieir  mother’s  property,  after  payment 
of  her  debts :  and  the  male  issue,  in  default  of 
daughters.’  *  This  will  be  fully  considered  under  the 
head  ol  debt.-}- 

4!).  Or  the  restriction  may  signify,  that  the 
mother’s  efiec.ts  should  be,  shared  by  the  sons,  if  their 
sisters  have  been  given  in  marriage  :  but,  if  they  bo 
unmarried,  the  inheritance  is  held  in  common  with 
them.  This  will  bo  explained  in  due  time.J 

50.  It  is  tints  established  [bv  reasoning,  as 
well  as  by  positive  law,§|  that  two  periods  exist 
for  the  partition  of  wealth  appertaining  to  a  father 
[whether  acquired  by  himself  or  inherited  from  ances¬ 
tors.]:! 


ANNOTATIONS. 

49,  The  mother’s  effects.]  Other  ilum  such  as  were  received  by  herat  her  marri¬ 
age  :  fur  it  will  he  shown,  that  the  sou’s  light  of  succession  to  such  goods  is  subsequent 
to  the  daughter’s  sou.  frfkislma. 

50.  It  is  thus  established,  ftc.I  When  partition  is  made  by-the  father,  his  choice 
only  is  requisite,  if  Hie  rstale.  were  acquired  by  himself;  hut  if  if  he  in  esUie  inherited 
from  ancestors,  his  will,  joined  with  the  ciicumsUmee  of  the  mother  being  past  child¬ 
healing,  is  required.  9nkrshna,  I.Viyakrama.  . 


*  Yajnavalkra,  2. 12S.  Vide  Infra.  C.  3.  \  t. 

t  The  author  refers  to  his  treatise  on  debt,  which  is  not.  extant  ;  if  indeed  it  were 
.t  See  chapter  4. 


THE  DA'yA-BHA'GA. 


CHAPTER  II. 


Partition.,' made  by  a  Father, — of  •property  ancestral, — and  of  his 
own  acquisitions. 


I.  In  the  next  place,  the  period  for  the  distribu- 
I.  Vrbaspati  tion  of  an  estate  left  by  a  paternal  grandfather  or 
tion'when  arents  °^er  ancesfor,  is  propounded^].  On  that  subject  Vi- 
are^radfor^when  haspati  says  “  On  the  demise  of  both  parents,  partici- 
no  more  issue may  pation  among  brothers  is  allowed  :  and  even  while 
be  expected.  they  are* both  living,  it  is  right  if  the  mother  be  past 

child-bearing.’’* 


2.  This  passage  does  not  relate  to  the  father’s  wealth  ;  for  the 
text,  concerning  the  exclusive  right  of  a  son  born  after 
2.  This  relates  partition, f  would  be  without  relevancy  :  since  there 
1  °st  pari°pert^  an  can  be  no  son  bom  when  the  woman  is  past  child- 
C6For  the  restric-  bear>ng-  Nor  can  it  be  supposed  to  relate  to  the  mo¬ 
tion  concerning  ther’s  goods :  for  she  would  thus  be  stript  of  her 
the  wife  being  wealth.  The  condition,  that  she  be  past  child- 
P*81  child-bearing  bearing,  must  then  relate  to  the  estate  of  the  grand- 
regards  that.  father  or  other  ancestor. 


3.  It  is  no  rea- 
son  of  partition, 
independently  of 
the  owner’s  choice. 


3.  Neither  can  the  circumstance  of  her  being- 
past  child-bearing,  be  a  cause  of  partition,  indepen¬ 
dently  of  choice  :  for  there  can  be  no  partition  with¬ 
out  a  will  to  make  it. 


4.  If  it  be  asked,  ‘  admitting  a  choice,  whose  must  it  be  t  The 
4  Partition  is  answer  *s>  ‘  the  father’s ;’  as  deduced  from  the  text 
by  the  father’s  of  Gautama :  “After  the  [demise  of  the]  father,  let 
choice :  as  intima-  sons  share  his  estate.  Or  while  he  lives,  the  mother 
ted  by  Gautama.  be  past  child-bearing,  and  he  desire  partition.”] 


ANNOTATIONS. 

1.  If  Ihemother  be  past  child-bearing.]  The  word  mother  ini  curls  a  slrp-mother 
also  :  for  there  is  an  equal  possibility  of  hcr'bcarine  other  sons.  From  Hie  men  I  ion  of 
the  mother’s  being  psst  obild-bcaring,  it  appears,  that  the  lest  relates  lo  the  graiul- 
fathir’s  estate,  not  the  father’s :  for  the  succession  of  a  son  Dorn  after  partition  is  m  this 
case  provided  for-  Ragli.  Daya-tatva. 


*  Vide  infra,  C.  3.  §  1, 
.]  Gautama,  28, 1--2. 


Maui 


N/trada,  13.  1, 


HINDU' 


Ifm'th 

bor*: 
of  t.l  1 


'bole  bio! 
or  t.he  <1  e 


such  is  1 1 1>.-  import  of  Vihaspa- 
o  o(  both  parents  is  one  period 
i  ho  grandfathers  estate :+]  and 
H  ie  oxlu oiled  in  the  dual  num- 
fnt-hers  estate,  among  brothers 
|  t  t  e  ]  to  be  made 
of  the  mother. 


i  of  the  mother  *  demise.,  does  not  here  imply  per¬ 
il  ot  her  o'noas  :  since  the  phrase  even  while  they 
both  liviioj-  cannot  relate  to  the  mother’s  separate 
>ertv.  H  mast,  be  understood  as  relating  to  the 
mrty  of  another  person  ;  for  t  he  legality  of  parti- 
d  survival  is  then:  propounded,  (as  appears  from 
ic  same  ease,  in  which  the  demise  ol  troth  parents 
a  of  distribution.  1  he  death  of  the  mother  must 
relative  to  her  goods.  This  subject  will  be  fully 


7.  One  period  7.  Therefore  the  death  of  both  parents  is  one 

ns  above.  Tee  period  for  partition  of  an  estate  inherited  from  a. 
choice  of  die  'fa°  grandfather  or  other  ancestor,  and  the  other  is  by 
I  her,  provided  the  the  choice  of  the  father  when  the  mother  is  past  child- 
mother  be  past  bearing, 
child. bearing. 


8.  A  division  of  it  does  not  take  place  without,  the  father's  choice  ; 
s  Til  u  'with  since  .Mann.  Niirada,  Gautama.  Baudhayana,  (,'ankha 
out  his  consent  •  and  Likhita,  and  others,  (in  the  following  passages, 
a*  appears  from  “  they  have  not  power  over  it.  u  ••  they  have  not  own- 
mam'  passages  ol  endup  wlnle  their  lather  is  alive  and  free  from  defect.  *i 
Mann,  ,Ve.  “  while  he  lives,  if  he  desire  partition.  **  partition  of 

heritage  by  consent  ot  the  father,  +f  ••  partition  ol  the  estate  being  au¬ 
thorized  while  the  father  is  living,  rVe.  G)  declare  without  restriction, 
that  sons  have  not  a  right  to  any  part  of  the  estate,  while  the  father  is 
living  and  that  partition  awaits  Ins  choice  :  for  these  texts,  declaratory 
nt  a  want  of  power,  and  reipnring  the  fathers  consent,  must  relate  also 
to  property  ancestral:  since  the  same  authors  have  not  separately  pro¬ 
pounded  a  distinct,  period  for  the  division  of  an  estate  inherited  from 


■  (Jriloslmu.  +  <;'vf  k  i  sli  no. 

1  Mat.r^vaia  supplies  this  lmiilaiioii  of  tile  text.. 

'  -Maui!,  o.  104.  Vide.  §  14. 

f  tiled  as  front  Narada,  but  is  part  of  a  passage  of  Dim  a! a. 
i’  Ciaiilama,  iS.  2.  ft  baud!, Avans. 


p.  xr. 


201 


9.  A  text  of 
Yijiavalky*  eon- 

son,  cited  and  ei 
plained. 


9.  The  text  of  Yfijnavalkya  (“  The  ownership  of  father  and  son  is 
5  same  in  laud  which  was  acquired  by  his  father, 
in  a  corrody,  or  in  chattels,”*)  properly  signifies, 
rightly  explained  by  the  learned  Udyota,  that, 

‘  when  one  of  two  brothers,  whose  father  is  living,  and 
who  have  not  received  allotments,  dies  leaving  a  son ; 
and  the  other  survives ;  and  the  father  afterwards 
deceases ;  the .  text,  declaratory  of  similar  ownership,  is  intended  to 
obviate  the  conclusion,  that  the  surviving  son  alone 
A  paadson,  obtains  his  estate,  because  lie  is  next  of  kin (d). 
ylioae  father  is  the  father  has  ownership  in  the  grandfather’s '  es- 
his  ’  5  "he  *te  :  s°  have  his  sons,  if  he  be  dead.  There  is  not  in 
grandfather’s  es-  that  case,  any  distinction  founded  on  greater  or  less 
(ate.  propinquity ;  for  both  equally  confer  a  benefit  by  of¬ 

fering  a  funeral  oblatioif  of.  food,  as  enjoined  at  solemn  obsequies.’  . 
Such  is  the  author’s  meaifing. 


10.  And  a  great 
grandson,  whose 
father  and  grand¬ 
father  are  dead, 
shares  the  great 
grandfather’s  pro- 
perty. 


10.  Accordingly  a  great  grandson,  whose  father 
[as  well  as  grandfather]-]  is  deceased,  is  in  like  man¬ 
ner  an  equal  claimant  with  the  son  and  grandson.  For 
he  likewise  presents  a  funeral  oblation. 


11.  If  the  text 
be  otherwise. ex¬ 
plained,  grand¬ 
sons,  whose  father 
is  living,  would 
participate  with 
their  fathers  and 


11.  But,  if  sons  had  ownership,  during  the  life 
of  their  father,  in  their  grandfathers  estate,  then, 
should  a  division  be  made  between  two  brothers 
one  of  whom  has  male  issue  and  the  other  lias  none, 
the  children  of  that  one  would  participate,  since 
[according  to  your  opinion!]  they  have  equally 
ownership. 


ANNOTATIONS. 


9.  The  learned  Udyota.]  It  is  not  agreed,  who  is  the  author  here  cited  by  Jimfi- 
ta-vahana.  The  commentator  Chuiamani. says  ‘some  author  or  compiler  so  named.’ 
Maheqvara  retains  the  name  exhibited  in  the  text  and  calls  him  Udyota.  But  Crikrshna 
hints,  (hat  his  appellation  is  Divikara.  While  Achyuta  interprets  the  phrase  as  com¬ 
mendatory  of  an  unnamed  writer and  Raghunandana,  or  the  commentator  who  has  as¬ 
sumed  his  designation,  intimates,  that  tbe  author  himself  has  here  delivered  bis  own 
doctrine.  Udyota  is  again  mentioned  in  another  place.  Vide  C.  11.  Sect.  C.  §  S3. 


_  ‘In  regard  ti. _ _ ,  _ ,,  „ 

grandfather;  as  the  father  has  the  properly  of  them, 
who  presents  a  funeral  oblation  at  solemu  obsequies’  so,  if  hi 
or  oilier  cause,  his  sons  have  a  right,  though  their  uncle  survi 
have  beer,  their  father's  share.1 


(if)  Where  a  Hindu  died  possessed  of  real  property  and  leaving  a  son  and  grandson 
an  equal  right  descends  to  each  and  not  to  the  son  alone.  Dtyiislmnfu,-  Kas.Hinu".  v. 
SirijtHUubk  Moteechmi,  Sel.  Kep.  4),  cited  )  Mori.  l)ig.  307.— Hj. 


t  Mahcqv 


Yijnavalkya,  2:  122. 


12.  The  former 
interpretation  a- 

13.  Corrody. 
mentioned  in  the 
preceding  text, 
explained. 


12.  It  should  not  bo  objected  that  nuch  cannot 
bo  the  meaning  of  the  text,  as  not  being  the  subject 
premised :  for  the  case  of  grandsons  'by  different 
lit  tilers,  teas  the  proposed  subject. 

13.  A  "  corrody”  (J9)  signifies  xvbat  is  fixed  by, 
;t  promise  in  this  form,  “  I  will  give  that  in  every 
mouth  of  Kavtiki.” 


1  i 


i  their  association  with 


15.  Or  the  meaning  of  tlie  text  i  mav  be,  as  set.  forth  by 
15.  Or  the  text  ©hitet,!  in  V  tathei  o  .  umed  in  giving  allotments 
mny  be  under  at  Ins  pleasure,  lias  equal  ownership  with  Ins  sons 
stood  as  forbid-  m  the  paternal  granclfiithfer  s  estate.  He  is  not 
ding  Hie  unequal  privileged  to  make  an  unequal  distribution  of  it,  at 
division  of  pro-  his  c]10jCCi  as  )l0  is  iu  regard  to  his  own  acquired 
petty  ancestral.  Avealth’  ' 

10.  So  Vishnu  says  *•  When  a  lather  separates  his  sons  from  him- 
lli.  Thai  agrees  self,  his  will  regulates  the  division  ol  his  own  acquired 
with  a  passage  of  wealth.  But.  m  the  estate  inherited  from  the  grand- 
d'bluiu.  father,  the  ownership  of  father  and  soil  is  equal.”* 

17.  This  is  very  clear.  When  the  father  separates  his  sons  from 
17  TV  father  he  may,  by  lus  own  choice,  give  them  greater 

may  distribute  his  or  less  allotments,  if  the  wealth  w  ere  acquired. by  hiin- 
owa  acquisitions  self :  but  not  so,  if  it  ivere  property  inherited  from  the 
he  phases,  but  grandfather;  because  they  have  an  equal  right  to  it. 


i  unlimited  dis- 


ANNOTATIONS. 


12.  'Was  the  proposed  subject.]  It  was  the  subject  of  the  preceding  passage  ii 


A  corrody.'!  The  author  explains  corrody  (nibandlia)  as -signifying  anything 
\yldeh  has  been  promised,  deliverable  rmnnolly,  or  monthly,  oral  any  other  lived  periods. 

Baghunaudana,  in  dm  Daya-talva.  cites  from  the  Kalpatani  this  definition,  “  A  fixed 
amount  granted  by  the  king  or  oilier  authority,  receivable  from  a  mine  or  similar  fund.” 

14.  Slaves  must  be  meant.]  Immoveables  and  bipods  are  mentioned  together  in  a 
r.ubscou'ent  text.  From  that  association,  it  is  inferred,  that  the  term  chattel  here  in¬ 
tends  biped  or  slave.  Chfntaniani. 

lror  ifi.hc  term  intend  substance  iu  general,  the  mention  of  land  and  corrody,  and 
the  specific  notice  of  chattels,  would  be  superfluous.  Achyuta. 

1 5.  As  in  regard  to  bis  acquired  wealth.]  Ho  may  not  iu  this  ease,  as  in  the  dis¬ 

tribution  of  his  own  property,  (for  there  he  had  the  option,)  give  unequal  shares  to  his 
sons,  itaya-tatva.  y 


V  islinu,  17. 1 — 2.  Vide  Infra.  §55.  and  §  76. 
Yaifiavalkyr,  2,  121. 


lA'GA.  CHAP.  TI. 


liksharp,&c.  ooi> 
cerning  equal  par¬ 
ticipation  of  fa¬ 
ther  and  son,  aad 
the  right  of  the 
latter  to  require 
partition,  is  re- 


18.  Hence  [since  the  text  becomes  pertinent  by 
taking  it.  in  the  sense  above  stated  ;*  or  because  there 
is  ownership  restricted  by  law  in  respect  of  shares, 
•and  not  an  unlimited  discretion  ;f]  hotli  opinions,  that 
the  mention  of  like  ownership  provides  for  an  equal 
division  between  father  and  son  in  the  case  of  pro¬ 
perty  ancestral,  and  that  it  establishes  the  son’s  right 
to  require  partition,  ought  to  be  rejected. 


19.  Other  texts  19.  Other  texts  should  be  explained  in  the  very 
similarly  forbid  an  same  manner, 
equal  division. 

20.  It  is  consequently  true,  [since  the  texts  above  cited 
20  The  father  do  not  imply  co-ordinate  ownership,]:]  that  the  father 

takes  a  Rouble  has  his  double  share  of  wealth  inherited  from  the 
share  as  usual ;  grandfather  or  other  ancestor ;  and  that  a  distribu- 
and  the  partition-  tion  takes  place  at  the  will  of  tire  father  only,  and  not 
)S  by  his  choice.  by  the  choice  of  his  sons. 

21.  “If  the  father  recover  paternal  wealth  [seized  by  strangers, 
and§]  “  not  recovered  [by  other  sharers, ||  nor  by  his 
own  fatherlT]  he  shall  not,  unless  willing,  share  it  with 
his  sons  :  for  in  fact  it  was  acquired  by  him.”*-  In 
this  passage,  Manu  and  Vishnu,  declaring  that  he  shall 
not,  unless  willing,  share  it,  because  it  was  acquired  by 
himself'  seem  thereby  to  intimate  a  partition  among 
sons  even  against  the  father’s  will,  in  the  case  of  here- 


21.  A  passage 
of  Manu  and 
Vishnu,  exempt- 

MveKdriTy'y  the 
lather,  unless  by 


ANNOTATIONS. 


18.  Both  opinions  ought  to  be  rejected.]  The  opinions,  here  rejected,  are  those 
of  the  author  of  the  Mitaksbari  and  others,  t-rfkrslina  and  Achyuta, 

19.  Other  texts.]  A  text  of  Vrbaspati,  concerning  the  equal  power  of  father  and 
son  over  property  moveable  or  immoveable,  acquired  by  the  grandfather,  is  here  alluded 
to.  Maheqvara. 

Suob  text  must  be  interpreted  as  forbidding  an  equal  distribution  of  the  grand¬ 
father’s  property,  among  the  grandsons,  by  their  father,  tpdkrshna. 

20.  Has  his  double  share.]  It  is  true,  that  he  has  two  shares,  since  passages, 
which  will  be  hereafter  cited,  authorize  him  to  reserve  a  double  allotment  when  parti¬ 
tion  is  made  in  his  lifetime.  •  Q rikishna,  Chudimani,  and  Achvul  a. 


At  the  will  of  the  father.]  By  the  text  of  Gautama  before  cited  (§4.)  partition 
dependa  on  the  father’s  choice,  frikrsbna,  £c. 


21.  And  not  according  to  his  own 
as  choice  governed  by  dread  of  sin  inclines, 
be  able  to  subsist  by  other  means,  there  is  i 
or  similar  property  recovered  by  him.  her 
not  so  retrieved,  that  is  prohibited,  t^rikrs 


:asure.]  blot  according  to  bis  mere  will  :  but 
.  Thus  it  must  be  understood,  thal,  if  thev 
no  offence  in  his  giving  llicm  no  share  of  laud 
:•  it  is  the  unequal  distribution  of  patrimony 


*  frikrshra  aud  Achyaia.  t  Maheqvara.  $  Achyuta. 

<  (^rfkrsbna.  ij  fh.'l;  isbua  .ind  Aohyula, 

Mahffvara,  .  Manu  9,  209. 


ii3  hoc  mil,  docs  ditary  wealth  not  acquired  [that  is,  recovered,]  by  him. 
one  ta°demuitt  *!rtt  *,er0  a^S0,  tlle  racaniiig  is,  that  a  father,  setting 
mvtition  of  other  a  partition,  need  not  distribute  the  grand- 

mtrimony  against  father  h  wealth  which  he  retrieved:  but  must  so  dis- 
iis  m-iU.  tribute  the  rest  of  it,  and  not  according  to  his  own 

pleasure.  'J.hose  authors  do  not  thereby  indicate  par- 
.ition  at  the  choice  of  sons. 

22.  T!ic  father  has  ownership  m  gems,  pearls  and  other  move¬ 
ables,  though  inherited  from  the  grandfather,,  and 
2-2.  MoveaMcs,  not  recovered  by  hue.  i ust  as  in  his  own  acquisitions; 
I.av  be  uuermaby  aiK'  'las  Power  to  distnliute  them  unequally,  as  Yhjfia- 
iiVidcd  at.  Jpica-  valk-ya  intimates.  “  Iho  father  is  master  of  the  gems, 
urc,  like  new  ac-  pearls  and  corals,  and  ol.  all  [other  moveable  property :] 
luisjlimis.  So  1  j lxt  neither  the  lather,  nor  the  grandfather,  is  so  of 
lajimvalkya.  the  whole  immoveable  estate.”* 

23-  Since  the  grandfather  is  here  mentioned,  the  text  must  re¬ 
late  to  his  effects.  By  again  saying  “  all”  after  speci- 
_23-  ****  tyin§  “  gems,  pearls.  &c. '  it  is  shown,  that  the  father 

\ p°un  i  ]ias  authority  to  make  a  gift  or  any  similar  disposition 

,r  all  effects  other  than  land.  Asc..  hut  not  of  immoveables,  a  corrody  and 
battels  [i  e  slaves.]  Since  here  also  it  is  said  “  the  whole,"  this  pro¬ 
hibition'  forbids  tiie  gift  or  other  alienation  of  the 
Maim  incut-  whole,  because  [immoveables  and  similar  possessions 
at.es  the  dnt.>  of  av0-|-]  means  of  supporting  the  family.  For  the  main- 
lamtaiiinsg  the  tenance  of  the  family  is  an  indispensable  obligation  ; 
:iral  as  Ifann  positively  declares.  “  The  support  of  per- 

ons  who  should  bo  maintained  is  the  approved  means  of  attaining 
icaven.  But  hell  is  the  man’s  portion  if  they  suffer..  Therefore  [let.  a 
mister  of  a  family]  carefully  maintain  them.”]: 

24.  The  prohibition  is  not  against  a  donation  or 
'24.  A.  .small  0fllev  transfer  of  a  small  part  not  incompatible  with 
iovcibhs1  "C  may  the  support,  of  the  family.  For  the  insertion  of 
caliAic^ tliou-ii  the  word  “  whole  would  be  unmeaning  [if. the  gift  of 
he  sift  ’of  i  lit’,  oven  a  small  part  were  'forbidden. §] 


23.  By  again  savin"  “  all.”]  The  separate 
to  suggest.  "old  and  other  moveables.  For  it.  can 
does  not- aerree  in  number.  Crfkrskna. 


e  use  of  the  term  “all”  must  be  meant 
mot  be  an  epithet  of  gems,  &c.,  since  it 


*  Cited  also  as  a  passage  of  Yajfiavalkya  by  frikfsbna 
V.cghunaudana  in  the  Daya-talVa.  But  the  quotation  iu  the  Hit 
been  evidently  taken,)  is" anonymous. 

•f  Cifk  rshnu,  %  Not  found  in  Manu’s  Institutes. 


§  t'rtkfshii! 


■25.  The  pro-  25.  From  the  express  mention  of  immoveables, 
hibition  regards  ft  prohibition  is  inferred -by  the  analogy  exemplified  in 
land,  pensions  and  the  loaf  and  staff,  against  the  gift  or  other  transfer 
slaves-  of  a  eorrody  or  of  slaves. 

26.  But,  if  the  family  cannot  be  supported  without  selling  the  whole 

immoveable  and  other  property,  even  the  whole  may 
26.  But,  if  ne-  be  sold  or  otherwise  disposed  of :  as  appears  from  the 
cesaary,  the  whole  obvious  sense  of  the  passage  ;  and  because  it  is  directed, 
-may  be  «o  .  that  a  man  should  by  all  means  preserve  himself. 

27.  It  should  not  be  alleged,  that  by  the  texts  of  VySsa  (“  A 
27  Texts  of  s*n^e  parcener  may  not  without  consent  of  the  rest, 

Vyasacited.  They  make  a  sale  or  gift  of  the  whole  immoveable  estate, 
do  not  disable  nor  of  what  is  common  to  the  family.”  “  Separated 
the  owner  from  kinsmen, as  those  who  are  unseparated,  are  equal  in 
ictIt"8  “3  Pr°'  vesPect  of  immoveables  :  for  one  has  not  power  over  the 
l>er-'  whole,  to  give,  mortgage  or  sell  it”*)  one  person  has 

not  power  to  make  a  sale  or  other  transfer  of  such  property.  For  here 
also  [in  the  very  instance  of  land  held  in  eommon/f]  as  in  the  case  of 


ANNOTATIONS. 


25.  The  loaf  and  staff.]  This  example  of  analogy,  to  which  frequent  alius: 
made  in  argumentative  writings,  is  variously  slated.  According  to  one  explan 
the  reasoning,  exemplified  by  it,  is  analogy  drawn  from  association.  Accordi 
another,  it  is  an  argument  a  fortiori.  A  loaf  having  been  left  suspended  on  a  sta] 
loaf  is  missing  and  the  staff  is  observed  to  have  been  gnawed  by  rats  -.  it  is  cone 
that  the  loaf  has  been  devoured  by  them.  A  staff  being  thrust  through  loaves, 
are.necessarily  brought  by  bringing  the  staff.  Other  explanations  arc  given:  Ini 
result  is  similar.  Crikishru,  liaheevara,  &c.  Also  Itagli.  Daya-tatva.  Vide  infra. 
§.  15.  in  uotis. 


A  prohibition  is  inferred.]'  The  prohibition  extends  to  a  corrodv  and  slaves,  be¬ 
cause  they  are  exhibited  in  conjunction  with  land.  (Yajiiayalkya  2. 122.)  Malicgvara. 
Because  the  three  are  yoked  together,  prikrshna. 


26.  As  appears  from  the  obvious  sense,  &c.]  For  the  obvious  sense  of  the  passage 
inculcates  the  obligation  of  maintaining  the  family. 

In  like  manner,  if  there  be  no-land  or  other  permanent  property,  but  only  jewels 
or  similar  valuables,  lie  is  not  authorized  to  expend  the  whole:  for  the  reason  holds 


2f>.  Blit  the  tests  of  t  yasa  p$2' 
2S  They  Oimv  tended  to  show  a  i 
a  nr.nl  oflcnce.  disl.rossetl  1>V  a 
lint  do  not  uivuli-  aroues  a  dtspoxif.ioi 
o.iic.  !.!u  tiansfu.  ()f  ]|[S  p0wfil.  !ls  ov.| 

date  the  sale  or  other  transfer. 

2!).  So  likewise  othe 
bipeds  )i 


0( her  pas- 
l  be  s 
explained. 


periy  consisting  in  the  power  Af 

exhibiting  a  prohibition,  are  in- 
■al  oHcnee  :  since  the  family  is 
e.  gift  or  other  transfer,  which 
i  the  person  to  make  an  ill  use 
They  are  not  meant  to  iuvaii- 


_  ,s  tliis,  "  Though  immoveables  or 
een  aeijiuved  by  a  mau  himself,  a  gift  or 
sale  of  them  should  not  be  made  by  him,  unless  con¬ 
vening  all  the  sons.  )  must  be  interpreted  in  the  same 
manner.  Jb'or  here  the  woi'(ls  “  should”  “  be  made” 
ly  be  understood. 


ANNOTATIONS. 


On  the  question  whether  goods  held  in  common  may  or  may  not  be  aliened  hv  one 
of  tile  parceners,  some  maintain,  that  joint  property  may  not  be  given  away  by  one  par¬ 
cener,  because  jdftit  or  common  property  is  mentioned  in  a  text  of  Manu*  among  things 
not  (it  to  be  given.  It  is  accordingly  declared  by  two  passages  of  Vyksa,]  that  a  single 
parcener  lias  not  power  to  make  a  gift  or  other  alienation.  The  notion  of  these  writers 
is,  that  a  sale  or  other  transfer  made  by  the  will  of  a  single  parcener,  is  invalid,  because 
all  have  property  in  the  whole  wealth ;  for  they  maintain  a  common  right  to  the  whole, 
vested  in  ail.  That,  is  wrong:  for  a  common  property  vested  in  all  is  denied  by  the 
author  of  the  Daya-bhaga,  because  there  is  no  proof  of  it.  frikrshna,  Dayakrama. 

Separated  kinsmen.]  This  is  according  to  the  reading  in  the  Mitakshara,  Dhva- 
bbaga,D:\ya-tatva,Viramitvodaya,  &c.  But  in  the  Smttichandrika,  Parijata,  Kalpatavo, 
Patna  cava,  Chiutamani,  &c.,  the  reading  is  DayadaB,  “heirs,”  instead  of  SapindAli, 
“kinsmen.”  However,  Cbaiide?vara  remarks,  “ heir”  here  signifies  sons,  &c.  And  the 
term  is  so  explained  by  the  author  of  the  Prakiiya. 


30  The  pre-  >”).  therefore,  since  it  is  denied,  that  a  gift 
ept  is  infringed,  sale  should  be  made,  the  precept  is  iiilVinged 
mt  the  transfer  is  making  one.  But  the  gift  or  transfer  is  not  null  :  : 

““I!-  a  fact  cannot  he  altered  by  a  hundred  texts(a). 

31.  Accordingly  [since  there  is  not  in  such  case  a  nullity  of  g 
or  alienation.*]  Nfirada  says :  “  When  there  "t 

31.  Thisinrer-  many  persons  sprung  from  one  man,  who  have  dut 
ated  b  C°rr°as"  aPalt>  an^  transactions  apart,  and  are  separate 
age  of  Nilrada!5'  business,  and  character,  if  they  be  not  accordant 
“  affairs,  should  they  give  or  sell  their  own  shares,  th 

lo  all  tlmt  as  they  please,  for  they  are  masters  of  their  own  wealth.”f 


ANNOTATIONS.. 


sum«  tlift  sul/n'Cl.  Thus,  for  the  reasons  before  stated, 
since  the  equal  participation  of  father  and  son  in  the 
estate  of  the  grandfather  or  other  ancestor  would  lie 
incongruous  ;*  and  since  it  cannot  ire  intended  by  the 
text  §  9)  to  confer  on  sons  a  right  to  demand  parti¬ 
tion  ;  that,  text  must  either  be  meant  to  prevent  an 
unequal  distribution  depending  solely  on  the  father's  pleasure,  [accord¬ 
ing  to  DliJireqvava’s  interpretation ;  §  15.+]  or  it  must  'intend  the 
equal  right  of  a  nephew  whose  father  is  deceased,  to  share  with  his 
uncle;  [conformably  with  the  other  exposition.  §94] 

33.  Thus  [since  sons  have  not  power  to  require 
'  33‘  Ui1  "choice  partition  §]  a  division  even  of  wealth  inherited  from 
ol  live  father.*  the  grandfather  must  be  made  by  the  sole  choice  of 
When  the  mo  •  the  father.  But,  with  this  difierence,  that  it  is  requisite, 
<  her  is  past  child-  the  mother  should  ha  ve  ceased  to  he  capable  of  hearing 
issue  :  whereas,  in  the  instance  ol  his  own  acquired  pro¬ 
perty,  partition  takes  effect  without  that  condition. 
But,  alter  the  demise  of  the  father,  it  takes  place 
equally  in  the  case  of  both,  sorts  of  property  [the 
■  the  grandfathers  |j]  without  distinction. 

:>4  Therefore  the  periods  of  partition  are  two, 
even  in  the  case  of  wealth  inherited  from  ancestors. 


52.  Eocapitu- 


iglilly  expounded. 


estate  be  heredi¬ 
tary.  Or  after  the 
father's  demise. 


ANNOTATIONS. 

32.  4Ve  resume  the  subject.]  The  sons  have  not  a  right  to  participate  equally 
with  the  father  in  the  grandfather’s  estate,  and  that  partition  is  not  exigible  at  the 
will  of  grandsons,  are  positions  which  constituted  the  subject  under  consideration. 
Cliu.laiiiani  and  yrfkishiia. 

Partition  of  the  estate  of  a  paternal  grandfather  or  other  ancestor,  was  tile  subject. 
Achjuhi. 

Since  equal  participation  would  he  incongruous.]  Tor  a  reason  which  will  be 
snbscmicnl-lv  stated.  Crikfsbna.  " 

i'or  it  is  provided  by  positive  institute  *[■  ($  35.)  that  the  father  shall  have  two 
shares  of  such  property.  Mabnqvara. 

Since  it  cannot  be  intended  Sc.]  For  the  reasons  before  mentioned,  yriktshna. 

54.  The  periods  are  two.]  Tbc  cessation  of  the  father’s  property,  by  death  or 
otherwise,  and  the  father’s  own  choice,  provided  the  mother  lie  incapable  of  bearing 
more  children,  are  the  two  periods  hero  meant.  But  in  fact,  whether  it  be  an  heredi¬ 
tary  estate,  or  hie  own  acquired  property,  U>c  time  of  the  father’s  property  ceasing  is 
the  only  admissible  period  of  partition.  The  distinction  is,  in  the  case  of  dividing  the 
grand-father's  estate,  that  the  circumstance  of  the  mother’s  being  incapable  of  bearing 
iiiore  children  is  associated  with  it.  This  should  be  understood;  for,  even  in  the  in¬ 
stance  of  a  dist  ribution  made  by  the  father,  his  property  iu  the  share  receivable  by  his  son 
is  annulled  by  Ids  own  relinquishment.  Else,  if  tile  father’s  property  subsist,  his  goods 
could  not  become  heritage,  nor  be  subject  to  partition ;  since  his  sons  have  no  previous 
vested  right,  frfkrshna’. _ 

's  Malipqvara  reads  ‘  since  the  ordaining  of  equal  participation,  Sc.  would  be  in¬ 
congruous  :’  inserting  the  word  Vidhaoa,  which  is  omitted  by  ^'rlktshna  in  his  reading, 

t  Mahcqvara.  T.  Conformably  with  Udvota’s  exposition.  Mahccvara.  §  frikishna. 

Ii  Chuqainit.i:.  ‘  ’  «;  Kiuada,  J.3, 12-  Vide  §  46. 


t'YA-BBA'OA.  r’HAr.  II. 
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35.  In  such  case,  if  the  fiither  voluntarily  make  a  partition  with 

35  The  father  sons>  he  maT  reserve  for  himself  a  double  share  of 
takes  a  double  property  ancestral.  Vihaspati,  saying  “  The  father 
share  of  the  pa-  may  himself  take  two  shares  at  a  partition  made  in 
trimnny ;  as  br;  his  life  time and  Narada,*  “  Let  the  father,  making 
darned  by  Vlbas-  a  partition,  reserve  two  shares  for  himself ;  do  so  01^ 
pal,  sad  Narada.  dain,  without  restriction. 

36  This  is  coni  36.  Besides,  a  double  share  of  the  grand-father’s 
firmed  by  analogy,  wealth  is  the  father’s  due  by  this  [followingf] 

argument. 

37.  Deduction's  of  a  twentieth  part  (with  the  best  of  all  the  chat¬ 
tels,)  and  of  half  a  twentieth,  and  of  a  quarter  thereof, 
37.  For  an  elder  are  propounded  by  a  passage  of  Manu  :  ("  The  portion 
shares •  a^dhect°  deducted  for  the  eldest  is  the  twentieth  part  of  the 
'  heritage,  With  the  best  of  all  the  chattels ;  for  the  mid¬ 
dlemost,  half  of  that ;  for  the  youngest  a  quarter  ot 
it,”])  and  shares  increased  by  one  portion,  by  half  of  one,  and  by  a 
quarter,  are  propounded  by  other  passages  of  the  same  author  :  (“  If  a. 
deduction  be  thus  made,  let  equal  shares  of  the  residue  be  allotted  : 
but  if  there  be  no  deduction,  the  shares  must  be  distributed  in  this 
manner;  let  the  eldest  have  a  double  share;  and  the  next  horn,  a  share 
and  a  half;  and  the  youngest  sons  each  a  share :  thus  is  the  la-w 

And  Gautama.  settled.”  §)  Gautama  likewise,  after  directing,  that 

“A  twentieth  part  shall  belong  to  the  eldest,  besides  a 
pair  [of  goats  or  sheep,]  a  car,  together  with  beasts  that  have  teeth  in 
both  jaws,  and  also  a  cow  and  bull  ;”||  (i.  e.  a  pair  of  goats,  or  the  like,  • 


ANNOTATIONS. 

35.  Without  restriction.]  According  to  the  author’s  own  doctrine,  the  double  al¬ 
lotment  concerns  hereditary  property  only,  and  is  consequently  propounded  with  discri¬ 
mination  of  cases.  But,  according  to  the  opinion  of  his  .opponent,  who  admits  the  double 
share  in  the  case  of  *he  father’s  own  [acquired]  property,  t  he  allotment  of  such  share  is 
here  declared  in  regard  to  the  grand  father’s  estate  ajso,  since  there  is  no  specified  restric¬ 
tion  of  it  to  the  father’s  .wealth.  Hagh.  on  Dtiya-bhaga. 

36.  By  tbisargomeut.]  Having  in  the  preceding  paragraph  shown,  that  a  double 
allotment  fur  the  father  is  ordained  by  express  passages  of  law%  the  author  proceeds  to 
show  by  the  following  reasoning,  that,  since  a  double  share  is  allotted  io  the  elder  brothrr, 
two  shares  must  a  fortiori  be  given  to  the  father  uho  is  entitled  to  greater  reverence. 
Maheqvara. 

37. -  Middlemost.]  Here  the  word  middlemost  intends  the  next  after  the  eldest  : 
and  those  born  after  him  are  all  comprehended  under  the  term  youngest,  prlkrshna. 

A  pair  of  goats  &c.]  Or  of  sheep  or  other  cattle.  But  kiuc  arc  separately  men¬ 
tioned.  prfkirshna. 

Provided  the  cattle  he  numerous.]  But  if  they  be  few,  the  distribution  should  be 
adjusted  in  proportion  to  the  deduction  receivable  by  I lie  eldest,  (j'rfkfsiuju. 

A  house.]  Ahsbilatiou  oiher  than  that  which  is  the  father's  abode.  For  so  fankha 

ordains,  yrlkfslma. 


*  Narada,  13.  12 
}  Manu,  9.  112. 


ft  ear  -with  horses  or  other  boosts  havingd-eeth  in  both  jaws,  and  a  hull 
together  with  a  cow  ;  all  this  shall  belong  to  the  eldest;)  and  after  di¬ 
recting,  that  “  Cat-tie  blind  of  one  eye,  or  aged,  dwarfish,,  or  disfigured, 
shall  belong  to  the  middlemost,  it  there  be  more  than  one  (i.  e.  aged 
or  old,  dwarfish  or  stunted,  disfigured  or  having*  distorted  tail;  these 
shall  appertain  to  the  middlemost,  provided  the  cattle  be  numerous ;) 
and  after  further  directing,  that  A  sheep,  grain,  iron,  a  house,  and, 
together  with  a  cart,  one  of  each  sort  of  (piadrupcd,  shall  be  given  to 
the  youngest ;  all  the  residue  shall  be  equally  divided ;”+  (i.  e.  a  sheep 
and  other  tilings,  as  specified,  shall  be  allotted  to  the  youngest;  but 
let  the.  brethren  divide  equally  the  whole  of  the  residue;)  has  by  the 
following  passage  allotted  to  a  double  share  to  the  eldest :  “  Or  let  the 
first  Dorn  Have  two  snares,  and  the  rest  take  one  apiece.”} 

38.  It  must  not  he  argued,  that  the  eldest  lias  a  double  share  al¬ 

lotted  in  him  as  the  acquirer  of  the  wealth.  For  the 
38.  Not  ns  ac-  allotment  of  two  shares  is  directed  “  if  there  be  no  de- 
rpiirer  of  the  Auction  now  a  deduction  could  not  be  supposed  in 
wca  *'  the  ease  of  an  acquisition  ;  and,  since  the  middlemost 

and  youngest  are  not,  inasmuch  as  they  are  acquirers  of  the  property, 
distinguished  from  the  eldest.,  the  assigning  of  a  share  and  a  half,  or 
other  less  portion,  [as  a  share  and  a  quarter, §}  to  them,  would  be  in¬ 
congruous,  and  the  use  of  the  term  “  eldest,"  &c.  would  he  impertinent. 

39.  Accordingly,  in  the.  case  of  a  partition  between  an  appointed 

daughter  and  a  true  legitimate  son,  Manu  ordains, 
39.  But  in  right  “  A  daughter  having  been  appointed,  if  a  son  be  after- 
,of  primogeniture:  wa.rds  born,  the  division  of  the  heritage  must  in  that 
ini  wlo  dwV  case  he  equal,  since  there  is  no  right  of  primogeniture 
(bat  riidii  l o  l he  for  the  woman. ”|]  Thus  propounding  equal  partition, 
appointed  daugb-  because  there  is  no  right  of  primogeniture  in  this 
i  er.  instance  by  reason  of  her  sex,  the  author  thereby  inti¬ 

mates,  that  a  male  would  have  had  a  double  share  [in  right  of  his  being 
eldest.]^! 

40.  In  regard  to  what,  is  said,  that  a.s  in  the  instance  of  the  Ho- 
40  The  maxim  lnkS,  a  passage  of  revelation  'to.  this  effect,  “The  HolSka 

that,  nioic "is  iiot  ought  to  be  performed,”  is  assumed  for  the  justifica- 
to  be  assumed  lion  of  the  practice  of  celebrating  that  festival  which 


ANNOTATIONS. 

3.9.  Accordingly.)  Since  priority  of  birth  determines  the  right  to  a  superior  al¬ 
lotment.  Acbyuta. 

Since  t  he  right  to  a  double  share  is  founded  on  primogeniture.  ^riktshpa. 

40.  As  in  the  instance  of  thellnWIih.]  The  author  proceeds  to  refute  the  opinion 
of  some  writer,  who  reconciles  the  matter  on  the  principle  of  the  reasoning  taught  under 
the  herd  of  Holiika.  Maheqvara. 

It  is  the,  Slh  topic  in  the  third  chapter  of  the  1st  book  of  Jaiminl’a  Mlm4nsa  Vide 
infra.  C.  G.  Sect..  1 . — }  22. 


*  Gautama,  28.  6.  +  Gautama,  28.  7— S. 

§  prikfsbua.  ||  Manu,  9. 134.  Vide  infra.  0.  10.  §  2. 


f  Gautama,  28. 9— 10. 

*T  Ragb.  on  Daja-bliAga. 
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than  is  necessary, 
does  not  authorise 
the  assumption, 
that  the  precept 
relates  to  an  ac- 


is  in  use  among  the  PrSchyas ;  (for  it  can  be  suffici¬ 
ently  justified  by  such  a  passage  ;  and  one,  containing 
the  word  Prachya  or  other  restrictive  term,  need  not 
be  supposed,  since  the  proof  of  it  would  he  burden¬ 
some  ;)  so,  in  this  case  likewise,  a  passage  of  revelation 
in  these  words,  “  Let  the  acquirer  take  a  double  share,” 


must  be  inferred,  and  not  one  containing  the  word  “  eldest”  or  other 


restrictive  term.  That  argument  is  not  right ;  for,  in  the  one  case,  the 
practice  observed  by  the  PrSchyas  can  he  justified  by  a  general  precept 
of  revelation,  which  must  be  presumed  to  that  end.  It  should  not-  he 


alleged,  that  one  containing  the  term  PrSchya  must  be  supposed  for 
the  sake  of  justifying  the  omission  of  that  festival  by  others  than 
PrSchyas.  Omission,  consisting  in  non-performance,  is  no  fit  reason  for 
presuming  a  lost  revelation.  But,  here,  since  Manu  and  the  rest  use 
the  word  “  eldest,”  a  passage.  of  scripture  containing  that  term  ought 
to  be  presumed  to  justify  its  insertion  ;  not  one  exhibiting  the  word 
“acquirer;”  since  there  is  no  necessity  for  assuming  this :  nor  is  there 
any  special  authority  for  the  proof  of  one  containing  both  terms.  It 
should  not  be  alleged,  that,  since  it  is  necessary  to  suppose  a  revelation 
for  the  purpose  of  authorizing  the  acquirer’s  double  share  in  other 
cases,  that  may  be  the  origin  of  the  law  in  this  case  also,  for  it  is  an  easy 
conclusion,  and  the  word  “  eldest”,  may  signify  the  acquirer.  -  The  re¬ 
verse  is  equally  possible  ;  for  if,  a  revelation  containing  the  term 
“eldest”  be  supposed,  even  the  word  “acquirer”  might  just  as  well  be 
presumed  to  signify  eldest,  since  there  is  no  ground  of  preference.  Be¬ 
sides,  on  the  same  principle  of  facility,  a  supposed  passage  of  scripture, 
containing  three,  four,  or  more  terms,  may  be  any  how  inferred  from 
reasoning ;  and  the  terms  of  the  whole  law  may  be  made  to  relate  to 
it,  by  interpreting  them  according  to  analogy  and  metaphor ;  and  thus 
may  you  demonstrate  your  skill  in  the  law.  Therefore,  since  an  esta¬ 
blished  practice,  or  a  sentence  of  memorial  law,  from  which  a  passage 
of  scripture  is  to  be  inferred,  may  be  sufficiently  justified  by  assuming 
a  passage,  in  which  the  particular  practice  is  described,,  or  the  words 
of  the  law  are  contained ;  more  should  not  be  presumed.  And  such  is 
the  import  of  the  reasoning,  instanced  under  the  head  of  HolSkS. 


41.  Accordingly  [since  primogeniture  and  acquisition  are  sera 
41  Vaaishtha  and  independently  of  each  other,  reasons  for  t, 

distinctly  assigns  allotme»t  of  a  double  share.*]  Yasislitha,  havii 
two  shares  to  the  ordained  a  double  share  for  the  eldest  brother;  sev 


ANNOTATIONS. 

The  Holika  is  the  festival  of  spring  (Yasanta,)  aud  is  observed  by  the  Piiehyr-i. 
£rikislina. 

It  is  called  Holaka  orHoli.  -The  Pr&chyas  are  the  orientals  contrasted  with  the 
Udichyas,  or  people  of  the  north,  and  HAkshinatyas,  or  people  of  the  south.  The  cele¬ 
bration  of  the  Holf  is  peculiar  to  the  eastern  Hindus,  as  the  fest  ival  or  worship  of  Ka- 
ranjarka  is  peculiar  to  tlie.southeru  Hindus.  See  9rfkishna,  &c.  . 

41.  Would  be  impertinent.]  For  two  passages  of  one  author  cannot  signify  the 
same  thing;  since  one  of  them  would  be  snpeiilnous.  frikishna. 

*  frtttshi.ia  alyl  Acbjufa. 


shares an<l  at  n 
made  an  ncquisiti 
being  tlius  ordaino 
lor  a.  double  alio  til 
impertinent. 


il 


/tin 


it  two  shares  to  the 
1-artition  of  heritage 
the  eldest  take  two 
onmt  them,  who  has 
ition  of  it.”t-  Two  shares 
f  t  i  his  direction 

eldest  brother,  would  lte 


42.  Vrhaspafi 
shares  in  right  of 


42.  The  right  of  taking  a  double  share,  too,  is  not  confined  to 
the  case  of  primogeniture.  Thus,  Vrliaspati.  says : 
"  The  eldest  by  birth,  by  .science,  and  by  good  qualities, 
shall  obtain  a  double  share  of  the  heritage,  and  the 
■nmi  Knov.ieimc  rest  shall  share  alike:  but  he  is  as  a  father  to  them.” 
ami  virtue.  °  If  the  allotment  of  two  shares  were  only  in  right  of 
acquisition,  the  mention'  of  birth,  science,  and  good 
finalities,  would  be  useless. 

43.  The  allot-  43.  This  double  portion  is  applicable  to  the  case 

meni  oft  wo  shares  0f  partition  among  whole  brothers  [or  among  half 
coil ccms  par Ut urn  p(1-0tdiei-.s  only,  $|  and  the  deduction  of  a  twentieth  part 
the01wliole  Wood  for  the  eldiest  is  relative  to  partition  among  brothers 
only,  or  of  the  half  of  both  the  whole  and  the  half  blood.  For  Vrha,spati 
blood  only.  The  says:  “All  sons  of  regenerate  men,  born  of  women 
deduction  of  a  eci’uaj  should  share  alike  idler  giving  a  deduc- 

:rr  tioutotheeldest.”|| 


>.y  Yilias 


44.  For  this  be¬ 
ing  restricted  to 
the  half  blood,  the 
other  whiles  to 
(lie  whole  blood. 


Since  partition  among  sons  born  of  several  wives,  equal  by 
class,  is  here  stated  as  preceded  by  a  deduction,  it  fol¬ 
lows,  that  the  doctrine  of  a  double  share  relates  to  the 
case  of  whole  brothers :  and  this  is  proper,  for  the 
elder  brother  has  the  greater  weight  smong  his  bre¬ 
thren,  from  the  circumstance  of  his  being  of  the 


WAOI  UION" 

43.  .  Alt  sous  of  regenerate  men.]  Kulluka  Bliatlu  iul 
passage  of  'Mima’s  Institutes,  (0,  157) .that  no  deduction 
bom  at  a  parti: ion  among  the  sons  of  a  podia  man.  -h 
Chinlamani  and  prlkrslrna,  oppose  that  doctrine,  and  asscr 
son  to  the  established  derinclion.  But  Raglumandana,  lit 
luka  BhatU’s  opinion.  The  arguments  arc  long. 


I  from  Ibis  and  the  following 
allowed  in  favor  of  the  first- 
nta-vahaii  :as  commentators, 
he  right  of  a  eldest 

e  Duia-Utva.  supports  Kul- 


■■YasisUhn,  17.  36. 

i  Vasisht’ha,  17.  37.  pVasishtba,  17.  42. 

i  yrfkfsluia  and  Achyula. 


||  Mann,  9.  156.  Though  here  cited  from  Vrhsspati;  bui  it  is  quoted  from  Mann 
in  the  D.tya  lava,  Calpatura,  Rwnriara.  &c. 


t'VA-BHA'GA. 


45.  -Hie  deduction  also  of  one  in  ten  cows,  &c.,  must,  not  be 

45  Thededuc-  So  Manu  declares:  “  Among  brothers'  success- 

lioa  is  disaUnwei  fu'  in  the  performance  of  their  duties,  there  is  no 
in  the  eaaeofbro-  deduction  of  the  best  in  ten,  though  some  trifle,  as  a 
-l tiers  equally  me-  mark  6f  greater  veneration,  should  be  given  to  the 
ritorious.  ,  firstborn.”* 

46.  By  the  reasoning  thus  set  forth,  if  the  elder  brother  have 

46  Ttiua  th-  tw0  si‘ares  °f  the  father’s  estate,  how  should  the 

elder  brother  be-  highly  venerable  father,  being  the  natural  parent  of 
ingentitledtotwo  the  brothers,  and  competent  to  sell,  give  or  abandon 
chares of  the patri-  the  property,  and  being  the  root  of  all  connexion  with 
mouj,  sorely  the  the  grandfather’s  estate,  be  not  entitled,  in  like  cir- 
twosbares  of  it*  cumstances,  to  a  double  portion  of  his  own  father’s 
That  is  hinted  b j  wealth?  Vihaspati,  extending  to  the  eldest  son  the 
Vfhaapati.  right  to  h  double  slparc  because  he  is  like  a  father, 

as  expressed  in  a  passage  above  cited  (§  42,)  docs 
thereby  intimate  a  maxim,  that  the  lather  shall  have  two  shaves  :  and 
the  maxim  is  actually  propounded  by  Vihaspati ;  for  he  ordains  such 
an  allotment  in  general  terms :  “  The  father  may  himself  take  two 
shares  at  a  partition  made  in  his  life-time. "f  So  NSrada  says  :  “  Let 
NArada’s  text  *,*le  father,  making  a  partition,  reserve  two  shares  for 
(§  35)  again  cited,  himself ;  and  the  mother  shall  take  an  equal  share  with 
her  sons,  if  her  husband  he  deceased.”}: 

47.  A  father,  distributing  the  goods,  may  take  two  shaves  for 

himself.  The  construction  of  the  sentence  is  not,  “  A 
47.  And  ex-  father,  distributing  his  own  goods,  may  take  two 
plained.  shares  for  that  would  contradict  the  doctrine  before 

stated. 


ANNOTATIONS. 

45.  Successful  in  the  performance  of  tbeir  duties.)  It  is  here  understood,  that  all 
have  equal  good  qualities.  But,  if  endowed  with  superior  qualilies,  the  eldest  has  his 
regular  deduction.  Cbfidamani. 

The  meaning  is  ‘though  successful.’  But,  if  incapable,  the  rather  shall  there  be  no 
deduction.  Maheqvara. 

46.  Extending  to  the  eldest  son.)  By  ascribing  to  the  firstborn  equality  with 
the  father,  it  is  implied,  that,  in  like  manner  as  (he  father  has  a  right  to  two  shares, 
when  a  partition  of  bis  own  father’s  eslatcis  made  by  him  with  his  sons  and  grandsons, 
so  is  the  eldest  son  entitled  to  a  double  portion  of  his  own  father’s  wealth,  wheu  parti¬ 
tion  is  made  among  brothers.  9rfl:tshna. 

47.  That  would  contradict  it.)  It  would  be  inconsistent  with  a  passage  of  Vishnu 
above  cited  ($  18)  and  with  the  texiof  Harfta  (§  57.)  9rtliislma  ami  Mahcqvarn. 

It  would  contradict  the  foregoing  reasoning  (§  36,  &c.)in  regard  to  a  double  share  of 
the  grandfather’s  property.  Aehyuta. 

It  would  he  at  variance  with  the  argument,  that,  if  an  older  brother  have  two  shares, 
when  the  grandfather’s  estate  is  dividod,  surely  the  father  should  have  as  much.  Clm- 


i  Already  oiled.  5,35,  !  Karaua,  1».  12.  Already  quoted,  5 


■S8.  There  cannot  BmMcs,  if  the  lather  and  son  ar«  to  share 

be  equal  partici-  equally  the  ^rtuidliithor’s  wealth,  funder  texts  decla- 
paf  icu  of  father  ratoey  of  their  .similar  or  equal  rights,?]  it  most  be 
amt  sons  in  f  lic  affirmed,  that  as  much  as  is  the  father's  share,  so  mueh 
'iav!!r ' '"m  -  .1  1 1,1  number  and  quantity, +]  is  the  son’s  not,  that  the 

goods  muathe  the  very  same  effects,  and  same  in  quantity,  which  are 
common,  and  eon-  the  father’s,  arc  . ol, so  the  son’s  :  for  thus  the  property 
scquenilv  there  would  he  in  common  ;  and  it  might  be  concluded,  that 
could  be,  no  pani-  like  the  goods  of  husband  and  wife,  no  partition  there- 
tum'  ol' could  take  place. 

49.  Now,  if  the  case  were  so,  [that  is,  if  sons  were  entitled  to 

share  with  their  father  allotments  of  equal  amount, 
dk  Or,  if  i he  while  his  property  continued  .[]  the  eldest,  together 
ton  rue  uunllot-  witli  his  son,  would  have  four  shares,  if  two  must  he 
ammuif.J he ffilcbt  allotted  to  his  son,  at  the  same  time  that  two  are  al- 
brotlicr’  and  his  lotted  to  the  eldest  himself  in  right  of  primogeni- 
sons  faking  two  ture  :  and  one  share  only  would  belong  to  another 
wi'Tdd  leiv*''C|CC’  ljvokher.  Thus,  if  the  eldest,  brother  have  many  child- 
Idtlc  fn  -i  vmin)pi  rtin>  a.ii d  equal  portions  must  be  assigned  to  them,  as 
brother.'  to  their  father,  a  mere  trifle  would  remain  for  a 

younger  brother,  which  would  be  in  contradiction  to 
great  authorities. 

50.  As  for  the  text  of  Viliaspati :  “In  wealth  acquired  by  the 
50  A  passage  grandfather,  whether  it  consist  of  moveables  or  im- 

of  Vi'haspati  con-  moveables,  the  equal  participation  of  father  and  of  son 
ceniing  equal  par-  is  ordained:”  its  meaning  is,  that  the  participation 
tition,  forbids  an  s]ia]|  p,e  eqUal  or  uniform,  and  the  father  is  not  entit- 
bution ' ^  ‘ 151  n'  led  to  make  a  distribution(a)  of  greater  or  less  shares  at 
his  choice,  as  he  may  do  in  the  instance  of  his  own  ac¬ 
quired  goods.  It  does  not  imply,  that  the  shares  must  be  alike. 


.  Or  iti 


Or  the  text,  declaratory  of  equal  shares,  may 
if  two  ve]:1qc  p0  a  father  who  is  himself  son  pf  two  fathers  ; 
adop.  louc  tke  natural,  and  the  other  the  adoptive  parent.] 


53  [than  a  regular 


ANNOTATIONS. 

It  would  be  incompatible  with  Hie  right  of  reserving  mori 
allotment]  of  his  own  acquired  properly,  ltagh.  on  Daya-bhhga. 

Tiie  last  explanation  is  wrong,  for  this  doctrine  has  not.  been  before  stated.  Achyufa. 

4S.  In  common  ]  A  single  article,  becoming  the  subject  of  two  rights  of  property 
predicated  of  two  persons,  is  property  in  common,  £riktshna. 

51.  Or  the  text  may  relate  ]  Chuiamam  understands  the  author  to  propose  the 
second  interpretation  'which is  founded  ona  text  of  ^iankha  as  by  him  explained;)  be¬ 
cause  this  passage  of  Viliaspati  propounds  the  father’s  want  of  independent  power  in 
regard  to  all  property  moveable  or  immoveable,  and  is  consequently  irreconcileable  to 
other  texts  which  allow  his  dominion  over  gems,  pearls  and  the  tike,  Dot  deny  bis  inde¬ 
pendence  iu  regard  to  immoveables,  a  corrody  or  pension,  and  slaves.  But  ^rfkishna  and 
Aehyula  restrict  moveables  iu  this  place  to  signify  slaves ;  and  thus  reconcile  those  texts. 
They  expound  “  cquai”  as  it  were  alike.  As  the  father  is  a  sharer,  su  is  the  son. 

(«)  Sec  1  Strange,  IL  L.  24. — Hi. _ _ 


*  Mabcqvai 


f  Acbvuta. 


X  Jlahecjva: 


THE  DA'VA-BHA'G 


58.  The  text  of  52.  The  passage,  which  declares  that  "  the 
Yfijfiavallry* ,  has  ownership  of  the  father  and  son  is  “the  same,”  has 
bepn  «V  been  already  expounded  (§  9.  &c.) 


53.  Moreover,  it  is  said,  if  that  father  be  eldest,  as  rescuing  his 
53.  It  ia  said,  own  father  from  the  misery  to  which  a  childless  per- 
that,  being  an  eld-  son  is  doomed,  it  is  assuredly  reasonable,  that  he 


therbastwo  shares 
in  a  partition  with 


should  have  an  allotment  twice  as  great  as  his  own 
sons,  in  the  same  case  in  which  he  would  have  double 
the  allotment  of  his  brothers,  because  he  was  as  a 


his  brothers;  bat  father  to  them,  for  it  is  through  him,  that  his  sons  are 
but  not  unless  be  connected  with  the  hereditary  property'.  But  if  he  be 
be  eldest.  not  the  eldest  son  of  his  father,  he  takes  only  an  equal 

share  with  his  sons. 


54.  That  is  not  accurate.  For,  since  a  share  and  a  half,  or  other 
54  Th«t  is  sPeclfi°  allotment,  is  ordained  for  the  middlemost 
wrong :  be  should  and  other  sons,  it  is  assuredly  fit,  that  the  father 
have °two  shares  should  have  a  double  share,  in  right  of  paternity  ;  and 
in  right  of  pater-  it  is  not  proper  on  the  part  of  yourself  and  the  holy 
nllY-  _  writers,  to  direct  the  equal  participation  of  father 

and  son  in  general  terms. 


55.  Besides,  the  allotment  of  two  shaves  to  the  father  is  not  pro- 
55  The  allot-  perly  applicable  to  his  own  acquired  wealth ;  as  ap- 
ment  of  a  double  pears  from  the  circumstance,  that  the  distribution  of 
share  cannot  re-  it  follows  his  choice.  The  precept  regarding  that 
wea!th°  which 'the  a'l°tmenf  would  be  superfluous,  since  lie  may,  at  his 
owner  may  divide  choice,  have  either  more  or  less  than  two  or  than  three 
as  he  pleases.  shares.  Nor  can  the  text  be  restrictive,  for  it  would 
It  is  so  declar-  contradict  Vishnu,  who  says  :  “  When  a  father  sepa- 

ed  by  Vishnu.  rates  his  sons  from  himself,  hie  own  will' regulates 
the  distribution.  But,  in  the  estate  inherited  from  the  grandfather, 
the  ownership  ^f  father  and  son  is  equal.”* 


56.  The  meaning  of  this  passage  is,  '  In  the  case  of  his  own 
56  Exposition  acquived  property,  whatever  he  may  choose  to  re- 
of  the  text.  serve,  whether  half,  or  two  shares,  or  three,  all  that 

is  permitted  to  him  by  the  law  but  not  so,  in  the  case 
of  property  ancestr  al.’ 


ANNOTATIONS. 

52.  Already  expounded  ]  In  the  two  modes  above  stated.  (§.  9.  and  15). 
Acbyuta. 

Conformably  to  the  opinion  of  Dbaregvara  and  others  (§  15.)  Mahcfvara. 

53.  The  misery  to  which  a  childleas  person  is  doomed.]  The  hell  called  Put. 
(Vide  0.  II,  Sect.  1.— §.  31.)  Achyula. 

54.  It  is  fit  he  should  have  a  double  share.]  Since  it  is  not  reasonable,  that  in 
the  same  ease  in  which  the  middlemost  lias  a  share  and  a  half,  and  the  rest  have  other 
appropriate  portions;  the  father  should  in  right  of  paternity  have  less,  namely,  a 'single 

*  Vishnu.  17.  1 g.  Vide  Supra.  §  18. 


HINDU' 


IV-BOOKS. 


57.  Accortlimrly  ITarita  says  :  “  A  father,  '-luring  his  life  distri¬ 

buting  his  property,  may  retire  to  the  forest,  or  enter 
A  passage  lnt0  the  order  suitable  to  an  aged  map;  or  he  may  re- 
or  m.ln)  ^  jlomej  linving  distributed  small  allotments 

and  keeping  a  creator  portion:  should  he  become  indigent,  he  may 
take  back  from  tln-m. 

58.  By  this  text,  the  father  is  authorised  to  distribute  a  small 

part,  and  to  reserve  the  greatest  portion  of  liis  wealth. 
r,tj.  And  ex-  -  'pirn  order  suitable  to  an  aged  man,”  intends  retire- 


59.  As  ior  the  text  of  Qankha  and  Likliita,  “  If  he  be  son  of  one 
father  (ekaputra,)  ho  may  allot  two  shares  to  himself,” 
5(1.  A  text,  of  the  sense  of  it  is  this  ‘The  word  ekaputra  means  son 
CrniHia  and .  Lik-  Gf  one  man:  it  is  not  a  compound  epithet  signifying 
iiiia  expounded.  one  w]10  ]ias  !m  only  son  ;  for  that  mode  of  construc- 
Tlic  father  has  ^0I1  Prev!“'s  less  than  the  other.  “A  son  of  one 
two  shares"  if  he  man”  is  a  true  legitimate  son.  The  father,  being  such, 
he  son  of  one  is  entitled  to  a  double  share:  not  so  one  who  is 
todies  :  i.  e.  legi-  (kshetraja)  issue  of  the  soil,  though  he  be  the  father  of 
t,mtllc-  the  family.  But  the  text  before  cited  (§  9.),  declara¬ 

tory  of  the  equal  ownership  of  father  and  son,  must  be  explained  ar 
intending  a,  father  who  was  (kshetraja)  issue  of  the  soil  or  wife. 


60.  The  offspring  of  the  soil,  is  indeed  son  of 
two  fathers.  Baudh&yana  declares  him  so  :  “The  son 
who  is  begotten  by  another  on  the  authorized  wife  of 
a  man  deceased,  impotent,  or  distempered,  is  son  of 
the  soil.  He  is  considered  as  son  of  two  fathers,  as 
partaking  of  both  families,  and  as  heir  to  the  wealth 
and  ebsequies  of  both.” 


VA  NOTATIONS. 

equal  participation  in  general  terms.]  For  tlie  proper 
a  son.  who  has  only  one  parent.,  should  have  double  share  ; 
ur  omcr  offspring  of  two  fathers,  should  have  a  single 

>  an  aged  man.]  If  flic  period  for  becoming  an  anchoret 
anchoret ;  if  the  period  for  the  order  suitable  to  old  age 
is  come,  let  him  make  his  resignation  :  or  if  neither  of 
eclares  ‘  he  may  remain,  having  distributed  allotments,'' 
or  other  descendants.  But  if  that,  which  he  reserved,  he 
he  may  take  back  for  bis  maintenance  from  bis  sons  to 
iya-rahasya. 

L]  Should  the  property  reserved  by  him  be  expended. 


emoula  he  have  consumed  all  his  wealth,  ^rikfshna- 

us'.  If  he  he  sen  of  one  father,]  This  is  Jimuta-vuhana’s  interpretation.  But 
Charstecvara  and  (he  authors  of  the  Smiti-Chandrikaand  Vivida-Chandra,  follow  the  other 
expoal'  ion.  ’•  If  he  be  lather  of  one  sou and  Vachespati  Miijra,  with  the  author  of  the 
Mailann  '-stria  and  others,  adopting  this  exposition,  explains  “  one”  as  signifying  excel¬ 
lent.  and  pre-eminent,  or.  in  short,  virtuous.- 
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61.  The  meaning  of  this- is,  that  the  sou  begotten  Ivy  another 
.  person  on  the  wife  of  an  impotent  man  or  the  like, 
61.  Expmitien  with  the  husband’s  consent,  is  termed  (kshetraial  the 
of  ins  text.  ,  son  of  the  soil.  .  J  ' 


62.  So  Narada  says :  "  The  produce  of  seed, 
ied  which  is  sown  in  a  field  with  permission  of  a  prop  u.- 
of  tor,  is' considered  as  belonging  to  both  the  owner  of 
the 'seed  and  the  proprietor  of  the  soil.”* 


63.  Hence  [since ,  the  compound  epithet  is  a 
construction  not  to  be  preferred  ;+]  and  because  the 
term  (ekaputra)  ought  to  be  made  significant  in  the 
passage  in  question,  as  an  epithet  of  the  agent  in  the 
sentence' ;  the  notion,  that  it  is  vaguely  used  as  an 
epithet  of  the  subject,  is  confuted. 


nually  taken  in  a 
vague  sense. 


64.  Besides,  one,  who  continually  explains  in  a 
vague  sense,  terms  used  by  authors  transcendently 
.  wise,  as  Manu,  Gautama,  Dakslia  and  the  rest,  only 
demonstrates  his  own  unsetllcdr.esK, 


ANNOTATIONS. 

That  mode  of  construction  prevails  less  than  the  other.]  According  to  a  maxim  of 
grammar,  that  mode  of  composition,  in  which  the  principal  term  is  no  member  of  the 
compound  epithet,  must  not  be  preferred  to  the  more  perspicuous  composition  in  which 
the  principal  term  is  a  member  of  the  compound  word.  This  maxim  is  here  alluded  to  : 
and  the  author  accordingly  considers  “  son  of  one”  to  be  a  simpler  .explanation  than 
“  he  who  has  one  son.”  . 

61.  The  son  begotten  by  another  person.]  A  son  be.gotfen  by  another  person  on 
thewife  of  a  deceased  man;  or  begotten  on  the  wife  of  an  impotent  man  with  bis  con¬ 
sent.  (Jrikrshna. 

A  son  begotten  or  procreated  by  another  on  the  wife  of  a  deceased  man,  is  one 
description  of  Kshelraja,  or  son  of  the  soil :  another  is  a  child  begotten  by  a  different 
person  on  the  wife  of  a  man  not  deceased,  but  impotent  or  the  like,  being  authorized, 
that  is,  being  sanctioned  by  the  impotent  husband.  uPermission  having  been  grained  to 
another  man  to  procreate  a  son,  the  child  was  sanctioned.  The  author  explains  the 
second  description  of  son  of  the  soil.  But  the  first  is  not  explained  by  him,  being  con¬ 
sidered  as  sufficiently  clear.  Mahe^vara. 

63.  And  because.]  .  "  And”  must  be  here  supplied.  In  some  copies,  the  reading 
actually  is  so.  Maheijvara. 

As  an  epithet.]  Being  an  epithet  of  the  agent,  it  is  a  condition  of  Ihe  aciion  in  muni¬ 
tion.  Achynta. 

The  notion  that  it  is  vaguely  used,  is  confuted.]  “  Let  the  father,  being  (ekaputra) 
parent  of  one  son,  allot  two  shares  to  himself.”  In  'his  precept,  the  allotment  of  two 
shares  is  the  act  to  be  done ;  and  the  father  is  the  subject,  of  if.  Oouscrpiently  the  cir¬ 
cumstance  of  his  being  ekaputra  is  an  epithet  of  the  subject,  vaguely  employed.  There¬ 
fore,  if  there  be  many  sous,  the  father  slill  takes-  two  shares.  This  notion,  entertained 
by  others,  is  here  confuted.  Malitf vara- 


*  Narada,  ,12.  57, 


§  50. 


t  Malicijvarn. 


IIINW'  JjA 


65.  Tims  the  father  has  a  double  share  even  of 
wealth  acquired  by  his  own  son.  For  the  expression 
is  general:  "let  him  reserve  two  .shares;”*  or  "he 
may  take  two  sliares.”f  KtftySyana  declares  it  very 
explicitly  A  father  takes  either  a  double  share,  or 
a  moiety,  of  his  son’s  acquisition  of  wealth ;  and  a 
mother  also,  if  the  father  he  deceased,  is  entitled  to 
an  equal  portion  with  the  son.” 

66.  The  meaning  of  this  passage  is,  that  the 
father  has  a  right  to  take  either  a  double  share  or  a 
moiety  of  his  son’s  acquired  wealth. 


67.  It  must  not  be  explained  thus:  ‘  From  the  acquisition  of 
both  son  and  wealth,  the;  father  becomes  entitled  to 
67.  Another  in-  two  shares ;  but  from  no  acquisition  of  a  son,  the 
terpretatiou  re-  owner  keeps  the  whole.’  For  it  is  admitted,  that  when 
■ieoted-  partition  is  made  with  brothers,  one,  who  even  has 

not  got  a  son,  takes  twro  shares,  as  the  gainer  of  the  wealth  ;  how  then 
can  he  keep  the  whole  ?  It  must  therefore  be  affirmed,  that,  if  any  re¬ 
lative  exist,  who  is  entitled  to  participate,  the  acquirer  has  two  shares  ; 
but,  if  there  be  none,  lie  keeps  the  whole  :  and  thus  the  specific  men¬ 
tion  of  father  and  son  becomes  unmeaning,  like  the  sinking  of  a 
drunkard.  Besides,  acquisition  is  an  act  causing  property;  and  it  is  a 
contradiction  to  say  that  it  does"  not  produce  property',  since  it  has 
been  expressly  declared  to  do  so  [by  the  \vise.[]  Neither  is  it  true, 
that  a  son  is  the  property  of  his  father.  For  the  contrary  is  shown 
under  the  head  of  gift  of  a  whole  estate.  The  term  acquisition  would 
be  therefore  metaphorical  in  regard  to  sons,  and  literal  in  respect  of 
wealth.  But  that  is  inadmissible  in  the  instance  of  a  single  term  once 
uttered. 


ANNOTATIONS. 


i  is  gei-eral.1  Being  applicable  without  restriction  to  any  pro- 
s  acquired  by  himself.  itahc9vara. 

lion  of  wealth.]  Of  the  wealth  acquired  by  his  son.  £ri- 


That  wealth,  of  which  (he  sou  takes  a  share,  when  his  father  is  deceased,  must  be 
here  intended.  Therefore  the  son’s  acquired  wealth  is  excluded.  Mallei; vara. 

.67.  From  the  acquisition  of  both  son  and  wealth.]  The  ambiguity  arising  from 
the,  use' of  the  term  acquisition,  and  that  iu  the  ablative  ease,  instead  of  the  relative, 
Aves  occasion  to  the  author  to  go  into  a  further  disquisition  on  the  meaning  of  the  text. 


For  the  contrary  is  shown  under  the  head  of  gift  of  a  whole  estate.]  For  it  there 
appears,  'that  the  prohibition  against  giving  away  a  son  is  founded  on  reasoning,  in¬ 
asmuch  as  a  sou  is  not  the  property  of  his  father,  ^rfkislina. 
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THE  da'ya-bha'ga.  CHAP.  II. 

.  68.  It  must  not  be  argued,  that  the  precept  would  be  superfluous, 

68.  The  pre-  since  the  son’s  right  to  a  double  share  is  demonstrable 
cept,  a*  shore  ex-  because  the  wealth  was  acquired  by  him  ;  and  since 
plained,  u  not  *u-  the  father's  right  to  two  shares  is  also  deducible  inde- 
perfluoin.  pendently  of  this  text ;  [and*]  their  equal  participa¬ 

tion  may  "be  thence  inferred.  The  precept  is  significant :  since,  without 
this  text,  there  is  no  ground  for  concluding  a  father’s  right  to  two 
shares  of  his  son’s  wealth. 

69.  Besides,  if  the  term  “acquisition  of  wealth”  be  interpreted  as 

relating  to  the  father’s  goods,  his  right  of  taking  two 
relate  to  tteTj1  shares,  or  a  moiety,  at  his  choice,  would  be  inapplica- 
thcr’s  own  goods:  hie,  for  his  power  of  taking  according  to  his  pleasure, 
and  the  exercise  of  his  will,  are  unrestricted.  He  may 
choose  to  take  a  share  and"  a  half,  or  one  and  a  quarter,  or  three  quarters 
of  one  share.  How  then  are  only  two  cases  stated  ?  That  it  cannot 
intend  a  restriction  [to  those  two  casesf]  nor  relate  to  the  father’s  own  ' 
goods,  has  been  already  shown  [from  two  passages  before  cited :  t]  and 
it  is  as  fit  that  he  should  have  a  moiety  of  his  son’s  acquired  wealth, 
as  it  is  that  he  should  have  two  shares  of  such  wealth. 

70.  Nor  does  the  text  intend  his  taking  a  moiety  of  two  shares, 

70.  Norcanit  or  *n  ot,her  words  a  single  share.  ‘For  moiety  and 

intend  a  moiety  of  share  "being  relative  terms,  imply  a  something  of  which 
two  shares:  i.e.  they  are  parts :  and,  since  they  are  equal  in  regard 
one  share.  to  the  person  and  to  the  act  of  taking,  they  cannot 

relate  to  each  other.  As  the  interpretation,  which  takes  the  relative 
term,  “  double  share,”  in  construction  with  “  acquisition  of  wealth”  in 
the  ablative,  is  unexceptionable,  it  is  also  right  to  construe  the  word 
moiety  with  it ;  for  the  terms  are  contiguous.  A  moiety  of  the  wealth, 
therefore,  is  meant ;  not  a  moiety  of  two  shares,  or  in  other  words  a 
single  share :  for  it  would  be  improper,  while  the  obvious  term,  “  a.  sin¬ 
gle  share,”  migjit  have  been  used,  to  employ  a  term,  which-  does  not 
express  that  sense.  A  moiety  of  the  wealth,  then;  is  the  right  inter¬ 
pretation. 

71.  -  Either  a  -  71.  Here,  the  father  has  a  moiety  of  the  goods 

moiety,  or  a  dou-  acquired  by  Ins  son  at  the  charge  of  his  estate  ;  the  son, 
ted*  according  °as  w'10  nlade  the  acquisition,  has  two  shares;  and  the 
tlie’patriinoujlias,  rest,  take  one  a  piece.  But,  if  the  father’s  estate  have 
or  has  not,  been  not  been  used,  lie  has  two  shares ;  the  acquirer,  as 
used  in  making  many  ;  and  the  rest  are  excluded-from  participation. 


ANNOTATIONS. 

In  the  instance  of  a  single  term  once  uttered.]  For  it  is  a  maxim,  limt  a  term, 
uttered  once,  eonvejs  a  single  meaning  :  and  it  would  he  inconsistent  to  give  it  two 
different  semes  at  tjae  same  time.  is  ish  r.a 


t  (,‘iikifluM. 

oiled  §  10.  and  fi‘>,  and  Il.ulln  quolcd  §  57. 


hInj.m;'  mv/  p/hyks. 


Or  a  W(y 

trooil  qualities. 
Rut  two  shares  in 
right  merciv  oi' 
paternity. 

73.  Rccnpiluh- 

lake  tiro  shares  cf 
inhnnk’.d  pioper- 


Pleasps  of 


•72.  Or  else.  a  hither.  endowed  with  knowledge 
ami  other  ij.vcdleiioics.  has  a  right  to  a  moiety:  for  an 
increased  allotment  is  granted  to. the  eldest  by  science 
and  other  good  qualities.  But  one  destitute  of  such 
qualities  has  a  double  share  in  right  merely  of  his 

73  Therefore,  the  meaning  of  the  texts  is,  that 
a  father  may  reserve  for  lumself  two  shares  of  wealth 
which  has  descended  in  succession  [from  ancestors,]  or 
of  that  which  has  been  acquired  by  his  son.  He  is 
not  entitled  to  more,  however  desirous  of  it  he' may  be. 
But,  of  his  own  acquired  wealth,  .he  may  reserve  as 


74.  Amo: 
■e\r'Twilhffi 


ip-  h  is  sons,  he  mav  make  the  distribution  (a),  either  by 
givmo  !  to  the  tirst-born]  or  withholding  [from  him] 
the  deduction  of  a  twentieth  part  of  the  grandfather’s 
e-stnte  But.  if  he  make  an  unequal  distribution  of 
bis  own  acquired  wealth,  being  desirous  of  giving  more 
to  one,  as  a  token  of  esteem,  on  account  of  his  good 
.qualities,  or  for  his  support  on  account  of  a  numerous 
familv,  or  through  compassion  ny  reason  of  his  incapa¬ 
city  or  through  favor  hv  reason  of  his  piety,  the  fa- 
acts 'lawfully.  "  '  ‘ 


avalkya  declares  it:  “A  lawful  distribution,  made  by  the 
hither,  among  sons  separated  with  greater  or  less  allot¬ 
ments,  is  pronounced  [valid].”*  So  Vihaspati:  “Shares, 
which  have  been  assigned  by  a  father  to  his  sons,  whe¬ 
ther  equal,  greater,  or  less,  should  he  maintained  by 
ihem.  Else  they  ought  to  be  chastised.”  Narada  like- 
u-iw  ■  “  f  or  such  has  been  separated  by  their  father 

a  ter  -or  less  allotments  of  wealth,  that  is  a  lawful  distri- 
father  is  the  lord  of  all.’  f 

:  the  circumstance  of  the  father  being  lord  of  all  the 
wi»lui  is  stated  as  a  reason,  and  that  cannot  be  in 
regard  to  the  grandfather's  estate,  an  unequal  distribu¬ 
tion.  made  lo-  the  father,  is  lawful  only  in  the  instance 


ANNOTATIONS. 

The  meanin*  of  ;he  tcxis.l  Nir»oa’s  T  35.;  &c.,  Hahegraiw. 

The  he  her  so  doing,  po'-s  iawfuilv.1  Thus  an  unequal  distribution  among  sons, 
IV  of  iheV'a'snns  for’it  here  specified,  is  rut  lawful  even  in  the  case  of  bis  ac- 
,pt.iiy.  frfkWhna. 

That  canant  be  in  regard  to  the  grandfather’s  estate.]  Although  the  father 
i.  lord  of  all  the  wealth  inherited  from  ancestors,  still  the  right  here  meant  is 
;  ownership,  "but  competency  for  disposing  of  the  wealth  at  pleasure  :  and  the 
.  not  such  full  dominion  over  an  estate  ancestral.  prfktshna. 

See  1  Strange,  H.  L.  24.— Ei.  _ , _ 


\  2 


A  a  13'.  15. 


rA-EHA  OA.  THAT 


own  will 
wealth.  But  in  the  estat 
ship  of  father  and 


of  his  own  acquired  wealth.  Accordingly  Vishnu  says, 
"  When  a  father  separates  his  sons,  from  himself,  iiis 
acquired 


gulates  the  division  of  his  c 

:rited  from  the  grandfather,  the  o 


As  a  superior  allotment,  in  the  form  of  a  deduction,  is  indi¬ 
cated  by  a  passage  of  Ydjnavalkya,  (“  AVhen  the  father 
makes  a  partition,  let  him  separate  his  sons  according 
to  his  pleasure ;  and  either  dismiss  the  eldest  with 
the  best  share ;  or,  if  he  choose,  all  may  be  equal 

_ _ ’a"  sharers,”]')  how  is  any  other  unequal  distribution  here 

cording  to  speci-  ordained  ?  The  answer  is,  such  cannot  be  the  mean- 
fjo  deductions,  as  jng,  for  the  text  would  be  impertinent,  since  a  superior 
author  ™CSarae  allotment,  resulting  from  the  deduction  of  a  twentieth 
part,  is  admissible  when  partition  is  made  by  brothers 
after  the  demise  of  the  father. 

78.  Perhaps  the  text  is  propounded  for  the  pur- 

78.  Nor  does  pose  of  legalizing  an  equal  distribution  made  by  the 
it  intend  equal  dis-  father,  without  the  authorized  deductions!  No:  for 
s  ecidc"1  'deduo1  *'len  a  less  allotment  only  is  declared  lawful,  as  made 
tions  C  6  U  by  the  father ;  and  the  word  greater  would  be  im¬ 
pertinent. 

79.  Besides,  if  the  mention  of  greater  or  less  shares  here  intend 
the  regulated  deductions,  the  second  verse  of  the 

79.  Part  of  .  stanza  (“let  him  separate  his  sons  according  to  his 
the  passage  cited  pleasure,”)  becomes  superfluous  ;  for  that,  which  was 
would  be  imperil-  ^  declared,  is  fully  specified  in  the  threelother  ver- 
Umit&tion.er  *  ses  of  that  text.  But>  according  to  our  interpretation, 

the  phrase,  "  let  him  separate  his  sons  according  to 
his  “  pleasure,”  relates  to  his  own  acquired  wealth  ;  while  the  allot¬ 
ment  of  the  best  share,  and  an  equal  distribution,  both  regard  an  estate 
inherited  from  the  grandfather.  There  is  consequently  nothing  super¬ 
fluous. 


equal  distribution, 
meant  by  Ydifia- 
valkya  (§  75,'  ” 


ANNOTATIONS. 


77.  The  test  would  he  impertinent.]  As  distinguishing 
from  a  division  made  by  brothers,  the  test  declaring  valid  a  h 
would  be  impertinent.  Consequently  that  passage  (Yiijnai 
intend  greater  Or  less  allotments,  as  with  or  - 


arlilion  made  by  a  fat! 
rful  unequal  distribute 
ilkya,  2.  117.)  docs  i 
: ;  but.  it  relates  to  a  c 
’s  pleasure,  frikfsbna. 


78.  For  then  a  less  allotment  only  is  declared  lawful.]  An  equnl  share  assigned 
by  Ihe  father  is  less  in  comparison  with  a  share  to  which  u  deduction  jjwrWthteb-as  is 
practised  among  brothers.  £rifcfehna. 


*  Vislmu,  17.  1— 2.  Vide 
i  Yajnavalkva,  i:  )  15. 


£0.  Vlhaspati 
propounds  two 
modes  of  partition 
among  co-hcirs  ; 
One  by  specific 
deductions;  tlic 
other  by  eijual 
simres ;  Urns  tliere 
would  be  no  dis¬ 
tinction  between 
that,  and  partition 
by  the  father. 


SO.  Moreover  two  inodes  of  partition after  the 
death  of  the  father  are  actually  declared 
ill  those  words :  «  Partition  of  two  sorts  is  ordained 
for  co-heirs :  one,  in  the  order  of  seniority ;  the  other, 
by  allotment  of  equal  shaves.”  By  saying  "in  the 
order  of  seniority,”  the  author  indicates  specitic  de¬ 
ductions.  Equal  participation  is  the  other  mode. 
Now,  since  two  sorts  of  mutual  partition  among  bro¬ 
thers  are  thus  expressly  declared,  there  would  be  no 
distinction  between  that  and  a  distribution  made  by 
a  father. 


81.  binrada  dc-  81.  So  Nftrada  says  :  “  The  father,  being  ad- 

elares  two  modes  vaheed  in  years,  may  himself  separate  his  sons;  either 
of  pari  it  ion  by  dismissing  the  eldest  with  the  best  share,  or  in  any 
tiie  father.  manner  as  his  inclination  may  prompt.”* 

S2.  The  unequal  distribution,  here  intended,  appears  evidently 
to  be  different  from  that,  which  consists  in  giving  the 

82.  And  here  best  share  to  the  first  born  ;  since  the  author,  having 

tbe  best  share  for  noticed  the  allotment  of  the  best  share  to  the  eldest, 
tbir-uislmd^from  aga-in  'snvs-“or  as  his  inclination  may  prompt;” 
mmqud  VrtitToil  thereby  distinctly  authorizing  any  unequal  distribu- 
at  will.  tion,  which  the  father,  for  reasons  before  mentioned, 

may  think  proper  to  make. 


83.  But  the  text  of  NSrada,  which  expresses,  that  “  A  father, 
who  is  afflicted  with  disease,  or  influenced  by  wrath, 
S3.  Another  pas-  or  whoso  mind  is  engrossed  by  a  beloved  object,  or 
sage  of  Nfirada,  wp0  a(qs  otherwise  than  the  law  permits,  has  no 
restraining  ^the  pOWOr  ;n  t]ie  distribution  of  the  estate ;”+  relates  to 
forbids*  an'unau-  the  case  where  the  father,  through  perturbation  of 
thorized  distribu-  mind  occasioned  by  disease  or  the  like,  or  through  ir- 
tion  made  without  citation  against  any  one  of  his  sons,  or  through  par- 
sufficient  cause.  tiality  for  the  child  of  a  favourite  wife,  makes  a  distri¬ 
bution  not  conformable  to  law.  Nevertheless,  unequal  partition  is 
lawful,  when  grounded  on  [either  of  the  four]]  reasons  above  men- 
tioned.1l 

SI  A  passage  8-1.  Thus  KAtySyana  says  :  “But  let  not  a  father 

of  KAtydyana  con-  distinguish  one  son  at  a  partition  made  in  his  lifetime, 
firms  "tins  iufer-  nor  on  any  account  exclude  one  from  participation 
ence.  without  sufficient  cause.” 


85.  Let  him  not  distinguish  on 

3.  Exposition  P°rt«?n*  n“'  ?xt;,lude  ‘ 
lie  text.  mg  him  ol  his  share, 


by  the  allotment  of  a 
ne  from  participation-  by 
without  sufficient  cause. 


greater 

e^This 


ANNOTATIONS. 

85.  Since  the  meaning  is  even  one  sou.]  The  particle  must  be  here  understood, 
being  inferred  from  reasoning.  Achyuta  and  frlktshna. 


a,  13  4. 


+  Narada,  13. 1G. 


t  Mabctjrarlt,  f  §  74. 


,  tinguishing  of  sous  by  allotting  to  them  the  prescribed 
deductions  [of  a  twentieth,  and  half  or  a  quarter  of  a 
•  twentieth, f]  extends  to  many  [viz.  eldest,  middlemost 
;+]  and  is  not  confined  to  one.  One  son  should  not  be 
distinguished  without  cause.  But,  for  a  sufficient  reason,  it  may  be 
done.  ‘  Since  the  meaning  is  "  even  one  son.”  The  distinguishing  of 
one,  [act  here  forbidden,]  has  no  reference  to  specific  deduction ;  but 
intends  a  distribution  made  according  to  the  father’s  mere  pleasure,  as 
before  Explained.' 


86.  When  par- 
t  it  ion  is  made  by 
desire  of  the  sons, 


bution  should  be 
made. 

So  Maim. 


86.  However,  when  sons  request  partition  in  the 
father’s  lifetime,  an  unequal  allotment  should  not  be 
granted  by  him.  Manu  declares  it.  “Among  un¬ 
divided  brethren  if  there  be  an  exertion  in  common, 
the  father  shall  on  no  account  make  an  unequal  distri¬ 
bution  in  such  case.”§ 


87  The  regu-  87.  But  the  regular  deduction  ought  in  this 
lar  specific  de-  instance  to  be  allowed  by  the  father.  For  it  is 
ductions  should,  not  of  tile  nature  of  an  unequal  distribution ;  and 
however,  be  si-,  the  allotment  of  greater  or  less  shares  is  alone  for- 
lowed-  bidden. 


.  Conclusion. 


by  a  father  [has  been 


ANNOTATIONS. 

86.  Mann  declares  it.]  The  passage  of  Manu  here  cited  is  understood  otherwise 
by  bis  commentator  Kulluba  Bhatta,  and  by  numerous  compilers.  griktsbna  supports 
the  interpretation,  which.  Jlmuta-valiaua  had  in  view  in  this  citation. 


*  (Jfrikfslma.  f  frtkrsbna. 

J  Mahe<;vara.  §  Manu,  9.  -215. 


CHAPTER,  Ill. 


Partition  by  Brother*. 


SECTION  I. 

Partition  improper  in  the  Mother's  life-time — Management  of  the 
affairs  during  the  continuance  of  the  family  partnership-rAny  one 
co-parcener  may  insist,  on  separation — Might  by  representation  ad¬ 
mitted  as  far  as  the,  third  degree. 


I.  Partition  among  brothers,  after  the  demise  of  the  father/ is 
]  Partition  a  llext;  explained.  That  partition  is  pronounced  to  be 
111011"  whole*  bro-  not  lawful,  among  brothers  of  the  whole  blood,  while 
tliers,  after  the  tire  mother  lives,  although  the  ownership  of  wealth  be 
death  of  the  fa-  vested  in  them  by  the  death  of  their  father.  For  the 
'''n  *fhn0t  *tfht  iext  a*tev  t'le  lllthcr  al’(l  tlie  nrother,”  &e.*)  pro- 
hve's6  As'binted  pounds  a  division  of  the  paternal  estate  among  bro- 
by  Mann.  tliers  of  the  whole  blood  subsequent  to  the  demise  of 

both  parents. 

2.  The  text,  2.  It  does  not  intend  a  distribution  of  the 

which  supposes  mother’s  goods,  after  her  demise.  For  partition  of  the 
raise  Pdocs°notrc-  patrimony  only  is  suggests  id  by  the  term  paternal ; 
ialtf’to  her  "parti-  and  there  is  no  authority  for  interpreting  it  parental, 
cular  property. 

3  The  partition  T  Besides,  it  would  be  a  repetition :  for  the  di- 

of  that  is  sepa-  vision  of  the  maternal  estate,  on  the  death  of  the 
lately  noticed  oy  mother;  is 'subsequently  noticed  by  Manu  in  a  se¬ 


parate  text.f 


4.  Thus  Yajnavalkya  sa-vs  “  Let  sons  divide  equally  the  effects 
i  A  passage  of  'aud  the  debts.  after  the  death  of  both  parents.  But 
Y.ijSavalkva 'con-  daughters  share  the  residue  of  their  mother’s  pro- 
firms  this  in-  perty,  after  payment  of  her  debts ;  and  the  [male]  issue 
fc-renes.  jn  default  of  daughters.”* 


ANNOTATIONS, 

1.  That  partition  is  not  lawful.]  The  partition  is  valid,  but  is  not  morally  right, 
frikrshna- 

Partition  is  not  lawful  while  the  mother  survives.  If  it  be  nevertheless  made,  a 
share  is  ordained  for  the  mother.  Ragh.  Daya-tatva. 

By  declaring  it  unlawful,  it  is  intimated,  that  partition  is  not  laudable,  while  the 
mother  is  living  ■  not  that  it  is  null.  KaQirama  on  the  Daya-tatva. 

*  Manu,  9,  101.  Tide  C.  I.  §  14. 
t  Nairn,  9. 182.  Vide  C.  4. 
t  Yajnavalkya,  2. 118.  Vide  supra.  0. 1.  5  48, 


THE  DA'VA-ISHA'OA.  THAI'.  HI.  SEC.  1.  22ii 

5.  Since  the  hitter  half  of  this  passage  shows,  that  sons  have  no 
right  of  participation  in  the' mother’s  goods,  if  daugh- 
5.  For,  unless,  tere  exist:  but,  if  none  exist,  then  sons  have  thecight  of 
it  be  so  interpret-  succession,  being  intended  by  the  term  “issue;”  the 
toit&W°#dbe  fat!ler’s  estate  0tt]y  can  “«“*» iu  the  former  half  of 
B°"  the  text,  by  the  word  a  parents:”  for  otherwise  there 

would  be  tautology. 

G.  The  author  6.  The  author,,  declaring  that  brothers  may 

has  desisaediy  as-  divide  after  the  death  of  the  father  and  'mother,  pro- 
ofCf»ther  and  mo-  P0UI1£1S  a  time  subsequent  to  the  demise  of  both  as  a, 
ther  as  requisite  ht  period  of  partition  ;  and  the  association  fof  their 
a  lawful  parti-  deaths]  appears  therefore  to  he  designedljr  express¬ 


ed. 


7:  fankbaand  X1  /■  Accordingly  Caukha  and  Likhita  say,  “Since 
Inkhita  drny  the  the  family  isssopported  on  the  inheritance,  sons  are 
independence  of  not  independent. :  but,  as  it  were  under,  the  authority 
sonj,  while  their  of  a  father,  so  long  as  the  mother  lives.”  /They  are 
mother  lives.  lvot  independent  of  their  mother  :  they  are  not  com¬ 

petent  to  make  a  partition. 

8.  Vyasa clearly  8.  .Yyifea.very  explicitly  declares  it.  “  For  bre- 

forbids  separation  thren  a,  common  abode  is  ordained,  so  long  ns  both 
of  co-heirs  during  parents  live  :  but,  after  their  decease,  religious  merits 
"'Vts  °f  b0lil  °^seParate^  brethren  increase.” 

9.  Since  the  author  forbids  •  the  separation  of  brethren  dry  com- 
9  Thus  parti-  nla,1(bng  them  to  live  together,  and  prohibits  partition, 
film  is  unlawful  with  one  wlioso  father  and  mother  are  living,  the  asso- 
wliiie  roller  of  ciation  of  their  survival  is  hot.  positively  intended  in 
them  lives  ;  but  is  the  phrase  “so  long  as  both  parents  live.”  Therefore, 
lawfut,  when  both  if  one  parent  be  living,  partition  is. not  lawful  ;  1  1  ’’ 
are  dead.  ig  g0;  when  both  a  ’  ’ 


■e  dead. 

10.  ThusVrliaspati  says:  “  On  the  demise  of  both  parents,  pa 
0.  Vrhaspati  tition  among  brothers  is  allowed:  and,  even  whi 


lile 

is  right  if  the  mother  be  past 


G.  The  author,  declaring 
of  Tajiiavalkta  here  iqterpolau 
refers  to  the  particle  “  and”  as 
cited  is  the  author  intended. 

9.  The  association  of  the 
suggested  by  the  .dual  member 
dwelling  together  would  not.  In 
i  ion  might  therefore  lake  phot 
on  her  death  while  the  father  v 
he  positively  intende’d.  frills 


ANNOTATIONS. 

I  In  several  copies  of  Jimuta-vahai 


rvival  is  not  positively  intended. j  If  tlm  nssocia 
c  phrase,  “so  long  as  both  live,”  were  posi 
uisitc  in  consequence  of  the  survival  of  one:  } 
le  the  moiher  was -living,  and  might  be  even  ela 
ei- living  The  author  therefore  declares  it  h 


.11.  Since  partition  while  tins  mother  is  living  i-unuot  be  relative 

11.  ilia  tcxl  re-  to  the  mother's  particular  projierty,  and  since  the 
laics  to  Mriitiun  authorized  partition  after  the  demise  of  both  parents, 
,,f  llic  faiwir’s  es-  which  is  indicated  ).v  the  particle  in  the  phrase  “even 
while,  they  are  )>otli  living.’’  is  thus  pronounced  to  be 
proper  ;  partition  among  brothers  all  er  the,  death  ol'  parents  is  evidently 
relative  to  the  father's  wealth. 

12.  Accordingly  .Vyasa  propounds  partition,  in  the  mother’s  life- 
1,,  Vlsi-eul  time.  made  with  reference  eh  icily  to  her:  “  If  there 

’'direct  he  many  sons  of  one  man,  by  different  mothers,  but 
ii.uliiiuii  in  Hie  equal  in  number,  and  alike  by  class,  a  distribution 
moiher's  life  tinie  among  the  mothers  is  approved.”  So  Vrhaspatj  says  : 
^i,"”Vph  “  ^  there  be  many  sprang  from  one,  alike  in  number, 
tobcr'iii  and  in  class,  hut  born  of  rival  mothers,  partition  must 

circumstances.'  be  made  by  them,  aewtding  to  law,  by  the  allotment 
of  shares  to  the  mothers.” 

13.  Since  there  is  no  difference  in  the  sons’ share,  for  they  arc. 
’>  llcnoe  ii 's  equally  numerous  and  of  the  same  tribe,  partition  is 

inferred  t  ha),  soils  to  be  made  hy  au  allotment  to  the  mother,  not  to  the 
sons.  Therefore,  as  in  the  case  of  other  wealth  of  the 
mother’s,  so  in  this  instance  [of  the  lather's  wealth, 
which  is  become  their  property,*]  sons  have  not  inde¬ 
pendent  power  to  make  a 
while  the  mother  lives: 
partition  is  lawful. 

14.  Separation 


'“In  i 


i  there 


must  be  understood  al 


said  by  Gautama  and  others 
iicrease  of  religious  merit ;”+) 
the  demise  of  the  mother. 


demise- 

l.o.  If  then  they  desire  to 
being  capable 


15.  "While  lie 
brethren  choose  to 

by  Maim  and  Gau- 


nuseparated,  the  eldest  brother, 
care  and  management  of  the 
take,  the  whole :  and  the  rest  should  live 
under  him,  as  under  a  father.  Thus  Manu  says,  *•  The 
eldest  brother  may  take  the  patrimony  entire ;  and  the 
rest  may  live,  under  him  as  under  their  father.”}:  So 
Gautama:  ••  Or  the  whole  may  go  to  the  first-born: 


nd  h 


suppol 


a'  fa  t  he] 


u  the 


ANN  OTA  IT  ON'' 


irons  :om  oi  me  .ouae  i  rim  J  f  they  were  of  bu- 
rooni :  viz.  four,  hirer,  two,  and  one,  iu  the  order 
aUv  numerous,  iueijunUty  iu  their  rights,  as  sons, 

staff  ]  To  gnaw  tire  staff  was  difficult  for  theaat ; 
ling  of  the  loaf,  which  was  attached  to  it,  was  easy. 
"  runstauces  of  them,  if  one  of  associated  tilings 


id  Crikishr 


XArada  declare 


cassary,  And  a 
younger  brother. 


We,  may  have  the 
charge  of  (lie  es¬ 
tate  and  family. 


course  may,  beii 


particle  “or”  it  appears,  that  they  may  eit^pf 'JiecWilfi' 
separate  or  continue  to  dwell  together  sign  coheir 
dwelling  together  must  be  by  consent  of  iHL  'lUpis.  - 
NSrada  says,  “  Let  the^  eldest  brother,  by  consliv^ .sup¬ 
port  the  rest  like  a  lather ;  or  let  a  younger  broufet**~ 
who  is  capable,  do  so.  Tlie  eontinuauce  of  the  family 
depends  on  ability.”*  Even  the  youngest,  being  capa¬ 
ble,  may  govern  all  the  brethren.  The  middlemost  of 
ng  here  inferred  by  the  analogy  of  the  loaf  and  staff. 


10.  Anyone  oo-  16.  But  partition  takes  place  by  the  will  of  any 
heir  may  require  one  [of  the  eo-heirsj.  as  before  intima  ted, 
partition. 


17.  As  appears 

£” 

n'rs^and3  abs™n’ 
tees, who  of  course 


17..  Accojclingly  [since  partition  by  the  choice  of 
one  Co-heir  is  lawful  ;  j-J  Katyayana,  treating  of  parti¬ 
tion,  says:  “Let  them  deposit,  free  from  disbursement, 
in  the  hands  of  kinsmen  and  friends,’  the  wealth  of 
such  as  have  not  attained  majority  :  ns  well  as  of  those 
who  are  absent.”  So  a  text  expresses,  "  The  property 
of  minors  should  be  so  preserved  until  they  attain 
their  foliage."; 


18.  The  rule  of  distribution  among  sons  extends  equally  to  them 
and  to  grandsons  and  great-grandsons  in.  the  male 
‘  18  il  fPart',il’,n  line(i).  There  is.not  here  an  order  of  succession  follovv- 
snnsand  ^reat  ‘nS  B*®  order  of  proximity  according  to  birth.  For 
grandsons  m'fc  those  three  persons,  the  soil,  grandson  and  great-grand- 
niale  line.  .  son,  do  not  differ,  in  regard  to  the  presenting  of  two 

oblations  at  solemn  obsequies,  one  which  it  was  in- 


.  ANNOTATIONS. 


16.  As  before  intimated.]  For  it  was  declared,  in  treating  of  partition,  that  any 
one  person  is  complete  owner  of  his  own  wealth.  Chudamani,  (jiiikfshiia,  Sc. 

17.  SuCb'as  hare  not  attained  majority.]  Whose  age  does  hot  exceed  fiftecu 
years,  friklshna. 

As  well  as  those  who  are  absent.]  It  is  here  evident,  that  partition  fakes  place 
without  their  consent,  ^''tfslina,  CliuJamaiii,  &c. 

18.  In  regard  to  the  presenting  of  two.  oblations,  fan]  Where  two  persons  arc 
connected  by  a  common  oblation,  the  one  partakes  of  the”  oblation  presented  at  the 
other's  obsequies.  (Vide  infra.  C.  11.  Sect  1.  §  38.)  Mahcqvara. 


*  Narada;  13.  5.  fAehyula. 

i  In  the  Vlramitrodaya,  where  the  whole  passage  of  .Timuta-vabana  is  qnoled,  lliis 
text  is  ascribed  to  Vishnu.  It  is  not,  however,  foumTiu  Vislrin’s  institutes. 


(i)  Accordingly  where  the  proprietor  of  a  ta'aluk  in  Ikmivcs  died,  leaving  Ihrcr.  foil 
and  the  first  son  died  leaving  a  son,  the  plaintiff,  and  afterwards  the  scS'mkI  s  ni  die 
without  leaving  maje  issue  and  the  plaintiff  sued  the  defendant,  the  iliird  son,  for  a  pai 
tilion  and  his  share;  and  there  were  surviving  besides  the  parties,  two  widows  of  lb 
strand  son,  it  was  held  that  the  plaintiff  and  defendant  each  look  a  moiety  by  inheri 
ranee  and  that  the  widows  should  receive  maintenance.  Dnljeet  Sing  v.'Hhhuxnot! 
Hint/,  1  S.  D.  A.  Ucp.  *9,  1  Mori.  Dig.-  M. 


n  1. 1>-.,  lit.  and  the  oilier 
manes.  lienee  It  m.  that 
inn  mltaUiof.  and  a  great 
m'isli  a  newborn  son.  as 
ccting)  ••  lie  will  present 
honnv.  meat,  and  liertis, 
id  milk,  m  the  season  of  . 
sin  Maglia.  So  Cankha, 
her.  a  grandfather.  and  a 
a  now  born  son.  as  birds 
'Contentment  with  honev, 
■oios.  and  with  milk,  and 
and  under  the  asterism 
mliatlicr.  it  appeal's,  that 
-i  great-grandson.  1  hus, 

;  ancestors  up  to  the  great - 
;  manes,  the  deseendant 
pial  ritfht  of  lnhentamv 


F.  DA'YA-BHA'UA. 


22.  The  text,  which  expresses  “Among  the.  issue  of  different 
fathers,  the  allotment  of  shares  is  according  to  the 
22.  4  p*»age*  fathers.”*  does  not  relate  to  this  case  [of  partition  be- 
conowoing  tween  uncle  and  nephewf.]  For  the  whole  estate 
accn^tt«0  to' the  belonged -to  the  uncle’s  father,  and  therefore  the  whole 
fatlier^doe*  not  would  belong  to  him,  and  no  part  of  it,  to  his  ne- 
relate  to  partition  phews.  Or,  if  partition  is  to  be  made  as  between 
between HDcle and  father  and- son,  under  the  direction  for  the-  allotment 
nephew.  ^  0f  shares  according  to  the  fathers,  the  uncle  would 
have  two  shares  because  a  father  has  a  right  to  a 'double  portion  :  and 
’.e  share.  But  this  is -contrary  to  the  ap- 


the  nephews  would  have  a  single,  slit 
proved  usage  of  the  wise. 


23.  But  intends 
partition  between 
cousins  whose  .fa¬ 
thers  died  before 
their  grandfather. 


■  23.  The  purport  of  the  text,  -however,  is  this. 
If  there-  be  <  a  numerous  issue  of  one  brother  and 
few  sons  of  another,  then  the  allotment  of  -  shares  is 
according  to  the  fathers. 


SECTION  II. 


Partition  with  or  without  specific  deductions — Provision  for  ilia 
Mother ;  and  for  the  Sister. 


24.  Two  modes  24.  In  the  next  place,  [after  deiining  the  periods, 

brodieis^are'  alf  w*len  partition  among  brothers  may  take  place.!]  two 

tl . ^  i  0 . ?:j|.  modes  of  partition  among  brethren  alike  by  class  are 

the  Other  without,’  ,  propounded ;  namely,  either  with  specific  deductions 
specific  deduc-  of  a  twentieth  and  so  forth,  or  else  an  equal  di- 


ANNOTATIONS. 

22.  The  text  docs  not  relate  to  this  ease,  Does  it  signify,  that  the  same  share, 
which  would  have  been  the  father’s,  is  the  son’s?  or  does  if-  direct.,  that  pnvl.ii ion  he 
unite  as  between  lather  and  son?  The  author  successively  refutes  both  these  interpre¬ 
tations.  SriLishna. 

A  variation  in  the  reading  of  the  text  is  not  iced  by  Viqveevnra  hhayn  in  his  com¬ 
mentary  on  the  Mitakshari,  which  obviates  all  ambiguity:  vise,  “whose  lathers  am 
df-ceased”  (Pramiia-pil.rkiinaui)  instead  of  "whose  lathers  arc  dillerenl”  Aneka- 
pii/kitnam.) 

24;  Either  with  specific  deductions.]  Partition  with  regulated  deductions  has 
been  already  stated  {Mann,  0.  H 2.)  Vide  C.  2.  §  3/.  The  author  proceeds  to  adduce 
authority  for  an  equal  division.  (§  25.) 


Yujfmvatkya,  2. 121. 


-f  Maliei, vara. 


X  9rfkrshna. 


25.  Equa 


U5anas. 


Harita  ordains  an  equal  distribution  without  deductions,  in 
the.  following  passage,  after  speaking  of  a  father  :  “  If 
he  be  dead,  the  partition  of  inheritance  should  be 
made  equally."  So  Uipums  says,  “This  rule  of  parti¬ 
tion  is  declared  for  brethren  of  various  tribes,  being 
born  oi  women  of  classes  below  the  father’s;  but  the 
distribution  anions  brothers  born  of  women  of  the 
Baitiunasi.  same  tribe  is  ordained  to  be  made  equally.”  Thus 
Paithlna.si  says.  “  When  the  paternal  inheritance  is  to 
And  Yiijnaia.-  divided,  the  shares  shall  be  equal.”  Yijnavalkya 
tI!1,  al«o  declares.  “  Let  the  sons  divide  equally  (he  effects 

and  the  debts,  after  the  death  oi  both  parents.  *  Thus,  there  are  two 
modes  of  distribution ;  namely  with  or  without  specific  deductions. 

26.  It  must  not  be  argued,  that  the  practice  of 
26.  But  equal  equal  partition  is  indispensable,  as  the  only  mode 
(listnbuf.,,.11 is  unt  authorized  by  law.  For  the  brethren  may  consent 
in  i?ptn>abic.  to  the  deductions  by  reason  of  great  veneration  [for 
Auoplion  exist'  the  eldest.]  An  option  exists  like  that  of  making  or 
omitting  partition. 

27.  Accordingly,  since  persons  of  the  present  day  [who  are 
27  Tlio  i  hirii  younger  brother]-]  entertain  not  great  veneration  [for 
vision  with  «peci-  their  elders,]  equal  distribution  is  alone  seen  in  the 
fie  deduct  ions  bo  world  ;  as  also  because  eider  brothers  deserving  of  de¬ 
now  rare.  ducted  allotments  are  now  rare(ir). 


28.  If  oi 

inar  relinquish  his 
share,  takiugsome 
trifle  to  obviate 

the  part  of  his  re¬ 
presentatives. 


of  the  co-heirs,  through  confidence  in  his  own  ability, 
decline  his  share  of  the  wealth  inherited  from  the 
father,  grandfather  or  other  ancestor,  something  should 
be  given  to  him,  be  it  only  a  prastha(6)  of  rice,  on 
his  separation,  for  the  purpose  of  obviating  any  future 
cavil  on  the  part  of  his  son  or  other  heir.  Thus  Alarm 
savs,  “  If  any  one  of  the  brethren  has  a  competence 
from  his  own  occupation  and  desires  "not  the  property. 


ANNOTATIONS. 

25.  Two  modes  of  partition  5  24.  Two  modes  of  distribution  §  25.]  Constitu¬ 
ting sr [optional  ah  amative.  Cimlainani.  A  regulated  not  an  optional  alternative. 

27.  Like  that,  of  making  or  omitting  partition.]  Entrusting  the  estate  lo  the 
management  of  the  eldest,  broi  her,  the  rest,  live  under  him  as  under  a  father:  this  is 
omission  of  partition.  Separation  is  the  making  of  partition.  Mahegvara. 

28.  Any  future  cavil  on  the  part,  of  his  son.]  Or  recourse  to  litigation  on  the 
plea,  that  his  father' did  not  relinquish  his  share.  Mabefvara. 


Yamavalkya,  2.  1.18.  Vide  supra,  §  4. 

See  1  Sir.  H.  L.  133,  193.  2  Coleb.  Dig.  551 :  2  JIactt.  Brine.  H.  L.  17  : 


THE 


231 


As  Manu  »nd  l,e  may  debarred  from  his  share,  giving  him  some 
Yajnavalkya  haye  trifle  in  lieu  of  a  maintenance.’  *  So  YSjnavalkya; 
provided.  .  The  separation  of  one  who  is  able  to  support  himself, 

and  is  not  desirous  of  participation,  may  be  completed 

by  giving  him  some  trifle.”f  • 

29.  The  mother  29.  When  partition  is  made  by  brothers  of  the 

shares  equally  whole  blood,  after  the  demise  of  the  father,  an  equal 
ter  the*  ^father’s  s^lare  niust  be  given*  to  the  mother.  For  the  text 
demise.  expresses,  “  The  mother  should  be  mad§  an  equal 

A  text  cited.  share.”] 


30.  Since  the  term  mother  intends  the  natural  parent,  it  cannot 

10.  And  ex-  also  mean  a  step-mother(r.<).  For  a  word  employed  once 
:uded.  cannot  bear  the  literal  and  metaphorical'  senses  at  the 

same  time. 

31.  The  equal  participation  of  the  mother  with  the  brethrer 


31.  If  no  sepa¬ 
rate  property  had 
been  given  to  the 


lion  by  the  I 


takes  effect,  if  no  separate  property  had  been  givei 
the  woman.  But,  if  any  have  been  given,  .she  has  half 
[a  share. §]  And,  if  the  father  makes  an  equal  parti¬ 
tion  among  his  sons,  all  the  wives  [who  have  no 
issue!!]  must  have  equal  shares  with  his  sons.  So  Yaj- 
navallcya  declares  :  '-If  lie  make  the  allotments  equal, 
tale.  Yajiuital-  his  wives,  to  whom  no  separate  property  has.  been 
kya  is  authority  given  by  their  husband,  or  their  father-in-law,  must 
for  this.  be  rendered  partakers  of  like  portions.  ”1T  "To  a  woman, 

whose  husband  marries  a  second  wife,  let  him  give  an  equal  sum,  as  a 
compensation  for  the  supersession,  provided  no  separate  property  have 
been  bestowed  on  her:  but,  if  any  have  been  assigned,  let  him  allot  half.’'** 

ANNOTATIONS.  - 

A  different,  interpretation  of  the  passages  here  cited,  which  is  maintained  by  the 
author  of  the  Prakftqa,  and  which  disagvces'witli  the  Mitikshara  and  other  authorities, 
is  confuted  by  (prikishna  and  Acliyuta. 

31.  But  if  aiiy  have  been  given,  she  has  half.]  Although  this  properly  relate  to 
the  case  of  a  superseded  wife,  yet  it  may  be  so  assumed  in  the  present  case  also ;  con 
formable  with  the  maxim,  I  hat  the  sense  of  the  law,  ns  ascertained  in  one  instance,  is 
applicable  in  others  also,  provided  there  be  no  impediment.  Clnidtimani. 

If  the  reasoning  be  equally  applicable,  an  interpretation  of  law,  ascertained  in  one 
case,  is  admitted  in  another.  Therefore,  a  son  must  give,  both  to  his  mother  and  step, 
mothers,  allotments  equal  to  half  his  own  share,  if  separate  properly  have  been  bestowed 
on  them,  because  that  is  ascertained  to  be  the  law  in  the  case  of  partition  made  by  the 
fit!  her.  Maheqvara. 

separate  property  have  been  bestowed  on  her.]  '  This 


the  text,  as  it  is  cited  by  the  author  of  the  Tatv_.  __ 
the  reading  is  “them”  (yasim)  for  “her”  (ynsyai).  It  i: 
the  context  requires  the  singular  number.  Mahcqvara. 


error  of  the  I: 


>r  Jfmf 


*  Manu,  9.  207. 

J  Vfhaspali.  It  is  the  sequel  of  th 
§  Maheqvara.  .  ||  ^fkhur 
1  Mori.  Dig.  323.  Acc 


1!  Yaii 


Yttjiiavall 

:  aud  other 


the.  fiil.lif-.r  |  memiiitg  step-mothers*  |  who  have  no 
il«  issue,  not  t-lmso  who  nri.;  mothers  of  sons,  [must 
riMnli.r.-il |  I-.  |  mil  shavers  [with  the  son.*]  gojjjte 
•hi  ins  “  Kven  chi  Id  loss  wives  of  the  father  are  pro- 
uneed  equal  slinvi'isj  ami  some  nil  the  paternal  grand- 
itlicrs:  they  are  declared  equal  to  mothers.”  Vishpu 
;  wise  says,  ”  Mot, tiers  receive  allotments  according  to 


34.  Liumanicd  ■nuiehters.  likewise,  following  the 
allotments  of  sons,  take  a  quarter  thereof.  Thus  Vi- 
haspati  says,  “  Mothers  are  equal  sharers  with  them  ; 
and  daughters  are  entitled  to  a  fourth  part.” 

i  has  three  parts  and  a  daughter  one.  So  Kity&yana 
declares;  “  For  the  unmarried  daughter  a  quarter  is  al¬ 
lowed  :  and  three  parts  belong  to  the  son.  But  the 
right  of  the  owner  [to  exercise  discretion]  is  admitted 


AANOI  \IIO\> 


ior  supposes  this  to  relate  to 
others  of  sons  or  childless. 
Bur  that  is  erroneous :  for 
s  not  signify  step-motiier 

I  hers  property  with  his  sons, 
*.oth  no  separate  properly  lias 
)e  miy  childless  step-mot  hers, 
;  estate,  hut  food  and  raiment 
iht*r.  and  the  analogy  of  the 

t ho  faiher’s  natural  mother: 
the  use  of  the  plural  number, 
■andfather  shall  have  shares. 


The  fir 


cfuled  .by  Midieijvara,  who  main- 
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36.  If  the  funds  be  small,  sons  must  give  a  foiuili  part  to  daunb- 
36.  But,  if  the  ters<  deducting  it  out  of  their  own  respective  shaves, 
funds  be  mull, *  Thus  Manu  says,  "To  the  maiden  sisters  let  their 
the  sons-,  must  brothers  give  portions  out  of  their  own  allotments 
much  ftom  their  wePe®t*V?iy  :  let -each  give  a  fourth  part,  of .  his  own 
respective  allot-  distinct  sliafe  :  and  they,  who  refuse  to  give  it,  shall 
uieuts.  be  degraded.”* 


37.  Let  each  give.]  From  the  mention  of  giving,  aij/Vih/?  dentin- 
.  ciation  of  the  penalty  of  degradation,  if  i<  :\Ki'ptuse,  it 
37.  Daughters  appears,  that  portions  are  not  taken  by 'lighters  as 
dti  not  take  por-  bavin„  a  title  to  the  succession.  For  one  brother 
inheritance”  °  does  not  give  a  portion  out  of  his  own  allotment  to 
another  brother  who  has  right  of  inheritance. 


ns.  But.  because  38.'*  Thus  Yajhavalkya,  saying  "  Uninitiated 

the  brethren  are  brothers  should  be  initiated  by  those  for  whom  the 
bound  to  defray  ceremonies  have  been  already  performed  ;  but  sisters 
the  charges  of  a  gbould  be  disposed  0f 

in  marriage,  giving  them  as  an 
arnica'  btvtliels  allotment,  a  fourth  part  of  a  brother’s  own  share  ;”f 
initiation  >  as  de-  declares  the  obligation  of  disposing  of  them  in  mar-, 
chircd  by  'i’.ijiia-  liage,  not  their  right  of  succession. 


, 39.  If  the  wealth  39.  Thus,  [since  the  daughter  takes  not  iu  right 
be  great,  a  wflL  of  inheritance ;;]  if  the  wealth  be  great.,  funds  snffi- 
inmilals  and  not  ®ieiit  f°r  'the  nuptials  should  be .  allotted.  It  is 
a  quarter  part,  is  not  an  indispensable  rule,  that  a  fourth  part  shall  be 


•  -  .  '  ANNOTATIONS. 

36.  If  the  funds  be  small.]  If  the  properly  be  not  sufficient  to  defray  I 
tials  of  a  daughter  with  a  fourth  part  of  the  umc.mf  receivable  by  a  son,  the  fu 
said  to  be  small.  In  such  a  ease' a  partition  is  made  exclusively  among  the  hr 
and  afterwards  the  daughter’s  nuptials  are  defrayed  with  contributions  from  tl 
pective  allotments,  friktshna.  _ 

Out  of  their  own  allotments-  respectively.]  Tiiis  is  according  lo  ihc  usual 
of  the  text.  Vachespati  Miijra  rearis'ahd  interprefs  svebliyali  svebhyali  '  take 
their  own  brothers,’  instead  of  svebhyoH  ’nnjebhvaK  ‘out  of  their  own  allotments 
author  of  a  commentary  on  I  be  Daja-bhaga,  to  which  Raghnuandana’s  name  is 
censures  that  variation  of  the  reading. 

37.  Not  as  having  a  title  to  the  succession.]  The  doctrine  of  Ihc  Jfiia 
that  the  daughter  has  a  right  of  -inheritance  like  the  sen,  is  thus  refuted.  Ha 
Mya-bhaga. ' 


38.  By  those  for  whom  the  ceremonies  have  net 
and  refutes  tbc  author  of  the  Tatva.  as  maintaining,  ( 
t tic  charges  of  a  sister’s  marriage  are  to  he  defrayed  b 
been  initiated.  But  no  passage  of  such  an  import  hat 

39.  It  is  not  indispensable  that  a  fourth  be  assis 
cited  by  [Vachespati]  Miera  end  the  rest,  provides, 
initiatory  "ceremonies  [of  oihcr  sons]  mid  nuptials  ol 
wealth.’'  The  Ratnakara  and’ the  rest  concur  in  this. 


Manu,  9.  IIS  •  1  . 


4-0.  This  allotment  ol  a  (i.nni.  pari-  it  the  funds  he  small*]  must 
he  understood  us  applicable  only,  where  the  number 
■to.  The  allot-  of  sons,  mid  daughters  is  equal.  For,  if  the  number  be 
uiciil.  of  a  qu.iilu  uuc-rj i in  1 .  either  the  dunjditer  would  have  a  greater 
lemibn  'of  foil's  portifu,  or  the  son  would  he  entirely  deprived  of  pro- 
ami  da'uehlcrs.  ■'  pert.y.  Hut  that  cannot  he  proper,  since  the  son  is 
principal  [m  relation  to  the  inheritance.] 

41.  It  is  stated  as  an  objection:  that,  as  the  defraying  of  the 
.  /  nuptials  ot  a  sister  is  an  indispensable  obligation  under 

.  .  .-..‘"...Ilii  the  text  oi  Norada,  which  expresses,  •'  If  no  wealth  of 

the  lather  exist,  the  ceremonies  must  without  fail  be 
defrayed  by  brothers  already  initiated ;  contributing 
funds  out  of  their  own  portions .the  impoverish¬ 
ment  of  the  brothers  is  no  exceptionable  consequence. 


Kan 


4A  That  is  wrong,  h  or  the  text  is  intended  to  provide  for 
initiatory  ceremonies  of  brother  ;  and  the  reading  of 
f,:z.  Rdui.w.on  it,  which  expresses,  that  “  the  ceremonies  of  brethren 
of  that  aignmout.  imist  be  defrayed  by  those  who  are  already  initiated," 
is  unautncntic and  the  initiation  of  a  brother  was 
the  subject  treated  ol.  It  had  been  already  said,  “  For  those,  whose 
forms  oi  initiation  have  not  been  regularly  performed  by  the  father, 
these  ceremonies  must  be  completed  by  the  brethren  out  of  the  patri- 
.  mony.  Cj  Here  the  pronouns  “those’  and  “whose’  arc  in  the  masculine 
gemier.  But  this  text  immediately  precedes  the  one  before  cited  (“  li¬ 
no  wealth  of  the  father  exist.  &e/')‘  That  passage  therefore  relates  to 
the  'initiation  of  brothers. 


ANNOTATIONS. 


onies  oi'  brethren’’  is  unauthent  ic.  j  Some 
ig  brothers  and  sisters  (the 
era  P  aiid  they  infer  that  the  ceremonies 
opinion.  Chudimani. 

-m  ners  :  Js  not  then  the  defraying  of  a 
i  in  that  supposition.  The  marriage  of 
then?  On  liie  demise  of  the  father,  die 
tilers  devolves  on  the  brethren.  But,  in 
rity  devolves  on  the  grandfather  by  I  lie 
tegraudfalher  lie  dead.  Thus,  in  a  ease 
the  brethren,  though  not  competent  to 
c  liable  to  impoverishment-  Kagh.  on 


9  Mahcprara.  t  Narad*,  13,  34. 

e  reading  here  censured  occurs  in  the  Itatnakara,  Chiutnmarb,  &c.  viz.,  blir.t- 
hrva-sanskttaih  in  place  oP  bhrattbhiK  purya-sauskiiaili,  The  latter  is  the 
i  the  Viramitrodnya,  I>;iya-tatva,  &e. 
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13.  Conclusion. 


43.  Thus  partition  of  the  wealth  of  the  hi  then,  grand¬ 
father  or  other  ancestor  [has  been  fully  explained.*] 


CHAPTER  IV,. 


Succession  to  Woman's  J’ropcrlt/. 


SECTION  I. 

Separate  Properly  of  a  Fb»m»  defined  and  explained. 


1.  In  the  next  place;  lor  the  purpose  of  teaching  the  distribution 
1.  The  peculiar  of  a  woman's  separate  goods,  such  property  is  first 

property  of  awo-  described.  On  this  subject  Vishnu  says,  “What  has 
.  man  ia  of  various  been  given  to  a  woman  by  her  father,  her  mother,  her 
rated 'b^vlshntr"  son’  or  her  brother,  what  has  been  received  by  her  be- 
111  y  ls  fore  the  nuptial  five,  what  has  been  presented  to  her¬ 
on  her  husband’s  espousal  of  another  wife,  what  has  been  given  to  her 
by  kindred,  as  well  as  her  perquisite,  and  a  gift  subsequent,  arc  a 
woman’s  separate  property.”]- 

2.  KutySj’-ana  defines  a  gift  subsequent.  "What  has.  been  re- 
2-  One  sort,  ceived  by  a  woman  from  the  family  of  her  husband  at 

termed  gift  subsc-  a  time  posterior  to.  her  marriage,  is  called  a  gift  subse¬ 
quent,  is  defined  quefit ;  and  so  is  that  which  is  similarly  received  from 
by  KStyaf&ua.  the  family  of  her  kindred.  Whatever  is  received  by 
ft  woman  after  her  nuptials,  either  from  her  husband  or  from  her  parents, 
through  the  affection  of  the  giver,  Bhigu  pronounces  to  bo  a  gift 
subsequent.”  . 


Xu  fact,  after  the  demise  of  the  father  i 
'ray  bis  sister’s  nuptials,  as  haring  the  a 
e,  as  the  brother  may  be  impoverished  I 
rous  brothers,  so  it  is  no  exceptionable 
■  als.  This  shout 


ANNOTATIONS, 

the  father  and  grandfatlie 


ig  his  sister’s  nuptial 
The  ceremonies  of  brothers  include 
[Vachespati]  Miqra  here  explains  them  as 
ticial  thread.  Rash,  on  IViya-blwga- 

1.  At  a  time  posterior  to  her  mama; 
hv  her  father,  her  mother,  her  brother,  or  hi 
other  time.  Acbyuta  and  frikfshiia. 


*  Chuda 
f  Vishn1 


and  mother  are  denoted, 
any  tiling  received  uubee- 
*10  f maternal  or  paternal 
io  are  related  through  the 
juts  tnemselves  ;  or  80  re- 
namelv.  her  father-in-law 
ie  term  ■  kindred,'  in  the 
tu.ners  •.  for  the  father  and 
is  :  either  the  husband,  or 
at  the  time  of  the  nup- 
marriatres  denominated 
orth. 


1  ai  ite  property  of  a 
before  the  nuptial  tire, 
1  I  1 1  ee  sion,  what  has 
through  affection,  ami 
r  iroin  her  brother,  her 
li  n  ted  the  sixfold 
-Narada  says:  “What 
t  to  1  in  the  bridal 
been  given  by  her 
xfold  property  of  a 


ant  hi 


thus  appears,  that  a  present 
*  text  1.},  is  not  [icehm- 
not  be  here  comprehended 
n  the  sense  in  which  llicv 

ning  is  this  :  tha  technical 
the  brother  is  not  heir  io 

■ins  called  Brahma,  L*.  and 
i,  Ac.  or,  on  failure  of  them, 
useless,  if  its  signification 
nreliending  it,  a  limitation 

_ of  the  husband  and 

ing  the  brother’s  right  of 
raxirri  "prevention  is  oeuer  than  remedy (liierallv 
h  il  r.ll  i’-J  the  use  of  a  term  which  obviates  that  dini¬ 
n' through  affect  ion.]  This  passage  is  read  differently 
cn  in  token  of  love,”  dattan  cha  prtti  karmani,  in 


.1  Narada,  13,  8. 


5.  KAtyayana  explains  this  :  “  What  is  given  to  women  at  the 

5.  Kity&yana  tlme  of  their  marriage,  near  the  nuptial  fire,  is  cele- 

detines  gift  be*  brated  by  the  wise  as  the  women’s  peculiar  property 
fore  the  nuptial  bestowed  before  the  nuptial  fire.  That  again,  which 
fire;  a  woman  receives  while  she  is  conducted  from  the 

And  gift  pre-  parental  [abode,  to  her  husband’s  dwelling,]  is  instanc- 
bridhfnrocession*  ed  as  the  .'seParate  property  of  a  woman,  under  the 
p  ‘  name  of  gift  presented  in  the  bridal  procession.”  . 

6.  Since  the  term  "  parental”  is  derived  from  a  conv'd'jK  expres¬ 

sion,  of  which  one  member  only  is  retained,  tie  presents, 

6.  Exposition  which  she  receives  from  the  family  of  either  bSr  father  or 

of  the  text.  her  mother-,  while  she  is  conducted  to  the  house  of  her 

husband,  are  gifts  presented  in  the  bridal  procession. 

7.  “  Her  husband’s  donation”  (daya)  is  wealth  given  {datta)  to  her 

by  her  husbttnd  ;  [not,  as  the  word  might  be  supposed 

7.  The  word  to  signify,  the  heritage  of  her  husband.*]  For  if  tin  u 
s  ,Jc  above" cited'  anL*  ot'lers  [vizv  Kityayana  and  Vishnuf  J  notice  that 
sbmilies notheri-  which  is  given  (datta)  to  her  by  him,  without  mention- 
tage,  but  gift.  ing  his  donation  (daya,)  and  Niirada  specifies  donation 

(daya,)  without  any  separate  notice  of  given  (datta.) 

8.  In  other  instances  also,  «  husband’s  donation” 

S.  Other  in-  is  used  for  wealth,given  by  the  husband.  Thus  Kat- 
slanoes  occur  of  yiyana  says,  “  Let  the  woman  place  her  husband’s 
ic'-m  •"aj'iiui  paa*  donation  as  she  pleases,  when  he  is  deceased:  but, 
S3be  of  Katyaya-  while  lie  lives,  she  should  carefully  preserve  it,  or  else 
nal  [if  unable  to  do  soj]  commit  it  to  the  family.”^ 


ANNOTATIONS. 

6.  One  member  onl  y  is  retained.)  The  term  pail.rka  may  signify  paternal,  as  derived 
from  piti,  father ;  or  parental,  as  deduced  from  fhe  complex  expression  malt  pit  r,  father 
and  mother,  retaining  the  Single  term  pitr,  according  to  a  grammatical  rule  for  reject¬ 
ing  the  feminine  word  in  such  instances.  Piinini.  1.  2.  70. 

and  Cliintamani :  but  the  Smfli-Chandrika  and  Milaksliani  read  pitur  grbat  ‘  from  the 
father’s  house,’  instead  of  paitikat  ‘  from  the  parental  [abode].’ 

From  the  family  of  either  her  father  or  her  mother.]  Is  not  t lie  father’s  honse 
properly  signified  by  the  word  “  parental  ?”  For  the  mother’s  abode  is  the  same  with 
the  father’s.  ’  What  use  then  is  there  in  interpreting  the  term  as  signifying  parental 
instead  of  paternal  ?  The  author  shows  the  use  of  that  interpretation.  It  comprehends 
the  case  of  ber  befng  oarried  from  the  house  of  her  paternal  grandfather,,  or  from  that  of 
her  maternal  grandsire  and  so  forth.  Mahcijvara. 

7.  Her  husband’s  donation.]  Gift  is  the  literal  interpretation  of  the.  word  daya. 
Inheritance,  or  succession  to  the  estate  of  a  deceased  person  in  right  of  relation  to  him, 
is  ^metaphorical  sense  of  Ihe  same  term.  Ragli.  on  T)aya-bhuga. 

8.  Thus  Katyayana  says.)  The  passage  of  Kutynyana,  here  cilrd,  is  explain  cd  by 
Chanlcijsara  and  Vacbcspati  Miyni,  conformnbly  with  lire  opinion  of  the  author  of  the 
Frakrirja,  as  intending  property  which  has  devolved  on  a  widow  by  the  death  of  her  hus¬ 
band  leaving  no  preferable  heir;  as  well  as  proper  tv  accruing  to  her,  (luring  his  lifetime, 
by  his  consent :  the  first  par",,  of  the  passage  being  referred  to  the  one  ;  and  the  second 

*  Achjuta,  filkrshna,  to.  t  Qrfk.isbi.ia.  ,f  Achjuta,  Qrlkislma,  &c. 


r  dispose  of,  as  she  pleases,  when 
iQ'iii iou  Jjo  JS  dead  ;  but,  winlo  lu:  is  alive,  she  should  carefully 
preserve  it.  This  is  intended  ns  a  caution  against 

So  the  text  of  Vvasa.  concerning  the  limits  of  the  value 
which  mav  be  given  by  her  husband,  [exhibits  the 
•same  term.1']  “  A  present,  amounting  io  two  thousand 
I  punas  i  at  the  most,  may  be  given  to  a  woman,  out  of 
the  wealth  :  and  whatever  property  is  given  to  her  by 
her  husband,  let  her  use  as  she  pleasCs.”f  As  far  as 
o  thousand  [panas]  a  present  may  be  given  to  a 
woman,  but  not  more.  In  answer  to  the  question  by 
whom  given  ?  the  construction  refers  to  the  word  hus¬ 
band  contained  in  the  text ;  and  one  not  contained  in  it  must  not  he 
assumed.  Thus  the  term  (deya)  ‘  may  be  given’  retains  the  literal 
sense  of  the  verb  (da)  to  give.  But,  since  so  much  as  is  her  deceased 
husband’s  estate,  belongs  to  the  widow,  the  sense  becomes  metaphori¬ 
cal  [under  another  interpretation ;]  and  that  is  not  reasonable. 


10.  Corfiniit:;1 
Vj -is 3T5"S<'"  °‘ 
la  which  the 
iirnl  most  he  taken 


11. 


1.  And  whatever  property  is  given  to  her  by  her  husband,  let 
Thai  pas-  her  use  as  she  pleases.]  Hence  [since  the  text  relates 
to  a  gift  made  by  her  husband,  and  not  to  an  allot- 


ANN  OTATIONS. 


rprefed,  as  directing  the  widow  to 
there  be  no  property  left  by  him. 
e  different  interpretation  adopted 

.sband’s  fantily ;  as  her  mother-in- 

it  to,  or  place  it  with  the  family, 
n  that  wealth,  “let  her  commit 
family,  let  her  pass  the  time  with 


a  sra-paro  (rival., 
ken,  Trisahasra- 
which  agrees  best 


eted.]  A  different  interpretation 
annual  allotment  to  a  woman  for 
not  to  exceed  the  sum  specified, 
nrodara.  ffive  this  construction  to 


the  Mnimbhirata, 


ni it  a  widow’s  par-  mellt  delivered  to  her  by  an  umpire  adjusting  the  suc- 
ticipation  ol  'her'  cession  ;*]  the  alleged  conclusion,  that  the  widow  is 
husband’i  aatate.*  competent  to  take  so  much  of  the  property  of  her  hus¬ 
band,  who  has  died  leaving  no  male  issue,  as  amounts 
to  two  thousand  [pan as,]  and  not  the  whole  estate,  must  be  rejected 
by  the  wise. 


12.  This  and  [the  right  of  the  widow  to  take  the 
•  »3'  -n^k  sat>'  w'10le  estate  of  her  husband  who  leaves  no  male 
sumctUn another  ’ssuet]  will  be  discussed  at  full  length; [under  the 
place.  head  of  succession  to  the  estate  of  one  who  has  no 

male  issue, t] 

13.  YSjnavalkya  explains  [a  woman’s  property  :§]  ‘'What  has 

been  given  to  a  woman  [before  or  after  her  nuptials, j|J 
1  h'  by  the  ^atho-,  the  mother,  the  husband  or  a  brother, 

separate  property  or  received  *by  her  at  the  nuptial  fire,  or  presented 
of  a  woman.  to  "cr  011  «er  husband  s  marriage  to  another  wile,  [as 

also  any  other  separate  acquisition,]  is  denominated  a 
woman’s  property. ’T 

14.  That  wealth,  which  is  given  to  gratify  a  first  wife  by  a  man 
u..  Explana-  desirous  of  marrying  a  second,  is  a  gift  on  a  second 

tion  of  liia  text,  marriage :  lor  its  object  is  to  obtain  another  wife 
[with  the  assent  of  the  first.](«) 

15.  So  Devala  says  ;  “  Her  subsistence,  her  orna- 
15.  A  passage  ments,  her  perquisite,  and  her  gains,  are  the.  separate 
womai’  °nr  a  property  of  a  womp.n.  She  herself  exclusively  enjoys 
proper'y.  ptcu 'ar  ’*■  i  and  her  husband  has  no  right  to  use  it,  unless  in 


ANNOTATIONS. 


the  text,  and  do  nqj.  i 
of  her  husband's  csta 


sider  it  as  relating  to  a  widow  who  lias  of  COu 
e  interpretation,  which  Jimula-valiana  re 
is  now  received  as  authority 


15.  ■  Subsistence.]  What  remains  of  that  which  is  given  for  lie 
Gains.]  Interest  on  loans,  and  so  forth.  Chndamani  and  frikis 
Perquisite.]'  This  will  be  explained  under  the  head  of  success 
separate  property.  Cbuddmani. 


and  raiment. 
,&c. 

to  a  womr.u's 


*  Maheqrara. 
t  9r$ki-shna  an(i  Acbyuta. 

X  Clmdam&ni  and  (prfkhdin; 
§  Criktshna  and  Achyuta. 

|1  Crikrshna,  Sc. 
f  YijGavalkya,  2.  Il  l. 

!**  The  first  term  of  Ihh,  I 
ed  ‘  wealth  given  by  I  In:  l  a1 
lana  ralna  ana  other  autlioril 


the  hither  or  others  for  subsistci 


a.  Sc.— Vide  C. 


ext  is  read  VidJ. 


1  Sir.  Il  L,  53. 


Cokh,  Dig  55?. 


]<). 

)<i.  Ami 


Vyasa  also  :  "  Whatever  is  lyc.scrited  at.  the  time  of  the  mtp- 
one  tials  to  the  bridegroom,  ii)te)i'liiig  |  the  benefit  of  the 
bride;]  bolongH  entirely  to  the  bride;  and  shall  not 
be  shaved  by  kinsmen.” 


prop 

Wi 

the 


Intending.')  .Designing,  that  it  shall  appertain  to  the  bride. 

It  is  not  meant.,  that  the  property  becomes  hev’x,  even 
isiliim  without,  sueh  intention.  Accordingly  the  time  of 
“S#-  nuptials  is  here  stared  illustratively .;  and  not  as  tho 
‘  sole  motive,  tor  the  will  of  the  giver  is  the  cause  of 
So  the  following  aul-lnsu  ie  text,  does  not  specify,  that  it 
must  be  at  the  time  of  the  nuptials.  What  is  pre- 
al  any  se.nted  to  the  husband  of  a  daughter,  goes  to  the  woman, 
:-eil  io  whether  her  husband  live  or  die  ;  and,  after  her  death, 
of  i ho  descends  to  her  oiispnng.”  Hpre  the  giver’s  intention 
to  is  not  speeihed  :•  because  it  is  implied  by  the  word 
daughter. 


various  sorts  of  senavatc  property  ni  a  woman  have 
been  thus  propounded  without  anv  restriction  of  num¬ 
ber,  Urn  number  oi  sir.  fas  speeihed  by  Mann  and 
otliersrj  is  not  definitely  meant.  But  the  texts  oi 
the  sages  merelv  intend’ an  explanation  ■  of  woman’s 
separate  property.  That  alone  is  her  peculiar  proper¬ 
ly,  which  she  has  power  t.n  give. .sell,  or  use,  indepen¬ 
dently  oi  her  husband  s  control. 

i  van  a  expresses  this  rather  concisely:  “The  wealth, 
which  is  earned  liv  mechanical  arts,  or  w  hich  is  re¬ 
ceived  through  mlection  from  any  other,  [but  the 
kindred.]  is  always  subject  to  her  husband  s  dominion. 
The  rest  is  pronounced  to  be  the  womans  property/’ 
20-  Over  that,  which  has  been  received  by  her 
“  from  any  other  but  tlie  family  of  her  father,  mother, 
or  husband,  or  has  been  earned  by  lier’in  the  practice 
of  a.  mechanical  art.,  [as  spinning  or  weaving, +(«)]  her 
husband  lias  dominion  and  full  control.  lie  has  a 
right  to  take.  it.  oven  though  no  distress  exist.  lienee, 
though  the  goods  be  hers,  they  do  not  constitute 
y  i  m  m  p  1  c<  i.usc  she  has  not  independent 

power  o’,  ei  them. 


ANNOTATIONS. 

These  terms  arc  otherwise  interpreted  in  the  compilations  of  other  schools,  »s  the 
rlaimikara.  Sc..  viz.  Gains.]  Wealth  received  from  kindred.  Ratn.  Received  from  any 
person  as  an  offering  to  gratify  Gauri,  ox  some  other  goddess.  Vframitr. 

Perquisite.]  Wealth  given  to  a  maiden  on  account,  of  soliciting  her  in  marriage. 


3  Vide.  §  i.  t^rikrslma, 
f  Maheqvara. 

(a)  1  Mori,  Dig  850,  505,  5'.)G.  1 


Strange's  II.  L.  2fi,  31,  ■ 


THE  DA'YA-BI 


21.  But  in  other  descriptions  of  property  excepting  these  two, 
*  the  woman  has  the  sole  power  of  gift,  sale  or  other 


?1.  The  wife  alienation;  So  K&tySyana  declares.  ““  That  which 
has  sole  power  received  by  a  married  woman  or  a  maiden, 
house  of  her  h 


has  sole  j  __ 

house  of  her  husband  or  of  her  father,  from  her  hus¬ 
band  or  from  her  parents,  is  termed  the  gift  of  affec- 
KAtyayana  de-  tionate  kindred.  The  independence  of  women,  who 
fines  pft  of  affec-  have  received  such  gifts,  is  recognised  in  regard  to 
lionate  kindred-  that  property  ;  for  it  was  given  by  the-h’  kindred  to 

soothe  them,  and  for  their  maintenance.  The  power  of 
women  over  the  gifts  Of  their  affectionate  kindred  is  ever  celebrated, 
both  in  respect  of  donation  and  of  sale  according  to  their  pleasure,  even 
in  the  case  of  immoveables” (a). 

22.  What  is  obtained  .from  kind  relations,  [meaning  persons  of 
22.  Explana-  her  father's  ’family  or  her  mother’s,*]  is  the  gift  of  af- 

tion  of  the  text.  fectionate  kindred(6). 

23.  But  in  the  case  of  immoveables  bestowed  on  her  by  her  hus¬ 

band,  a  woman  lias  no  power  of  alienation  by  gift  or 
23.  Immoveables  thelike(c).  So  NSrada  declares :  “What  lias  been  given 
S‘ve“  *ler  by  by  an  affectionate  husband  to  his  wife,  she  may  con- 
not  be  aUenedbv  Bume  as  she  pleases,  when  he  is  dead,  or  may  give  it 
her.  away,  excepting  immoveable  property.”-]-  It  follows 

from  the  specific  mention  of  “given  by  a  husband 
A  passage  of  that  any  other  immoveable  property,  except  such  as 
Narada  proves  has  been  given  to  her  by  him,  may  be  aliened  by  her. 
l  l13-  Else  [if  this  text  forbid  donation  in  the  case  of  immove- 


ANNOTATIONS. 

21.  From  lier  husband,]  This  reading  of  the  text  is  conformable  to  the  quota¬ 
tion  in  the  Kalpatara  and  other  compilations.  Blit  the  Mitakshara  reads  "from  her 
brother,”  bhratufi,dnstead  of  “from  her  husband”  bhartuh,  and  is  followed  by  Ciian- 
deqvara  and  many  others.  Another  variation  occurs  in  the  first  verse  of  this  stanza,  read 
by Chandeqvara  Kanyaya  sirdham  “with  a  maiden,’:.instead  of  Kanyaya  vapi,  “or  by  a 
maiden.”  It  is  censured  as  an  erroneous  reading  by  Yachespati  Miqra. 

23.  From  the  specific  mention  of  “given  by  a  husband.”]  The  author  of  a  com¬ 
mentary,  to  which  is  affixed  the  name  of  Raghunandana,  remarks  iu  this  place,  '  Hence 
it  is  true,  that  a  woman  is  entitled  to  give  away  even  immoveable  property  received  by 
the  demise  of  her  husband.’  As  the  doctrine,  which  is  here  hinted,  is  opposed  by  the 
whole  current  of  authorities,  and  receives  no  countenance  from  Raghunandana  himself, 
in  his  undoubted  work  the  Diva-Utva,  this  passage  cannot  be  considered  as  of  weight 
to  shake  the  opposite  doctrine,  which  denies  the  widow’s  right  of  alienation  unless 
under  very  peculiar  circumstances-  The  authenticity  of  the  commentary  itself,  as  »  work  ' 
of  Raghunandana,  is  more  than  doubtful.  It  is  of  tio  celebrity  :  and  is  suspected  to 
be  the  work  of  some  later  writer,  who  has  assumed  Ragbunandana’s  name  and  dcsig- 


*  Daya-tatva. 

t  Not  found  iq  Narada’s  institutes;  but  cited  in  the  Mit&kshara,  Rain&kava,  Ac, 

(а)  See  1  Mad.  H.  0.  Rep.  S7 : 1  Strange  II.  L.  28.— IV. 

(б)  Sec  1  Mori.  Dig.  260 .—Ed. 

(/■)  See  1  Mad.  H.’C.  Rep.  91 :  1  Mori.  Dig.  259.-AV.. 


USC  Ills  wife’s  pi o- 
pCrtv  :  as  declared 
by  a  passage  of 
Yajtlavaikya. 


ablcs  in  general,*]  the  preceding  passage  concerning 
tlie  power  of  women  in  respect  of  donation  and  oAale, 
"  according  to  their  pleasure,  even  in  the  case  of  im¬ 
moveables,”  would  be  contradicted. 

'over,  if  the  husband  have  no  means  of  subsistence, 
without  using  his  wife’s  separate  property,  in  a  famine 
or  other  distress,  he  may  take  it  in  such  circum¬ 
stances  :  but  not  in  any  other  case(d).  So  Y&jnavalkya 
declares :  “  A  husband  is  not  liable  to  make  good  the 
property  of  his  wife,  taken  by  him  in  a  famine,  or  for 
the  performance  of  a  duty,  or  during  illness,  or  while 
under  restraint..”'!'  KStyAyana,  again,  denies  the  right 
of  the  husband  to  do  so  in  any  other  circumstance.: 
“  Neither  the  husband,  nor  the  son,  nor  the  father,  nor 
the  brothers,  can*  assume  the  power  over  a  woman’s 
property  to  take  it  or  to  bestow  -it  If  any  one  of 
these  persons  by  force  consume  the  woman’s  property, 
he  shall  be  compelled  to  make  it  good  with  interest, 
and  shall  also  incur  a  fine.  If  such  person,  having 
obtained  her  consent,  use  the  property  amicably,  he 
shall  be  required  to  pay  the  principal,  when  he 
becomes  rich.  But,  if  the  husband  have  a  second  wife 
and  do  not  show  honor  to  his  first  wife,  he  shall  be 
compelled  by  force  to  restore  her  property,  though  amicably  lent  to 
him.  If  food,  raiment  and  dwelling  be  withheld  from  the  woman,  she 
y  exact  her  due  supply,  and  take  a  share  [of  the  estate]  with  the 

25.  If  the  husband,  having  taken  the  property  of 
his  wife,  live  with  another  wife  and  neglect  her,  he  shall 
be  compelled  to  restore  the  property  taken  by  him. 
If  he  do  not  give  her  food,  raiment,  and  the  like,  that 
also  may  be  exacted  from  him  by  the  woman. 

26.  Tims  a  definition  of  woman’s  property  has 
been  propounded. 


ANNOTATIONS. 

supply.]  She  may 


may  exact  her  due  supply.]  She  may  take  wealth  (for  the  term  sva  sig- 
imiea  wealth)  sufficient  for  food  and  raiment,  Ac.  She  shall  obtain  from  her  husband 
so  much  as  may  be  ordered  by  the  king.  But,  if  her  husband  be  dead,  let  her  receive 
nu  allotment  from  his  co-heirs.  Malieijvara. 

She  may  exact  her  own ;  that  is,  her  due  supply  of  food  and  raiment-  She  may 
take  from  the  co-heirs  of  her  husband,  that  is,  from  her  brother-in-law  and  the  rest,  a 
share,  or  the  portion  appertaining  to  her  husband.  Some  interpret  the  text ;  '  She  may 
exact  from  her  husband’s  co-heirs  her  own  allotment,  consisting  of  food,  raiment,  Ac.’ 
This  is,  however,  an  erroneous  interpretation;  for  the  same  meaniug  is  dedncible  from 
the  single  term  sva,  “  her  own.”  ^rikrsiiria. 


*  frikrshna. 

(d)  See  1  Strange  H,  L,  27,— A& 


f  Y  ajnavalk ja,  2,  H8. 


E  DA'TA-BHAtlA. 


V.  SEC. 


’s  children  to  her  separate  property. 


1.  In  the  next  place  partition  of  woman's  pro- 
1.  Mann  pro-  perty  is  explained.  On  that  subject  Man'u  says, 
ceuioa  to*a  wt  “  When  the  mother  is  dead, let  all  the  uterine  brothers 
man’»  property:  an<I  the  uterine  sisters  equally  divide  the  maternal 

estate.”* 

2.  Since  this  suggests 'the  participation  of  brother  and  sister, 

connected  in  the  sentence  by  reciprocation,  although 
2-  K  is  “te-  the  conjunctive  compound  do  not  there  occur,  by 
»nd  dmhten  “teans  however  of  the  conjunctive  particle,  whicii 
conjointly.  •  bears  the  same  import  [and  is  contained  in  the  text,] 
the  meaning  of  the  passage  must  be  this  ;  ‘  Let  sisters 
and  brothers  of  the  whole  blood  share  the  estate.’ 

3.  Yrhaspati  likewise  expresses  assemblage  by  the  conjunctive 

particle  in  the  following  passage.  “  A  woman’s  pro- 

3.  So  Vihas-  perty  goes  to  her  children  ;  and  the  daughter  is  a 
pun  declares.  '  sharer  with  them,  provided  she  be  unaffianced  ;  but,  if 

married,  she  shall  not  receive  the  maternal  wealth.” 

4.  Here  the  term  children  intends  sons  :  and  they 

4.  9ankha  and  share- their  mother’s  goods  with  unbetrothed  daughters. 

Likhita  ordain  gQ  nanhha  and  Likhita  say,  "  AH  uterine  brothers  are 
then  equal  parti-  X  .  ,  ,  , 


ANNOTATIONS. 

2.  By  reciprocation.]  The  grammatical  terms  here  employed,  and  (he  author’s 
reasoning,  will  M  better  understood  after  consulting  a  note  subjoined  to  the  Slitak- 
shara  on  inheritance  (2. 11.),  where  the  very  doctrine  is  asserted  which  Jfmula-vahaua 

controvert*. 

The  conjnnctive  particle.]  The  particle  cha,  with  which  the  conjunctive  compound 
corresponds  in  import ;  according  to  Panini  (2.  2.  9.) 


HINDU'  LAW-BOOKS. 
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5.  Since  tlie  son  is  mentioned  first  in  all  these,  passages,  he  has  a 
G.  flic  son  in-  night,  to  the  succession  to  his  mothers  wealth,  what- 
ticriis  whether  ever  lie  his  state  | initiated  or  uninitiated*]:  and  the 
initiated  or  unini-  conjunctive  particle,  which  likewise  occurs  in  every 
llatc“-  one  of  those  texts,  denotes  assemblage. 


G.  The  text  o[ 
Devala  is  conclu¬ 
sive.  against  the 
supposition,  that 
unmarried  daugh¬ 
ters  and  sous  in¬ 
herit  successively. 


C.  A  passage  of  Devala  is  conclusive  against  one 
who  persists  in  the  cont  roversy  notwithstanding  the 
foregoing  reasons.  It  is  as  follows  :  “  A  woman’s  pro¬ 
perty  is  common  to  her  sons  and  unmarried  daugh¬ 
ters,  when  she  is  dead  ;  but,  if  she  leave  no  issue,  her 
husband  shall  take  it,  her  mother,  her  brother,  or 
her  father.” 


7.  Here  it  is  expressly  declared,  that  the  mother’s  goods  are  com- 

moil  to  the  son  and  unmarried  daughter:  and  if  the 
ci-d  lDbt  of'tlic  maiden  daughter  were  exclusively  entitled  to  the 
maiden  daughter  whole  of  her  mother’s  estate,  [notwithstanding  the  ex¬ 
in  a  pnrticularcasc  istence  of  her  brother, f]  the  special  texts  of]l|tajm.and 
’could  not  be  de-  others,  [which  will  be  cited, []  concerning  the  (Yautu- 
cltired.  ka)  wealth  given  at  the  nuptials,  would  be  unmeaning; 

since  she  would  have  the  right  in  all  cases  indiscriminately. 

8.  But  if  one  should  propose  this  solution :  ‘  the  ordaining  of 

equal  partition  is  fit,  if  the  brother  and  sister  have 
S.  A  different  ar-  alike  a  right  of  succession  to  their  mother’s  property ; 
gniiient  rejected,  but,  jf  sisters  only  inherit  equally,  or,  on  failure  of 
them,  brothers  only,  the  declared  equality  would  be 
impertinent,  since  it  might  be  deduced,  without  such  declaration,  from 
reasoning,  because  no  exception  to  it  has  been  specified :’  he  might  be 
thus  answered  [by  an  obstinate  antagonist  :§]  ‘  It  is  no  less  impertinent 
to  declare  equality,  on  the  assumption,  that  brother  and  sister  inherit ; 
since  their  parity  may  be  in  like  manner  deduced  from  reasoning.’ 
[The  antagonist  might  proceed  to  say ]]  ‘Besides,  how, is  it  imperti¬ 
nent  ?  since,  in  the  case  of  brothers  inheriting  alone,  [upon  failure  of 
sisters,1T]  the  term  “equal.”  is  unquestionably  pertinent,  as  it  obviates 
the  supposition,  that  deductions  of  a  twentieth  and  the  like  shall  be 
allowed  in  the  instance  of  the  mother’s  estate,  as  in  that  of  the  father’s.’ 
Therefore,  the  half  learned  person  [who  argues,  that  the  declaration  of 
equality  would  he  impertinent',**]  must  be  disregarded  by  the  wise,  as 
unacquainted  with  the  letter  of  the  law,  and  with  the  reasoning 
[which  has  been  here  set  fortli.+f] 


ANNOTATIONS. 

6.  A  passage  ot  Devala  is  conclusive,  &c.]'  Literally,  is  a  choker  for  an  obstinate 
8  With  the  letter  of  the  law.]  With  the  text  above  cited.  (5  6.)  grfktshna. 

-  <?rtkrslma  and  Achynla.  •[  ^rikrshna  and  Achvula.  J  yrfktsbna  and  Achyuta. 

§  Mahefvwa,  j|  Ibid.  .  f  Ibid.  **  Ibid,  tf  frikishna. 
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THE  DA'YA-EHA'GA.  CHAP.  IV.  SEC.  IT. 

9.  But  for  the  cause  above  stated,  the  son  and  maiden  daughter 

9  On  failure  h*ve  a  Uke’right  of  succession.  On  failure  of  either  of 

of  eithers,  tbs*  them,  the  goods  belong  to  the  other.  On- failure  of 
other  is  hei*.  -Oa  both  of  them,  the  succession  devolves,  with  equal 
failure  of  bb&A  rights,  on  the  married  daughter  who  has  a  son,  and  on 
daughter,  t-who  her  who 

may.  have  male  issue.  For,  by  means  of 
issue°CiuLents.1,e  -  their  sons,  they  may  present  oblations  at  solemn 
obsequies. 

10.  Hence,  [Since  the  right  is  founded  on  the  presenting  of  obla¬ 

tions  at  solemn  obsequies,*]  the  daughter’s  son  is  en- 

10.  The  dangh-  titled  to  the  property,  on  failure  of  the  daughters 
ter’s  son  inherits,  above  described:  for  the  text  of  Manu  expresses, 
in  eir  an  .  ".Even  the  son  of  a  daughter  delivers  him  in  the  next 
world,  like  the  son  of  a  son. ”-f-  Neither  a  barren  nor  a  widowed 
daughter  inherits ;  for  these  present  not  oblations  at  solemn  obsequies, 
either  in  person  or  by  means  of  their  offspring.  Accordingly  [since 
the  daughter’s  right  of  succession  is  founded  on  benefits  conferred 
through  the  means  of  her  male  issue ;[  or  since  neither  the  barren  nor 
the  widowed  daughter’s  right  of  equal  succession  is  recognized  ;§] 
N5rada  says,  “  On  failure  of  the  son,  the  daughter  inherits ;  for  she 
equally  coiiinues  the  lineage.”  || 

11.  But,  if  there  be  a  son’s  son  and  a  daughter’s  son  claiming  the 

11.  After  the  succession,  the  son’s  son  has  the  exclusive  title  ;  for  it 

sou’s  son.  is  reasonable,  since  the  married  daughter  is  debarred 

from  the  inheritance  by  the  son,  that  the  son  of  the 
debarred  daughter  shall  be  excluded  by  the  son  of  the  person  who 
baijg  her  claim. 


ANNOTATIONS. 

9.  For  the  cause  above  stated.]  Because  the  word  “  equally”  is  not  impertinent, 
Ragh.  on  Daya-bhaga. 

On  failure  of  both  of  them.]  Both  the  son  and  maiden  daughter.  hlaheqvara. 

The  succession  devolves— on  the  married  daughter.]  And  not,  as  in  the  instance 
of  wealth  given  at  nuptials,  according  to  a  subsequent  definition  of  it,  devolving  in 
default  of  a  maiden  daughter,  on  one  betrothed ;  or  for  want  of  such,  on  a  married 
daughter :  since  there  is  no  authority  for  that  order  of  succession  in  this  case.  Cbudi- 
marn  and  prfkishna. 

10.  The  daughters  above  described.]  A  daughter  who  has  a  son ;  and  one  who 
may  have  male  issue.  Maheqvara. 

Delivers  him  in  the  next  world,]  Since  the  parity  of  reasoning  holds,  ike  masculine 
gender  is  nbt  here  exclusive.  Mahcqvara.  ' 

11.  Debarred  from  the  inheritance  by  the  son  ]  The  prior  right  of  a  daughter’s 
son,  in  the  case  of  wealth  which  was  given  at  nuptials,  is  thus  indicated :  for,  m  that 
instance, the  son  is  debarred  from  the  inheritance  by  the  married  daughter,  fri- 


*  £rlktsbpa. 
I  p'rilxlshpa. 


-j-  Manu,  9. 139.  Vide  iufra.  C.  11.  Sect,  6.  §  31. 
«  Acbyula.  I!  Karada,  13.  50. 


HINDU'  U.UV-I 


12.  On  failure  of  Jt.ll  these  abovemenlioncd,  including  the  daugh¬ 
ter’s  son  [and  the  son’s  grandson,*]  the  barren  and 
12.  Next  the  the  widowed  daughters  both  succeed  to>  their  mother’s  •; 
*rr™  or’ridovr.  property  ;  for  they  also  are  her  offspring ;  and  the  "  1 
"cd  l'U”hter  S"C  right  of  others  to  "inherit  is  declared  to  be  on  failure  * 


13.  But  the  text  of  Gautama,  “  A  woman’s  separate  property 
goes  to  her  daughters  unaffianced,  and  to  those  not 

13.  Passages,  actually  married'  ;”f  that  of  Kara  da,  “  Let  daughters 

seemingly  decla-  divide  their  mother’s  wealth  ;  or,  on  failure  of  daugh- 
Suwhier’ssucce  *  tere,  ^er  male  iSSi'le  ;”)  a  passage  of  “  But, 

sio'i?  to  the  excln-  on  failure  of  daughters,  the  inheritance  belongs  to  the 
sion  of  the  son,  son as  also  one  of  Y&iSavalkya,  “  Daughters  share 
relate  to  wealth  the  residue  of  their  mother’s  property,  after  payment 
received  by  the  0f  ]ler  debts;  and  the  male  issue  succeeds  in  their 
tials  8  CrimT>"  default  relate  only  to  the  (yautuka)  wealth  given 

at  nuptials  ;  for  these  passages  contradict  the  text  of 
Devala  above  cited  (§  6.)  Accordingly  [since  it  is  in  the  case  of 
wealth  given  St  nuptials,  that  the  uumarried  daughter  has  the  prior 
right  of  succession  :|j  or  has  the  exclusive  right  ;1f] 

Manu  is  expli-  Manu  says,  “Property  given  to  the  mdfter  on  her 
cit.  marriage  “  (yautuka,)  is  the  share  of  her  unmarried 

daughter.”** 

11.  Here  yautuka  signifies  property  given  at  a  marriage :  the 
word  yuta,  derived  from  the  verb  yu  to  mix,  imports 

14,  Derivation  “  mingling ;”  and  mingling  is  the  union  of  man  and 
and  meaning  of  wolnau  as  one  person ;  and  that  is  accompKshed^by 
orvautakaalitUka  marriage.  For  a  passage  of  scripture  expresses  “Her 

"  bones  become  identified  wdth  his  bones,  flesh  with  flesh, 

skin  with  skin.”'ft  Therefore  what  has  been  received  at  the  time  of 
the  marriage,  is  denominated  Yautuka.)) 


ANNOTATIONS. 

12.  Including  the  daughter’s  son.]  And  the  sou  of  the  son’s  son;  for  the  right 
devolves  or.  him,  next  after  the  daughter’s  son,  since  he  confers  great  benefits  on  his 
ancestor,  ifrlktshna. 

14.  Here  yaut  uka  signifies,  &e.]  This  interpretation  is  opposed  by  the  author  to 
that  which  is  proposed  by  the  Kalpataru,  where  the  term  is  explained  as  signifying 
'  Savings  effected  by  her  good  management,  out  of  what  has  been  given  to  the  woman, 
for  the  purpose  of  providing  bread,  potherbs,  &c.‘  Achyuta. 

This  alleged  interpretation  is  not  found  in  the  Kalpataru:  bnt  the  term  is  there 
explained  ‘  Wealth  given  to  a  woman  by  her  father  and  the  rest,  at  the  time  of  her 


*  <?rfkrshna.  f  Gautama,  88.  22.  {  Nirada,  13.  2. 

§  Y’ajnavalkya,  2. 118.  ||  ^riktshna. 

*[  Achyuta,  **  Manu.  9. 131. 

ft  Veda,  +*  This  is  written  both  Yautuka,  and  Y'autaka,  Viramitrodaya, 
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15.  Accordingly  [since  the  term  signifies  wealth  received  at  the 

time  of  the  marriage  ;*]  Vasisht.ha  says,  “Let  the  fe- 
*5.  Answering  •  males  share  the  nuptial  presents  (pSrinayya)  of  their 
to  ptrioijye  in  mother.  ”f  For  pSrinayya  signifies  wealth  received  at 
asisn.ras  text.  (parinayana.) 

16.  As  for  a  passage  of  Manu,  “The  wealth  of  a  woman,  which 
16.  A.passageof  *ias  hcen  .in  any  manner  given  to  her  by  her  father, 

Manu  explained.  let  the  Brahmani  damsel  take;  or  let  it  belong  to  her 
offspring;”!  since  the  text  specifies  “given  by  her 
father,”  the  meaning  must  be,  that  property,  which  was  given  to  her 
by  her  father,  even  at  any  other  time  besides  that  of  the  nuptials,  shall 
belong  exclusively  to  her  daughter :  and  the  term  Brahmani  is  merely 
illustrative  [indicating,  that  a  daughter  of  the  same  tribe  with  the 
giver  inherits.§]  Or,  lest  the  term  should  be  impertinent,  the  text  may 
signify  that  the  Brahmani  damsel,  being  daughter  of  a  contemporary 
wife,  shall  take  the  property  of  the  KshatriyS  and  of  other  wives  dying 
childless,  which  had  been  given  to  them  by  their  fathers.  The  precept, 
which  directs,  that  "  the  property  of  a  childless  woman  shall  go  to  her 
surviving  husband does  not  here,  take  effect.  Such  is  the  meaning 
of  the.  passage  ;  for  else  [according  to  the  preceding  interpretation!!]  all 
the  texts  [which  declares  the  equal  right  of  the  son  and  daughter,  to 
inherit  then  mother’s  property  in  certain  cases, H  would  be  incongruous. 


17.  It  must  not  be  argued,  that  the  succession  of  the  daughter’s 
17.  The  dangh-  sons>  on  failure  of  the  daughter,  is  shown  by  NSrada 
ter’s  son  is  not  others  [as  YSjnavalkya,  &e.**]  because  the  word 

meant,  where  it  is  "issue”  is  connected  in  construction  with  daughter, 
s“jb  that  “»««  which  is  the  nearest  term.  For  the  word  daughter,  as 
Mm-r^Tdaueh”  siSnify™g  a.  distinct  [viz.  femaleff]  progeny, requires  a 
5  parent  for  its  correlative,  and  must  not  be  connected 


in  construction  with  “  son”  another  progeny  suggested 
by  the  term  “issue” :  since  [both  terms]  alike  [need  a  correlative  indi¬ 
cating  the  parent-!! 


ANNOTATIONS. 

15.  Wealth  received  at  a  marriage.]  And  not-,  as  the  term  is  interpreted’  in  the 
Kalpataru  and  other  compilations,  ‘  furniture,  mirrors,  combs,  and  the  like,’  Crl- 
ktshna. 

According  to  the  Viramitrodaya,  the  word,  as  read  by  the  authors  of  the  Kalpataru 
and  Vivada-chiniamani,  is  different  from  Jlmuta-vahana’s  reading,  viz.  parinayyam,  for  ^ 
parinayyam.  But  Jfranta-vahana’s  commentators  have  remarked  r.o  difference  in  the 
reading,  but  only  in  the  interpretation. 

17.  for  the  word  daughter,  as  signifying  progeny,  requires  a  correlative.]  The 
single  term  dsughter  cannot,  in  the  same  phrase,  successively  signify  the  progeny  aud 
the  parent;  namely  progeny  in  respect  of  the  mother,  and  parent  m  respect  of  the  male 
issue,  ^rikxshna,  <tc. 

*  Achjut*.  ’  t  Vasishtha,  17. 70.  1  Manu,  9.  IDS. 

§  Maheijvara.  ji  frikrslma.  II  (Ortkrihra. 

**  Jlaliegvara.  Vide  i  13.  ft  ^rlbishna  and  Achyula,  [1  Ibid. 


IS.  N(1 

18.  Sucli  an 
Icrpretation  can. 
not  be  supported 
by  the  incluphnn- 
cal  sense  of  tern 


In  1  1  ]tl  I'J 

from  tin,,  nppropr 
1  It  1  I 
ift  l  i v  u 
“  daughter,”  ropes 


taken  in  their  literal  acceptation  1 
and  the  word  “  daughter"  is  nekne 
connected  ivith  the  term  “mother. 


1  |  inded  metaphorically,' 

t  [  signifying  male,  and 

J  t  tl  e  relation  to  a  parent 
e  terms. tj  ior  all  the  terms  [viz. 
edlv  occurring  in  various  texts ;}  or 
It  1  ;§  or  daughter,  and 
text  of  teStyayaua,  son;||]  may  be 
v  connecting  them  with  “  mother” 
i,l  It  V  t  ir  the  literal  sense  as 


19.  Neither  should  the  construction  of  the  sentence  lie  alleged 
in  Nov  by  con-  13(3  ‘ 3Sf?ue  t'*ie  daughter’  suggested  by  the  pronoun 
slractiou.  hi  the  phrase  “  her  issue.”  (§13.)  For  the  pronoun 

would  refer  to  her  as  daughter,  [not  as  mother ;]  since 
the  meaning  of  the  original  term  is  such." 


20.  Besides,  the  word  “  daughter,"  in  the  text  of  YijSavalkya 

(§  13),  having  the  termination  of  the  first  or  nomina- 

20.  The  oilier  tire  ease,  and  the  pronoun  (“  their”)  having  that  of 

reasonable1011  13  t1'16  ^tb  ablative,  cannot  he  connected  with  the  term 

“issue,"  by  construction  which  requires  the  sixth  or 
relative  case.  But  this  term  governs  the  word  “  mother”  notwithstand¬ 
ing  the  intervention  of  mediate  terms.  Thus  then,  with  the  certainty, 
that  “issue  of  the  mother”  is  here  intended,  it  is  reasonable  to  interpret 
issue  of  the  mother  [as  signifying  sonli]  in  the  texts  of  Narada  and  Kat- 
yayana :  for  there  can  be  no  contradiction  [since  the  passage  must  be 
presumed  to  he  grounded  on  the  same  revelation.**] 

21,  Moreover,  conformably  with  the  text  of  Baudhfiyana  “Male 

issue  of  the  body  being  left,  the  property  must  go  to 

21.  It  is  right,  them  ;”++  and  because  [the  son,  as  immediate  issue  of 

,liat  (lie  son  the  mother,  is]  nearer  of  kin  [that  the  daughter’s  son, 
fore'1  tb^'dav^h"  a  mediate  descendant;  ]]]  it  is  .easonable,  that 

teds  son.  *  "** the  son  bom  of  her  body  should  have  the  right  of  suc¬ 
cession  to  his  mother’s  property,  and  not  the  daugh¬ 
ter’s  son,  who  is  a  mediate  descendant  not  born  of  her  person. 


ANNOTATIONS. 

21.  A  mediate  descendant,  not  born  of  her  person.]  This  is  according  to  the 
common  reading  of  the  text,  na’r.aiigaja-vyavahita-dauhitra;  aa  interpreted  by  Mahe?- 
vara.  But  he  notices  a  variation  of  the  reading,  n  a’  n  gaj  a- vyavalut  auauh  it  ra,  which  he 
expounds  !  A  mediate  descendant  through  the  daughter  born  of  her  person.’ 


*  hlahe9vara. 

+  Eagh.  on  Daya-bhaga. 

5  yrikishna. 

**  yiikisbna  and  Cliulsmani. 
Jlahcyvara. 


t  yrfktsbna,  Chalimajji  Acbyuta. 
§  Clmlkmai.i. 

If  MaheQvara. 

tt  Yide  infra.  C.  11.  Sect.  1  §  37. 
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.  22.  Hence  a  woman’s  separate  property,  received  by  her  at  her 
nuptials,  goes  to  her  daughters  and  not  to  her  sons. 
82.  Nuptial  pre-,  [if  there  he  a  daughter  :*]  and  the  text  of  Gautama 
8°  to  tlie  (§  13.)  is  intended  to  explain  the  order  of  succession 
aughtera.  in  an  inheritance  devolving  on  the  fe¬ 

male  issue-f  ] 


23.  First,  the  woman’s  property  goes  to  her  unaffianced  daugh¬ 
ters.  If  there  be  none  such,  it  devolves  on  those  who 
23.  First  un-  are  betrothed.  In  their  default,  it  passes.«to  the  mar- 
affianced ;  next  rjed  daughters  [as  indicated  by  the  conjunctive  parti- 
married  ^  ’dangle  de»  the  text.]]  For  the  right  of  the  female  issue 
ters.  generally  is  suggested  by  the  term  “  daughters'’  [in 

Gautama’s  text  §  13.] ;  and  the  special  mention  of 
"  unaffianced”  and  "  unijianied,”  which  follows,  is  peitinent  as  declara¬ 
tory  of  the  order  of  succession  [and  not  as  a  limitation  of  the  preced- 
,  ing  general  term.§]  ■* 


24.  Thus  YSjffavalkya  says,  "  The  separate  property  of  a  childless 
24.  A  passage  woman  married  in  the  form  denominated  Br&hma  or 

of  Yajfiavalkya  -in  any  of  the  four  [unblanied  forms  of  marriage]  goes 
cited.  to  her  husband :  but  if  she  leave  progeny  it  will  belong 

to  her  daughter :  and  in  other  forms  of  marriage,  [as  the  Aijura,  &c.,]  it 
goes  to  the  father  [and  mother,  on  failure  of  issue,”]  || 

25.  Here,  in  certain  forms  of  marriage  termed  BriPuiia,  &c.,  what, 
25  A  d  ex  has  been  received  by  a  woman  a,t  the  nuptial  fire,  goes 

plained.  *  "  after  ber  death,  first  to  her  daughters  [not,  like  pro¬ 

perty  received  at  any  other  time  hut  that  of  her  nup¬ 
tials,  to  her  sons  as  well  as  her  daughters'll].  Again,  the  right  devolves 
first  on  the  maiden  daughter  [conformably  with  the  text  above  cited  ;**] 
if  there  be  none,  it  descends,  to  the  betrothed  daughter  ;  or  for  want  of 
such,  it  goes  to  a  married  daughter  [including  even  a  barren  or  a 


ANNOTATIONS. 

22.  The  text  is  intended  to  explain  the  order  of  succession.]  Not  to  exclude  the 
affianced  and  mhrried  daughters.  Achyata. 

23.  Pertinent  as  declaratory  of  the  order  of  succession.]  Both  (Jrlkfsbm  and  ' 
Acliyuta  notice  a  variation  in  the  reading  of  Jlmnla-vahaua's  text  in  this  place ;  but 
they  deduce  the  same  import,  thongh  in  different  ways. 

The  order  of  succession  is  this:  first  the  property  goes  to  the  maiden  daughter; 
then  to  one  betrothed;  for  she  i6  superior  to  the  married  daughter,  because  she  belongs 
to  the  same  original  family  (gotra)  with  her  parents.  On  failure  of  such,  the  property  . 
devolve*  ou  the  married  daughter  ;  that  is,  on  one  who  lias  a  son,  or  who  may  be  ex¬ 
pected  to  have  offspring..  If  there  be  none  such,  it  goes  to  any  other  daughter.  Cri- 
krshna  and  Achyuta. 

24. .  Or  m  any  of  the  four.]  Including  that  denominated  Brahms,  in  any  of  lire 
uublamed  forms  of  marriage,  9rfkishna. 


*  frikrshna  and  Mabe^vara,  f  frtkrshna  and  Achyuta.  p  Achyufa. 

5  Achyutp.  I!  Yajnavalkyn,  2.  1  -JO.  f  Crfkislma. 

**  Achyuta  and  frikrsbna. 
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widowed  one:*]  or,  on  fnilur 
•For  the  husband’s  right  ol'  si 
who  leaves  no  issue  whatevci 


it  devolves  on  the  non. 
:  to  property  of  a  wife 


20.  The  right  of  the  married  daughter,  too,  on 
failure  of  the  unaftianced  one  and  the  rest,  has  been 
hinted  bv  Vihusnati  using  the  term  “  unaffianced” 

(§  3.) 


dlor 


?d.  that  this  tex 


:.  relate  exclusively  to  wealth 

27.  'l'Ue  pre-  received  at  nuptials ;  but  is  applicable  to  any  pro- 

cediug  passage  (j  perty.  whether  obtained  then  or  at  any  other  time, 
fate  to  ^woman’s  and  appertaining  to  a  woman  espoused  by  such  forms 
property,  in  gene-  of  marriage.  Tor  the  preceding  passage,]  [which  is  . 
l-al ;  but  to  uup-  declaratory  of  a  brother’s  right  of  succession, §|  would 
tial  presents  m  have  no  pertinency,  [since,  even  in  that  case,  the  hus- 
paitieuhr,  given  hand  or  the  father  would  inherit  under  the  text  in 
braTeThf certain  question  :||]  and  it  would  disagree  with  MjyiSJ;  for  he 
forms.  says,  “  It  is  admitted,  that  the  property  of  a  woman 

married  by  the  ceremonies  called  Brihrna,  Daiva, 
Arsha,  Gdndliarba  and  PrSjSpatya,  shall  go  to  her  husband,  if  she  die 
without  issue.  But  her  wealth, 'given  to  her  on  her  marriage  in  the 
form  called  Asura  or  either  of  the  other  two  (Raksliasa  and  Pais£cha,) 
is  ordained,  on  her  death  without  issue,  to  become  the  property  of  her 
mother  and  of  her  father.”*!  Here,  the  subsequent  terms,  “wealth 
given  to  her,”  are  understood  in  the  preceding  sentence.  Therefore, 
by  thus  connecting  the  terms,  “  wealth  given  to  her  at  the  nuptial 
ceremonies,  &c,”  the  text  appears  to  relate  to  property  received  at  her 
marriage,  and  not  generally  to  anyproperty  whatever. 

28.  So  Yama,  saying  "  Wealth,  which  is  given  at  the  marriages 
called  Asura,  &c.  [is  acknowledged  to-  belong  to  the 

28.  This  inter-  parents,  if  the  woman  die  without  issue,”**]  appears  to 
preteHou  is  con-  intend  nuptial  presents  exclusively :  that  is,  wealth 
^rme^f  Yanv'1'*5"  which  is  given  while  the  marriage  ceremony  lasts, 
sage  oi  am...  having  been  commenced  but  not  being  finished. 


£9.  Itr 


ust  not  be  argued,  that  the  denominations  of  Bitfhma, 
&c.  regard  the  woman  [who  is  married  by  such  cere¬ 
monies  ;ft  and  that  the  text  concerns  any  property  be- 


ANNOTATIONS. 


the  Miiaksk 


a-  Ghudamani.  +  9riLrshna,  ChtidAmam,  &c. 

i  X4jiUva!kjs-  ?,  145-  Vide  Sect.  3  §  10.  §  ^riktshna,  &e. 

!|  9rSktshpa  and  Achjula.  ^  Mann,  9.  196  and  197. 

”  Mnhccvm  ft  Maheijvava.  . 
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any  property  he-  longing  to  lier;  the  designations  being  relative  to  the 
longing  to  a  wo-  person  :*]  because  there  is  no  other  rule  provided  for 
man  married  -in .  descent  of  a  childless  -woman’s  property  received 
to  property  jivOT  by  her  before  her  nuptials,  or  after  them.  .For  the 
to  her  at  »  mar-  .rule  of  succession,  in  the  case  of  property  received 
riage  celebrated  before  or  after  marriage,  will  be  fully  stated,  cpnform- 
in  such  form.,  ably  with  express  laws. 


SECTION  III. 


Succession  to  the  separa  te  property  of  a  childless- Woman, 


1.  Succession  1-  The  heirs  of  the  property  of  a  woman  who 
to  a  childless  wo-  dies  childless  are  next  propounded. 

2.  “  The  separate  property  of  a  childless  woman 

2.  A  passage  married  in  the  form  denominated  BrShma,  or  in  any 

of  Yajfiavalkya  a-  0f  tbe  foul-  [unblamed  forms  of  marriage,]  goes  to  her 
gain  cited.  husband.”+ 

3.  The  four  forms  of  marriage,  at  the  head  of  which  is  that  called 

Br&hma,  are  here  intended.  Those  four  are  the  Daiva, 

3.  Ajid  expound-  Arsha,  PrSjSpatya,  and  GSndbarba.  With  the  BrSh- 

ed.  ma,  they  make  five.  For  Manu  has  specified  five  : 

namely  “the  ceremonies  called  Brahma,  Daiva,  Arsha, 
sents  arc  mlieritTd  GSmlliarba  and  PrltjSpatya,”t  Wealth,  which  has 
by  the  husband  in  •  been  received  by  a  woman  while  her  marriage  in  any 
some  cases.  of  those  forms  is  celebrated,  devolves  on  her  husband, 

if  she  die  without  issue.  Here  issue  signifies  progeny. 

4.  It  is  not  right  to  interpret  the  text’ as  signifying,  that  any 
-  ’  '•  property  of  wliatever  amount,  which  belongs  to  a 

4.  A  different  in-  woman  married  by  any  of  those  ceremonies,  termed 
fute™  l0n  "  Br^bma,  &c.,  whether  received  by  her  before  or  after 

her  nuptials,  devolves  wholly  on  her  husband  by  her 
demise.  For  the  terms  employed  in  the  text  (§  2.),  signifying  ‘  at  mar- 


ANNOTATIONS. 

3.  Progeny.]  Intending  the  giver  of  a  funeral  oblation.  Clmdfunani. 

4.  For  the  terms  employed  in  the  text  indicate  lime.]  To  make  Hie  reasoniugin 
this  placeunore  intelligible,  it  is  necessary  to  rrrnark,  that,  in  tlic  original  of  (he  pas¬ 
sage  under  consideration,  the  word  lias  a  termination  (that  of  the  seventh  or  locative,  case,) 
which  properly  denptes  the  site  or  place  of  llic  act.  Now  a  wedding  cannot  strictly  bo 

*  Achyuta.  +  Yajiiavalkya,  2.  ltd.  Vide  Sect.  2  J  21. 

J  Manu,  9.  196.  \ide  Sect  2  «  27. 


ringc'.s  in  the  form  denominated  Bi'SInna,  &c.’  indicate  time :  and,  if  the 
word  BiAhma,  &c.,  [in  Matin’*  text  :*]  intended  the  woman  [who  ie 
espoused  in  such  form.f]  those  terms  [as  expressive  of  the  married 
personj]  would  have  been  exhibited  in  the  singular  number  and  sixth 
nr  1-elative  case :  for  the  pronoun,  denoting  the  woman,  is  exhibited  in 
that  case  and  number,  in  the  [subsequent]  passage;  “  But  her  wealth, 
given  to  her  on  her  marriage,  &«.”§  If  the  time  of  nuptials  be  indicated 
the  term  as  the  metaphorical  sense  from  relation  to  [timej|]  present. 
But,  if  the  woman  be  intended,  it  has  the  metaphorical  meaning  from 
relation  to  the  past,  ceremony  of  marriage.  Mow  this,  being  a  less 
approved  mode  of  construction,  is  not  the  proper  one.  Neither  is  it 
true,  that  the  terms  Brahma,  &c.,  do  signify  the  woman  who  is  espous¬ 
ed  ;  for  they  are  used  by  Manu  and  the  rest  as  importing  the  marriage 
■  celebrated  in  such  form.  Thus  Manu,  having  premised  these  words 
Now  learn  compendiously  the  eight  forms  of  the  nuptial  ceremony  ;”V 
enumerates  “the  ceremony  of  BrShma,  of  the  Devas,  of  thaftshis,  of 
the  PrajSpatis,  of  the  Asuras,  fee.”**  So  Niirada  says„  “  forms 

of  marriage  are  ordained  for  the  perfecting  of  the  several  tribes :  the 
first  of  them  is  the  BrShma/’+f  Vishnu  in  like  manner  says,  “Mar¬ 
riages  are  of  eight  sorts,  the  Brflima,  the  Daiva,  &&”JJ 
5.  Vi$varfipa’s  5.  Therefore  the  observation  of  Vi$varfipa,  that 
exposition  of  the  the  text  relates  to  woman’s  property  received  at  the 
text  confirmed.  time  of  the  nuptials,  should  be  respected. 

C.  But  a.  woman’s  property,  received  at  a  marriage  in  the  form 
r  t„  called  A'sura  and  the  like,  her  mother  may  take  on  her 

the  mother  inlie-  demise,  though  her  husband  be  living;  and,  on  failure 
vi; 3  the  nuptial  of  the  mother,  the  father.  For  that  order  of  succes- 
pre.-cris;  and,  hi  sion  results  from  the  text,  “Her  wealth  is  ordained 
•  -BtV  l"v  to  become  the  property  of  her  “mother  and  of  her 

u'  father."§§  If  then  joint  succession  were  intended,  the 

author  would  have  said,  “  become  the  property  of  her  two  parents.” 
And,  as  the  father’s  right  of  inheritance  is  declared  to  ,be  on  failure  of 
the  mother  in  the  ease  of  a  maiden’s  property,  the  same  is  fitting  in  this 
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the  site  of  dm  gift ;  and  therefore,  conformably  with  die  syntax  of  the  language,  the 
author  considers  time  to  be  indicated  as  a  secondary  or  metaphorical  meaning  of  the 
inflected  word.  He  supports  his  interpretation  by  an  argument  which  may  be  thus  sta¬ 
ted:  the  relation  of  the  marriage  to  the  lime  ol  its  Celebration  renders  this,  metaphori¬ 
cally,  the  site  of  the  donation  ;  and  that,  is  an  easier  construction  than  making  the  moral 
relation,  which  results  from  the  celebration  of  a  marriage,  the  site  of  the  eventual 
succession. 

6.  Her  mother  may  tale  on  her  demise.]  It  must  be  cSnsequentiy  understood, 
that  the  term  father,  in  a  passage  of  Yajiiuvaikya,  “In  other  forms  of  marriage,  it  goes 
to  ihc  father, ”jiil  signifies  parents  ;  one  to™  only  being  retained  of  the  phrase  ‘father 
and  mother.’  tprikfshyii  and  Aciiyutn. 

*  Vide  Sect.  2.  §  24.  f  frikrshna.  J  Maheipara.  §  Vide  Sect.  3.  §  27. 

!!  ^tiktshna.  «!  Mann,  3.  20.  *♦  Manu,  3.  21.  ft  NArada,  13.  39. 

.  tl  Vishnu,  H.  IS.  ■  §§  'Vide  Sect.  i.  §  27,  if!  bed.  2.  §  21 


7.  A  pause  ofc  7-  Accordingly  Bftudhfiyana  says,  “  Tire  wealth 
Baudliayle*  on  of  a  deceased  daraseL  let  the  uterine  brethren  them- 
snccession  to  » •  selves  take.  On  failure  of  them,  it  shall  belong  to  the 
maiden’*  proper*  mother ;  or,  if  she  be  deed,  to  the  father. 

Ij. 


S.  Is  sufficient 


9.  He  brother 
does  not  inherit 
preferably  the 
nuptial  present, 
as  he  does  a  maid¬ 
en’s  property. 


8.  .The  property  of  a  maiden  has  been  tlrus 
explained,  [and  the  subject  will  not  be  resumed  under 
a  distinct  head.*] 

9.  It  must  not  be  argued,  that,  in  this  case  [of 
wealth  received  at  nuptials]-]  as  in  that  of  a  maiden’s 
property,  the  brother  has  the  prior  right.  For  no  text 
ordains  it :  and  the  succession  of  the  mother  and  father 
only  [nqt  the  brother]]  is  expressly  declared.. 


10.  But  wealth  received  by  a  woman  after  her  marriage,  from 

10.  But  he  the  family  of  her  father,  of  her  mother,  or  of  her  lrus- 
does  inherit  pre-  band,  goes  to  her  brothers,  [not  to  her  husband  ;§]  as 
senls  received  by  YAjffavalkya  declares  :  “  That  which  has  been  g'iven 
aee  ;  gift's  Tkbi-  her  her  kindred-  as  well  as  her  fee  or  gratuity, 
dred,  and  her  fee  and  a?y  thing  bestowed  after  marriage,  her  kinsmen 
(<;ulka)  accord-  take,  if  she  die  without  issue.”  II 


11.  Given  by  her  kindred.]  Presented  to  her  by  her  father  or 

11.  Expbuni-  mother  [during  her  maidenhood.!!]  Hence  [since  the 
tion  of  the  text.  words  "  given  by  kindred”  intend  given  by  the  father 
and  mother  ;**]  their  sons,  who  are  her  brothers,  are  the  kinsmen  here 
signified. 


12.  That  is  confirmed  by  Viddha  KStySyana,  who  says  “Im- 

12.  The  inter-  moveahle  property,  which  has  been  given  by  parents  to 
pretalion  is  sup-  *  their  daughter,  goes  always  to  her  brother,  if  she  die 
ported  by  a  pas-  without  issue.”-  For  it  appears,  that  the  brother  s 
sageofKhtyiyana  right  of  succession  is  founded  simply  on  her  leaving  no 
-“8  issue  [wliich  is  the  case  equally  of  a  maiden,  as  of  a 

mo  '  childless  wife.-f-f-] 
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10.  Received  after  her  marriage  from  the  family  of  her  father,  £r.j  Property 
intended  by  the  term  Anvadheya  or  ‘gift  subsequent’ is  here  described  by  circumlocu¬ 
tion.  Cbtidamaoi  and  £rfkfshn&. 

11.  Their  sons,  who  are  her  brothers,  are  the  kinsmen  here  signified.]  Conform¬ 
ably  with  the  etymology  of  the  term  bandlmva  kinsmen,  or  offspring  of  (Gandhu)  kin¬ 
dred,  explained  as  signifying  bev  father  and  moiher.  £rSki\slm  and  Achyuta. 


*  £riktafaoa  ami  Achy uh.  i  Ibid.  j  Ibid. 

§  ynktshs*  *<*■  !!  Vijuavalkya,  :f.  1  ir>.  •;  Obfidiunani  and  CnkisiuKt. 

i  **  ChuJ^maiii-  ,  Tl'  C-vj k f n:i  ;n;d  (  bn  !  im.mi. 


13.  The  i-,. -mark  <>f  Vi<jvar6pa,  that  property  of  a 
childless  woman  married  by  any  form  of  nuptials, 
from  that  of  Brtthrmi  to  that  of  the  PiQ&hM,  (an  hint¬ 
ed  by  the  term.  “  always.")  goes  to  her  brother,  should 
therefore  be  respected. 


11.  Under  the 
must  be  true  of  other 
the  passage  of  YSjn 
argument  a.  fortiori 
staff.  ■)• 


term  “  immoveables,”  the  same 
r  property  fsucb  as  described  in 
iavalkya  above  cited  ;*]  by  the 
i,  exemplified  in  the  loaf  and 


15.  By  the  phrase  “given  by  her  kindred’’  (§  10.)  is  signified 

Presents  was  g'ven  to  her  by  tier  parents  during 

mviiii  to  the'wo"  her  maiden  state.  For  any  thing  received  by  her, 
man,  when  a  maid-  subsequently  to  her  nuptials,  is  comprehended  under 
en,  are  included  the  denomination  of  (anvSdheya)  ‘  gift  subsequent 
in  the  preceding  aml  either  the  husband,  or  the  parents,  inherit  that 
lext.  ($  10.)  which  was  presented  at  the  time  of  the  wedding. 

16.  Katy£yana  describes  a  gift  subsequent:  “What  has  been 
1C  K-'ifv-i Yana’s  receive,i  Kl  a  woman  from  the  family  of  her  husband, 

definhion  of  a  gift  and  ^  a  time  posterior  to  her  marriage,  is  called  a 
subsequent.  gift  subsequent ;  and  so  in  that  which  is  similarly  re¬ 

ceived  from  the  family  of  her  kindred.”} 


17.  Exposition 
of  the  text. 

IS.  The 

18.  Another 
definition  of  gift 
subsequent. 

39.  Explanation 
of  Ice  or  perqui¬ 
site  by  1  he  same 
authority. 


17.  From  the  family  of  her  husband.]  From  her 
father-in-law  and  the  rest.  From  the  family  of  her 
kindred.]  From  that  of  her  father  and  mother, 
ame  author  gives  another  definition :  “  Whatever  is 
received  by  a  woman  after  her  nuptials,  either  from  her 
husband,  or  from  her  parents,  through  the  affection  of 
the  giver,  Bliigu  pronounces  to  be  a  gift  subsequent.” 

19.  He  likewise  explains  the  fee  or  perquisite 
(£ulka.)  “  Whatever  has  been  received,  as  a  price,  of 
workmen  on  houses,  furniture  and  carriages,  milking 
vessels  and  ornaments,  is  denominated  a  fee.” 


ANNOTATIONS. 

9.  Received  of  workmen.)  The  passage,  is  translated  conformably  to  the  inter¬ 
ion  of  Jimuta  vahana  and  his  commentators,  friktshna,  Aehguta  and  Maheqvara  : 

ivada-chaudra.  But  it  is  diliiculc  to  reconcile  this  meaning  with  the  construc- 
d  the  sentence.  The  passage  is  accordingly  explained  in  quite  a  different  sense 
a  authors  of  the  Smrti-chaiidrika,  Madanaratna,  &c.  ‘The  price  of  house,  fund- 
carriages,  &c.  received  in  trust  for  the  bride,  is  lief  fee  or  perquisite.’  There  is  a 
non  in  the  reading  of  the  text  adapted  to  these  different  interpretations.  Jfmuta- 
la  reading  kanninam  ‘workmen;’  and  the  Sintti-chandriki,  &c.  karmanam, ‘ works.’ 


Cited  before :  Section 


F.  DVYA-BIIA'gA. 


C.  111. 


20.  What  is  given  to  a  woman  by  artists  constructing  a  house  or 

.  executing  other  work,  as  a.bribe  to  send  her  husband  (a ) 
20.  Iaterpre- ,  or  other  person  [of  her  family]  to  labour  on  such  par- 
sace°  °f  P*S"  t'cu*ar  work,  is  her  fee.  It  is  the  price  [of  labour ;] 

20 '  since  its  purpose  is  to  engage  [a  labourer.] 

21.  Or  a  fee  is  that  which  is  described  by  Vyasa,  “  What  [is 

given]  to  bring  the  bride  to  her  husband’s  house,  is 
I  21.  A  different-  denominated  her  fee.”  That  is,  what  is  given  by  way 
1  explanation  by  0f  bribe  or  the  like  to  induce  her  to  go  to  the  house  of 
-va9a"  her  liusbandfi). 

22  Either  vat  22-  This  f?e>  [as  described  in  both  the  passages 

property '  of  such  above  cited,*]  occurs  indiscriminately  in  any  form  of 
description  occurs  marriage,  whether  that  termed  BrSlima  or  another, 
under  every  form  Such,  or  any  similar  property  of  a  childless  woman, 
of  marriage.  her  brothers 'inherit. 

■>  23.  But  it  does  not  intend  a  gratuity  ((^ulka)  presented  to  dam- 

23  The  term  se^s  marriages  called  Asura  and  the  rest.  For  that 
(t'ulca)  is  not  cm-  gratuity  is  restricted  to  the  particular  form  denorni- 

i  ployed  in  its  sense  nated  Asura  [and  does  not  occur  in  the  rest.]-]  Ac- 
of  price,  as  in-  cordingly  it  is  said,  “The  Asura  marriage  is  grounded 
'  for  the a ^urebase  011  receipt  °f  wealth;  the  Gaudharba,  on  reciprocal 
oTa  bride?  such  connexion ;  the  RSkshasa,  on  seizure  in  war ;  and 
us  is  given"  at  an  the  PaujScha  is  where  the  bride  is  obtained  by 
Asura  marriage.  fraud.”] 

24.  Hence,  since  there  is  ho  gratuity  at  the  Rfikskasa  marriage, 
nor  at  the  other  [viz.,  tlie  PaigScha  marriage, §]  the 
24.  A  propos-  conclusion,  deduced  from  association  with  nuptial  gra- 
ed  restriction  of  tuity,  that  only  such  property  goes  to  the  brother  as 
to  the*'  case  of  was  received  under  the  Asura  and  other  similar  mar- 
Asuraand  similar  riages,  must  be  rejected  :  as  also  because  that  is  not 
marriages  refnted.  the  separate,  property  of  the  woman ;  for  only  wealth 
•  received  by  the  father  or  other  person  [who  gives  the 
girl  in  marriage]  is  denominated  a  gratuity.  Thus  Manu  says,  “  Let 
no  father,  who  is  wise,  receive  a  gratuity  however  small,  for  giving  his 
daughter  in  marriage ;  since  the  man,  who  through  avarice,  takes  a 
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20.  It  is  f  lie  price  of  labour.]  (Julka  properly  signifies  price :  though  it  has 
become  necessary  to  translate  it  fee,  perquisite,  or  gratuity. 

21.  What  is  given  to  bring  the  bride.]  ChuA.imani  notices  a  variation  in  the 
reading  of  Vy  Asa’s  text;  anitam  for  anetum,  “what  is  brought  [while  the  bride^  is 
going]  to  her  husband’s  “  house instead  of  “  what  [is  given]  to  briog  her  to  husband's 

22.  Occurs  indiscriminately  in  any  marriage.]  The  term  fee  does  not.  here  denote 
the  gratuity  (£ulka)  received  at  an  A'sura  marriage.  (Vide  §  23.)  £rikishna. 

23.  It  does  not  intend  a  gratuity  at  marriages  called  A'sura.]  The  author  here 
refutes  the  ancient  doctrine  as  set  forth  by  Chanieqvara.  (bdki.dira 

*  Chniamam.  •  +  tjlrtkishna,  &c. 

X  Yajnavalkya,  1 .  gl.  Vide  Manu,  3.  31—31.  §  Chudamani.-  * 

(<r)  1-Str.  H.  L,  il.—Ei.  (b)  Ibid.  29,-iv. 


gratuity,  is  a  seller  of  bi.s  utlkpriug.'’*  Father  is  here  a  general  ex¬ 
pression  [intending  the  person  who  gives  away  the  damsel.f]  There¬ 
fore.  a  brother,  or  any  other  person,  accepting  a  present  [forgiving  a 
girl  in  marriage,]  is  a  receiver  of  a  gratuity.  Consequently,  a  gratuity 
(Qulka)  is  that  which  is  accepted  by  the  father  or  other  person  [so  dis¬ 
posing  of  the  damsel.] 

25.  Hence  [since,  the  gratuity  belongs  to  the  giver  of  the  damsel, 

and  not  to  the  damsel  herself,]  |  the  argument  is  re- 

25.  And  Uif  re-  futed,  which  has  been  thus  proposed  ;  that,  as  aVo- 

striction  of  it*  to  man’s  separate  property  received  in  the  form  of  a  gra¬ 
tae  single  case  of  tirity  (Qulka)  is  possible  only  in  an  A'sura  marriage, 
|J”C  8U“  1  ‘  ’  therefore  the  gifts  of  kindred  and  a  gift  subsequent, 

°  which  are  specified  in  the  same  passage  (§  10.),  shall 

also  be  inherited  by  the  brother,  provided  they  are  relative  to  an 
A'sura  marriage. 

26.  But,  since  property,  received  as  a  fee  or  perquisite  .(Qulka)  in 

the  manner  described  (§  18  and  21.),  is  possible  under 

26.  Tlic  bro-  every  form  of  marriage,  the  brother  is  lieir  in  all  such 
flier  is  heir  to  the  instances;  conformably  with  the  text  [of  YAjria- 
fee  or  perquisite,  va[ltya{sj  F0r  it  contains  no  restriction  [to  any  par- 
of  marriage.  °'m  ticular  form  of  marriage, ||  not  to  that  called  Asura'in 

particular.*?] 

27.  Thus  the  text  of  Gautama  also  conveys  the  same  import  with 

that  of  KiftySyana.  (§  12.)  It  is  as  follows:  “The 

27.  A  passage  sister’s  fee  belongs  to  the  uterine  brothers;  after  them, 

of  Gautama  con-  jt  goes  to  the  mother;  and  next  to  the  father.  Some 
firms  this.  say,  before  her.”** 

28.  The  meaning  of  the  passage  is  this  :  in  the  first  place  that 

property  goes  to  her  brother  of  the  whole  blood.  But, 

28.  Exposition  on.  failure  of  them,  it  belongs  to  the  mother.  In  her 
of  the  passage.  default;  it  devolves  on  the  father. :+t  Some  say  before 

her.  This  is  stated  as  the  doctrine  of  ethers. 
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27.  And  next,  to  ihe  father.]  ofmfita-vahana  reads  and  interprets  this  passage 
of  Gautama  differently  from  other  compilers,  by  whom  it,  is  cited.  The  clause  “  and 
next,  to  the  father,”  which  yilkislma  reads  in  Jimfita-vahana’s  quotation,  is  not  found 
in  Gautama's  text  as  exhibited  io.his  institutes ;  nor  is  it  noticed  by  his  scholiast ;  nor 
inserted  in  ancient  quotations  of  this  passage;  nor  read  by  Achynta  in  Jlmuta-vAhana’s 
text.  The  scholiast,  with  HaSAyudiia,  Clianddqvara  and  others,  expounds  this  passage 
‘The  sister’s  gratuity  belongs  to  the  uterine  brothers,  after  [the  death  of]  the  mother; 
some  say  before  [her  demise  :’]  an  interpretation,  which,  as  Achyuta  oteerres,  is  re¬ 
jected  by  Jimuta-vahana. 

28.  Some  say  before  her.]  Some  hold,  that  it  devolves  on  the  father  neit  after 
brothers ;  and  on  the  mother  after  him.,  frikrshna. 


*  AJ  atm,  3.  51.  f  Crlkrsbria  and  Aohyuta. 

§  Clnjdamani.  Tide  1  10.  ji  Alahetjrara. 

**■  Gautama,  28.  23,  Ac. 

Y  ?  Tics  sentence  is  wanting  in  sonic  copies  of  Jiiuuta-Yahana. 


J  friktshpa. 
5  prlkrshna. 


S  DA'YA-BHA' 


..  CHAI 


.  SEC.  I 


Therefore,  the  property  goes 


,  ,  „  0-.. ^Stfe; 

whole  brothers ;  if  .  there  be  none,  to 


tO.  On  failure 
of  brothers,  I  be 

ftSaStl  -she  be  dead,  to  the  father:  but,  oil  failure^; aiftiihlc, 
otto  the  husband!  it  devolves  on  the  husband.  Thus  ,.K.nty!l4^na'’''Sa.ys;. 

So  Kityayf  ,,ri'>u+ 

ordains.  .  o 

SO.  By  saying  “  on  failure  of  the  kindred,”  [or  of  the  lather  and 
mother,*]  the  failure  of  brothers  is  likewise  indicated. 

J.  Explanation  For,  since  the  parent’s  right  of  succession  is  in  default, 
**"  of  brothers,  [the  failure  of  the  preferable  claim]  must 

be  concluded  by  the  argument  a  fortiori  Exemplified  in 
the  case  of  the  loaf  and  staff. t 

31.  On  failure  of  heirs  down  to  the  husband,  this  rule  again  is 

31  On  failure  provided,  which  Vihaspati  thus  delivers,  -‘The  mother’s 
of  heirs  above-  sister,  the  maternal  uncle,  the  father’s  sister,  the 
mentioned,  colla-  mother-in-law,  and  the  wife  of  an  cider  brother,  are 
terals  inherit.  .  pronounced. similar  to  mothers.  If  they  leave  no  issue 
.  ,  of  their  bodies,  nor  son  [of  a  rival  wife,]  nor  daugh- 

d0t  *■*  ">?'  nor  son  of  those  persons,  the  sister’s  son  Ll 
. r  the  rest  shall  take  their  property  ” 

.32.  Both  son  and  daughter  are  here  signified  by  the  terms  “  issue 
of  the  body.’’  For  they  bar  every  other  claimant. 

32.  And  ex-  By  “  son”  is  meant  the  child  of  a  rival  wife.  Fora 

plained.  passage  of . law  expresses,  “If,  among  all  the  wives  of 

the  same  husband,  one  bring  forth  a  male  child,  Manu 
has  declared  them  all,  by  means  of  that  son,  to  be  mothers  of  male 
issue”!  Nor  is  the  term  “ son”  an  epithet,  of 
it  would  be  superfluous ;  and  the  sister’s  so 
would  have  the  right  of  succession,  though  a  s 
contemporary  wife  be  living. 

33.  Thedaugh-  S3.  If  there  be  no  legitimate 

oiTf*  ilnre^Mbe  n0V  a  godson  in  the  male  line,  nc 
daughter  and  ot  t,le  right  of  succession  devolv 

mule  wane.  •  .  ter’s  son. 


of  the  teat. 


issue  of  the  body 
or  other  remote 
i  [or  a  grandsong]  of 


r  daughter, 
n  of  a  rival 
the  daugh- 


ANNOTATIONS. 


Halttyudha’s  inlerjprelat.ioii  ‘  Some  hold,  that  it,  devoir 
the  mother  be  living,'  is  thus  set  aside.  Aciiyuia. 

29.  Given  to  her  by  her  kindred.  )  Given  by  her  fame 
32.  The  child  of  a  rival  wife.]  The  s„u  of  sneli  a  a  d's 
of  such  ao«  :  for  the  gender  is  here  employed  inncuiimiv: 
spiinp,  »he  becomes  the  giver  of  funeral  ohla'.ioas  to  (he  bus 
ancestor*  to  the  third  degree,  prfkialin*. 

Including  also  .adopted  sons.  Achjuta,  Ac. 

■  38.  Nor  a  grandson,  nor  a  son  of  a  rival  wife,  the  succ 
ter's  son.]  This  passage  is  censured  by  fhSkrslu.m ;  who  s 


*  Haglmnandana,  Ac.  •  +  Vide  C,  2  5 


34.  By  the  pror 


sons  ot  those  persons”  (8  81.) 
imd  the  child  of  »  rival  -wife 
then-  sons  have  a  right  to 


e  ft  ngh 
80,  for  h< 

excluded  from  the  nidation  ot  food  at  obsequies. 

35.  For  want  then  oi  sons  ami  e  ther  linear  heirs  as  here  specified, 
Thrt  pv  and  in  detiinltol 'ovot.hevs  nr  other  preferable  claimants, 
w?.«  fires  rtlslo  including  the  husrand.  the.  inheritance  passes  to  the 
<0  tlio  right,  of  sisters  son  and  the  vest.,  although  kinsmen,  as  the 
succession.  father-in-Jiitv,  the  husband  s  elder  orothcr,  or  the  like, 

be  living.  For  the  text  3 Id  bears  no  other  import;  and  the  chief 

purpose  of  indicating,  under  the  iiern.l  of  inheritance,  the  competency 
to  present,  funeral  oblations,  as  is  done  by  describing  the  women  as 
similar  to  mothers,  and  certain  persons  as  standing  in  the  relation  to 
them  oi  sons,  is  to  suggest  the  right  of  succession  to  their  property. 

36.  Hence,  since  the  text  enumerates  '■  sister’s  son,”  &c.  if  the  order 
of  succession  consequently  be,  first  the  sister's  son, 
30.  But  not.  t,jleu  the  husband  s  sister’s  son,  next  the  child  of  the 
succession1.001  °  husband  s  younger  brother,  after  wards  the  child  of  the 
husband’s  elder  brother,  then  the  son  of  the  brother, 
after  him  the  son-in-law.  and  subsequently  the  younger  brother-in-law, 

-  the  right  would  devolve  last  ol  all  on  the  younger  brother  of  the  hus¬ 
band,  "contrary  to  the  opinion  and  practice  of  venerable  persons.  There¬ 
fore,  the  text  "is  propounded,  not  as  declaratory  of  the  order  of  inheri¬ 
tance,  but  as  expressive  ol  the  strength  ot  the  fact,  [namely  of  the 
benefits  conferred  .*]  Thus  it  is  declared  by  Manu,  under  the  head  of 
inheritance,  “  To  three  ancestors  must  water  be 
Passages  of  given  at  their  obsequies ;  for  three  is  the  funeral  ob- 
Manu,  Y'ijiiaval-  lotion  of  food. ordained :  the  fourth  is  the.  giver  of  ob- 
s"°"’.v.sJ‘°f  lations ;  but  the  fifth  has  no  concern  with  them/’t  In 
confer  like  manner  Yajnavalkya  shows  succession  to  property 
reH  ui  right  of  the  funeral  oblation  :  “  Among  these  [sons 

oi  various  -descriptions.]  the  next,  in  order  is  heir,  and 
giver  of  oblations,  on  failure  of  the  preceding.  •  The  son’s  pftferable 
ncrH  too  apnoars  to  rest  on  his  nresentmg  the  greatest  number  of  bene¬ 
ficial  oWstions  and  on  Ins  rescuing  his  parent  from  hell.  And  a 


ANNOTATIONS. 

atoning,  that  the  dangliier’s  son  ought  to  inherit  before  the  son  of  a  contemporary 
fe.  Achynta  con.-iiiers  lire  reading  of  the.  text  to  be  questionable;  and  M»he<;vara 
enounces’  it  to  be  suurious.  He  also  rejects  the  words  *■  nor  a  grandson”  as  unneces- 
rv  and  improperly  introduced  in  this  place.  Haalmnandana,  in  the  Diya-tatva, 
ipyiiig  Jfmut.a-v&haha’s  argument,  onii's  this  passage  altogether;  and  the  author  of 
•  *  Vframitrodaya  has  substituted  one  of  quite  different  import. 

34,  Br  the  pronoun  . . the -woman’s  own  issue  and  the  child  of  a  rival 

ife  are  signified.]  The  pronoun  refers  not  to  the  nearest  term  “daughter’s  son,” 
it  to  ihe  remote  terms  “  issue  of  the  body”  and  “  SOB  of  a  contemporary  wife.” 
frUEjitrodaya. 

*  fiiktshpa  and  Chulamani.  [1  Strange,  H.  L.  128.-— t  Mann,  9. 16C. 
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passage  of  Vrddha  (^ittStapa  expressly  provides  for  the  funeral  obla¬ 
tions  of  these  women  :  “  For  the  wife  of  a  maternal  uncle  or  of  a  sis¬ 
ter's  son,  of  a  father-in-law  arid  of  a  spiritual  parent,  of  a  friend  and  of 
a  maternal  grandfather,  as  well  as  for  the  sister  of  the  mother  or  of  the 
father,  the  oblation  of  food  at  obsequies  must  be  performed.  Sueli  is 
the  settled  rule  among  those  who  are  conversant  with  the  Vedas.” 

37.  This  then  is  the  order  of  succession,  according  to  the  various 
degree  [of  benefit  to  the  owner  of  the  property*]  from 
the  oblation  of  food  at  obsequies.  In  the  first  place, 
the  husband’s  younger  brother  is  entitled  to  the 
woman’s  property ;  for  he  is  a  kinsman  (Sapirula,) 
and  presents  oblations  to  her,  to  her  husband,  and  to 
three  persons  to  whom  oblations  were  to’  be  offered  by 
her  husband.  After  him,  the  son  either  of  her  hus¬ 
band’s  elder  or  of  his  younger  brother,  is  heir  to  the 
separate  property  of  his  uncle’s  wife  ;  for  he  is  a  kins¬ 
man,  and  presents  oblations  to  her,  to  her  husband, 
arid  to  two  persons  to  whom  oblations  were  to  be 
offered  by  her  husband  On  failure  of  such,  the  sister’s 
son,  though  he  be  not  a  kinsman  (Sapinda,)  inherits  the 
separate  property  left  by  his  mother’s  sister,  because 
he  presents  oblations  to  her,  and  to  three  persons,  ( her 
father  and  the  rest,)  to  whom  oblations  would  have 
been  offered  by  her  son.  In  default  of  him,  the  son 
of  her  husband’s  sister  (for  it .  is  reasonable,  since  the  husband  has  a 
weaker  claim  than  the  son,  that  persons  claiming  under  them  should 
have  similar  relative  precedence  ;>  is  heir  to  the  property  of  his  uncle’s 
wife ;  because  he  presents  oblations  to  three  persons  to  whom  they  ' 
were  to  be  offered  by  her  husband,  and  also  presents  oblations  to  her 
Then  llie  bro  and  to  her  husband.  On  failure  of  him,  the  brother's 

ther’nson.  *  f°  son  is  the  successor  to  his  aunt’s  property,  for  be  pre- 

•  r  •  ,  sents  oblations  to  the  father,  to  her  grandfather,  and 

iu-blw  *  ^ ‘°n‘  ‘  t0  herself-  ^  there  be  no  nephew,  the  husband  of 
^  .  her  daughter  is  heir  to  his  mother-in-law’s  property, 

since  he  presents  oblations  to  his  mother-in-law  and  father-in-law. 

38.  The  text  38.  This  order  of  succession  must  be  assumed  : 
heirs  not^tl'eir  aT“*  mention  of  "a  sister’s  son”  and  the  rest  (§  31) 
order  of°aucces-  was  intended  merely  for  an .  indication  of  the  heirs, 
sion.  without  specifying  the  order  in  which  the}"  succeed. 


57.  The  order 
of  succession  is  as 
follows. 

First  the  hus¬ 
band’s  younger 
brother. 


Next  the  sister’s 


Afterwards  the 


39.  Again,  on  failure  of  these  six,  it  must  be 
39.  If  those  understood,  that  the  succession  devolves  on  the  father- 
fail,  the  husband's  in-law,  the  husband’s  eldest  brother  and  the  rest,  ac- 
t  heroic,  inherit?  cording  to  their  nearness  of  kin  [the  nearest'  Sapinda, 
bemg  the  heir.t] 

40.  It  must  not  be  supposed,  that  this  text  (§  31.)  is  applicable 
40  The  failure  where  a  failure  °f  kinsmen  (Sapinda)  exists  :  for,  in 
of  these  heirs  was  .  this  chain  of  successors,  the  husband’s  younger  bro¬ 
ther,  and  his  son,  and  the  son  of  tlm  husband's  elder  . 


Mahe^vai-a, 


husband's  father 
km,  have  been 


iue  | of  ]ii-cli:n  ini;  the  father-in-law  to  the 
her-ni-irv.-r  nr  nt  recpilating  the  succos- 
■dov  f'l  M-iiii-il  in  the  passage  above  cited, 
has  lr.ii  nitriwhiccd  for  want  of  eompre- 
:e:;t  fuf  Vii.utpai;  §  31.  {  or  tliose  of  Manu 
kva.tjj  and  ofnndcManding  the  true  sense 


201 


otthe  law,  must  b$  rejected  as  destitute  of  reason  and 
■  ^Vfcwc  who  (like  U8  *]  submit  to  demonstration. 

•••*„.  .  ,  42.  Thus  has  succession  to  the  sej 

4*>  ConelMion.  tt  chikyess  woman  been  explained. 


•-  Who  are  1.  In  the  next  place,  persons  incompetent  to  in- 
ipe.tent  (°  ra-  ker;t  are  specified,  for  the  purpose  of  making  known, 
•m  from  the  by  exception,  competent  heirs.  On  this  subject 
siflr-dt  exeep-  Apastajjrha  says,  “  All  co-heirs,  who  are  endued  witli 
I  of  such  as  virtue,  are  entitled  to  the  property.  But  he,  who  dis- 
not-  '  sipates  wealth  by  his  vices,  should  be  debarred  from 

1  passage  of  participation,  even  though  he  be  the  first  born.” 


2.  This-  passage  is  read  by  Baloka  in  a  confused  mariner  and 
contrary  sense  :  But  he,  who  acquires  wealth  by  his 
readine  of  it  con  v“'tuous  conduct,  being  the  eldest  son,  should  be  made 
derailed-.  °n"  an  equal  sharer  with  the  father.”  That  reading  is  un¬ 
authorized. 

3.  Another  3.  So  “  The  heritable  right  of  one  who  has  been 

miriTfid  '^l^Ned  from  society,  and  his  competence  to  offer  ob- 
for  crimes  is  inca- ,  lotions  of  food  and  libations  of  water,  and  are  extinct.  ”+ 
■jrable  of  inherit-  One,  who  has  been  expelled  from  society,  is  a  person 
“g-  .  excluded  from  drinking  water  in  compauy(«.). 


chfidamipi  and  Q'rtkrshna. 

To>m»hy  banisln-d,  with  the  c< 
by  Y.gfwalkya.  Achyuia. 


*  Mabefvara. 
t  Cited  in  theVfraiuilroc 
tAmsni  and  Sm rU.-nra.  it  is 
ilriki,  4c.,  to  £ankha  aiid  bik 
(a)  Sec  1  Jlorl.  Die.  Sir 


.AW-1I00KS. 


rn  oi  a  woman  of  equal  class, 
i  i“  in i worthy  of  the  paternal 
I  to  belong  to  such  kinsmen, 
s  [to  the  owner,*]  as  are  of 
oi  redeems  his  father  from  debt 
beings.  Consequently  there 
V  hat  can  be  done  with  a  cow 
s  >.  For  what  purpose  was  that 
in  on  s  ?  A  son,  who  is  devoid  of 
is  destitute  of  devotion  and 


therefore  he  is  nai 
self.”+(o/;  By  thi 
are  stated,  as  eftec 
nexion  with  the  ] 


So  [the  same  author :]  “  Ii 

uu  eml.  excluded  from  a  shi 
nisquali-  sons  born  blind  am 
“s-  a.nd  dumb,  and  thosi 


8.  The  impotent  per 


wlio  diligently  performs  the  obse- 
and  oilier  ancestors,  is  of  approved 
ough  lip  be  uninitiated  :  not  a  son 
at  even  with  the  whole  Veda.” 
s  father  from  the  hell  called  put 
led  put!, -a  by  the  self-existent  hiin- 
and  similar*  passages,' great  benefits 
ed  bv  means  of  a  son.  His  con- 
ropertv  is  therefore  the  reward  of 
If  then  he  neglect  them,  how 
us  lure?  Accordingly  Manu  says, 
jrs,  who  are  addicted  to  vice,  lose 

Impotent,  persons  and  outcasts  are 
rare  ot  the  heritage ;  and  so  are  per- 
id  deat :  as  well  as  madmen,  idiots, 
se  who  nave  lost  a  sense  [or  a  limb.”§] 
described  bv  KatySyana  :  “  The 

it-ent.  whose  urine  froths  hot,  whose 
r,  and  whose  virile  Member  is  void 

:ted  m  construction  with  the  words 
One,  who  is  incapable  of  articulat- 
ib.  An  idiot  is  a  person  not  suscep- 


ra.  +  Alanu,  t).  13S.  Vishnu,  15.  43.  Vide  Infra.  C.  U.  Si  ct.  1.  § 
2H.  §  Mann,  9.  201.  [1  Mori.  Dip.  338.] 

u-  puttra  is  formed  from  the  root  Pu  (whence  the  Latin  jm-er)  by 
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10.  Yajnavalkya  says,  "An  outcast  and  his  issue,  an  impotent 
"  ' person,  one  lame,  a  roadman,  an  idiot,  a  blind  man,  a 
'10.  A  similar ,  person  afflicted  with  an  incurable  disease,  [as  well  as 
of  Yajna-  others  similarly  disqualified,]  must  be  maintained  ;  ex- 
,“k*a-  eluding  them  however  from  participation.”*  One, 

who  cannot  walk,  is  lame. 


•  11.  Although  they  he  excluded  from  participation,  they  ought  to, 
...  be  maintained,  excepting  however  the  outcast  and  his 

31.  Those  de-  son.  That  is  taught  by  Devala  When  the  father  is 
Wd  from  in-.  dead  [as  we][  as  in  his  lifetimef]  an  impotent  man,  a 
.t!  leper,  a  madman,  an  idiot,  a  blind  man,  an  outcast,  the 


cepii..g  the  out-  offspring  of  an  outcast,  and  a  person  wearing  the 
cast  and  his  son.  token  [of  religious  mendicity,]  are  not  competent  to 
share  the  heritage.  Food  and  raiment  should  be 


Detair^k 

explained. 


of  given  to  them,  excepting  the  outcast.  But  the  sons 
of  such  persons,  being  free  from  similar  defects,  shall 
obtain  their  father’s  share  of  the  inheritance.”  A 


person  wearing  the  token  of  mendicity  is  one  who  has  become  a  religi¬ 
ous  wanderer  or  ascetic. 


12.  By  the  term  outcast,  his  son  also  is  intended  ;  for  he  is  de¬ 
graded,  being  procreated  byr  an  outcast.  That  is  con- 
12.  A  son  bom  firmed  by  BaudhSyanh,  who  says,  “  Let  the  co-heirs 
dation  thf  ,deglfr  suPPorf  with  food  and  apparel  those  who  are  ineapa- 
tteri"  »n  outcast  ble  of  business,  as  well  as  the. blind,  idiots,  impotent 
B,udh.ijana  ci-  persons,  those  afflicted  with  disease  and  calamity,  and 
ted.  others  ■who  are  incompetent  to  the  performance  of 

duties :  excepting  however  the  outcast  and  his  issue.” 


13. 


13.  Nar 
enumeration 


disqualified 


Gn  this  subject,  Narada  says,  “An  enemy-  to  his  father,  an 
outcast,  an  impotent  person,  and  one  who  is  addicted 
rada’s  to  vice  [or  has  been  expelled  from  society,]  take  no 
°/>  shares  of  the  inheritance  even  though  they  be  legiti- 
per'  mate  :  much  less,  if  they  be  sons  of  the  wife  by  an  ap¬ 
pointed  kinsman.”] 


ANNOTATIONS. 

10.  As  well  as  others.]  This  is  a  part  of  the  text  as  read  by  the  Minlkshara, 
Smffichandnka  and  Halnakara.  But  Jimnia-ruhana  and  Yiicluspati  Jlipra  read  arta 
‘  afflicted,’  in  place  of  udya  ‘  o',  hers.’ 

11.  Excepting  the  outcast  and  his  son.]  Meaning  a  son  begotten  after  the  de¬ 
gradation  of  thr  father,  ^rfkfshna. 

Wearing  (he  token  of  mendicity.]  The  term'  linsi  is  understood  by  Jfmuta-vAhnna 
,as  signifying  a  person  who  has  entered  into  a  religious  order,  of  which  lo- wears  the 
symbol.  But  other  compilers  tea  the  authors  of  the  Rituakara,  Smrli-ebr.ndrika,  &c.) 
explain  it  a  hypocrite  and  impostor,  or  a  sectary  and  heretic. 

13.  One  who  is  addicted  to  vice.]  So  the  term,  as  read  by  Jfinu'a-vahana,  is  ex¬ 
plained  by  his  commentator  Maheqvara.  .In  the  l’lakatpi  it  is  read  upnpAtacf  instead  of 
aupapatics,  and  is  similarly  explained,  according  to  the  quotation  in  the  llatnakara. 

*  Yfijii&Talkys,  2,  Ul  t  SmMi-chandrikA  i  Nfirada,  13.  23. 


II'.  Katvayai 


tint  J  li<  n 
.or  :  and  begotten 
ot  l.lie  mheritanr 


a  woman  married  in 
n  her  by  a  kinsman, 
and  so  is  an  apostate 


The  f 


»  t)jb(  b, 

>,  both  luai 


nd  after  marrying  one 
are  contrary  to  regular 
ic  women,  being  cehd- 
iroated  by  a  kinsman 
nworthy  of  the  inheri- 
ielf,  being  of  the  same 
:i  m  irregular  order,  is  heir  to  the 
■o  bv  the  husband  on  a  wife  dissimi- 
gradation. 


authorized  to  raise  up  issue  to  the 
tance  But  a  son  Kg  tbn  It  tlu 
tribe,  on  his  wedded  wile  espouse 

lar  m  class  but  espoused  in  regular 

Hi.  That  is  declared  by  KStvayana  :  ••  But  the  son  of  a  woman 
married  in  irregular  order,  may  be  heir  provided  he 
1 G'  Ar !? f.h“  belong  to  the  same  tribe  with  lus  father :  and  so  may 
vana*”00  V'1 "  1  the  son  ot  a  man.  belonging  to  a  different  [but  supe- 
“  nor"]  tribe,,  by  a  woman  espoused  in  the  regular 

gradation.  The  son  of  a  woman  married  to  a  man  of  inferior  tribe,  is 
not  heir  to  the  estate.  Food  andyaiment  only  are  considered  to  be  due 
to  him  by  his  kinsmen.  But,  on  failure  ol  tiiern,  he  may  take  the 
paternal  wealth.  The  kinsmen  shall  not  be  compelled  to  give  the. 
wealth  received  by  them,  not  being  his  patrimony.’- 

17.  A  possibility  •  exists  of  an  impotent  man,  and  the  rest  as 
above  enumerated  (§  7),  espousing  wives.  “  If  the 
17.  DisqualUi-  emiuch  and  the  rest  should  at  any  time  desire  to 
Hv/issue'5  nl!^'  many,  the  offspring  of  such  as  have  issue,'  shall  be 
“avc  “s‘  -  capable  of  inheriting.”!  Issue  signifies  offspring. 


ANNOTATIONS. 


.n  the  Kftlpattrw,  is  apapatrita, 

Lduikani  and  Cbitttimara,  the 


t  the  Smrti-chauc 


-chaudrfka 


i  Chinl'unani  read  narik'haa 
instead  of  nnrikthau  teshu 
that  is.  as  observed  in  tile 

onsed  in  regular  gradation.] 
r  class.  9rhfitr.a. 
la’s  reading,  gi.tsacliiiadana- 
d  gn'isaclihadaaam  atjantara 
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18.  It  must  not  be  objected,  how  can  they  contract  marriages, 
since  the  eunuch,  not  being  male,  is  incapable  of  pro- 
18.  An  objee-  .creation,  and  the  dumb  man  and  the  rest  [or  those 
tion  answered.  born  deaf  or  blind]  are  degraded  for  want  of  initiation 
and  investiture,  because  they  are  unapt  for  [the  preparatory]  study  ? 
The  eunuch  may  obtain  issue  from  his  wife  by  means  of  another  man ; 
and  a  person  unfit  for  investiture  with  the  sacerdotal  string  is  not 
degraded  from  his  tribe  for  want  of  that  initiation,  any  more  than  a 
Cfidna. 

19:  Sons  of  dis-  19.  Therefore  the  sous  of  such  persons,  being, 

qualified  persons  either  their  natural  offspring  or  issue  raised  up  by 
inherit,  if  free  the  wife,  as  the  case  may  be,  are  entitled,  provided 
frota  similar  de-  they'  be  free  from  similar  defects,  to  take  their  allot- 
ec  *'  ments  according  to  the  pretensions  of  their  fathers. 

Their  daughters  must  be  maintained  until  married,  and  their  childless 
wives  must  be  supported  for  life.  It  is  so  declared  by  Yajnavalkya : 

“  Their  sons,  whether  legitimate  or  the  offspring  of 
This  is  confirm-  the  soil,  are  entitled  to  allotments  if  free  from  similar 
v'/c*  S?*,a8e  defects.  Their  daughters  also  must  be  maintained 
0  J  ’  I8-  until  provided  with  husbands.  Their  childless  wives, 
conducting  themselves  aright,  must  he  supported :  but  such  as  arc 
unchaste,  should  be  expelled ;  and  so  indeed  should  those  who  are 
perverse.”* 

20  Conclusion  20,  Thus  it  has  been  explained,  who  are  persons 

incompetent  to  inherit. 


ANNOTATIONS. 

Not  being  his  patrimony.]  The  commentators,  Iprikislina  and  Achyuta,  slate  another 
reading  in  the  first  instance ;  svapitryam  “  [their]  own  patrimony”-  instead  of  apitryam 
“  not  [his]  patrimony.”  They  notice,  however,  this  last  reading,  as  one  which  may 
have  been  intended  by  the  author.  It  is  that  which  the  Smfti-ehandrika,  R.itnakara 
and  other  compilatfbns  exhibit.  Orfkfshpa  aud  Achyuta  deduce  the  same  meaning  in 
both  ways  of  reading  the  text.  Bat  Maheqvara  understood  the.  passage  differently ; 
*  The  kinsmen  shall  not  be  compelled  to  give  up  to  him  wealth  received  by  them  being 
his  own  patrimony  they  shall  not.  be  compelled  to  share  it  with  him  ;  but  he  must  be 
maintained  by  them  with  food  and  raiment.  Chudamani,  again,  follows  the  otlier 
reading,  but  with  a  different  interpretation:  ‘The  kinsmen  shall  not  be  compelled  to 
give  np  his  father’3  wealth,  received  by  them,  though  not  their  patrimony.’ 

19.  As  thecasemay  be.]  A  dumb  man  or  the.  like  may  have  cither  natural  off¬ 
spring  or  issue  raised  up  to  him  by  his  wife.  But  the  impotent  can  only  have  issue  so 
raised,  ^rfktshna. 

Allotments  according  to  the  pretensions  of  their  fathers.]  Such  allotment  as  their 
fathers  would  have  had  if  capable  of  inheriting.  Achyuta. 

Sueh  share  as  should  have  belonged  to  their  respective  fathers,  according  as  these 
may  be  either  sons  of  a  Brail mani  woman,  or  of  a  Kshalriya,  or  of  a  woman  of  mini  her 
tribe,  yrfktshna. 


*  Vajnaralkya,  2.  142  and  113. 


■IIAJ’TEJI  VI. 


Effects  liable,  or  not  liable .  to  I’artitUm. 


SECTION  I. 

1 .  In  the  next  place,  effects  which  may  be  divided,  and  such  as 
]  The  wtvi  aie  exe,r,ptci-l  from  partition,  are  here  explained.  On 

mony  m'd  'joint  that  subject  KStyAyana  says,  “  What  belonged  to  the 
stock  may  be  di-  paternal  grandfather,  or  to  the  father,  and  any  thing 
rided :  '  else  [appertaining  to  the  co-heirs,  having  been]  ac- 

As  is  declared  qnired  by  themselves ;  must  all  be  divided  at  a  parti- 
by  Kiitjajana.  tion  among  heirs.” ' 

2.  And  any  thing  else.]  Here  the  particle  '  and’  is  connected,  in 

the  sentence,  with  the  term  ‘themselves;’  viz.,  ‘acquir- 
2.  Exposition  ed  by  themselves  or,  as  implied  by  the  conjunctive 
of  his  text,  particle,  acquired  by  another  jxirson  :  but  bis  acquisi¬ 

tion  must  have  been  made  through  the  common  pro¬ 
perty  [or  else  by  joint  personal  labour*].  Such  is  the  meaning. 

3  Separate  nc.-  3.  Manu  and  Vishnu  declare  indivisible  what 
quisit-ions  are  not  is  gained  without  expenditure.  “  What  a  brother  has 
to  be  shared :  ac-  acquired  by  his  labour,  without  using  the  patrimony, 
cordmg  to  Menu  jle  nee(j  not  give  up  without  his  assent ;  for  it  was 
imrt  Visb*u-  gained  by  his  own  exertion.”t 

4.  Since  the  patrimony  is  not  used,  there  is  no  exertion  on  the 
4.  Reason  of  side  of  the  others,  through  the  means  of  the  common 
the  exception  property :  and,  since  it  was  obtained  by  the  man’s 
from  participation.  OTn  labour,  there  is  no  corporeal  effort  on  the  part  of 
the  rest :  it  is.  therefore,  the  separate  property  of  the  acquirer  alone; 
for  the  phrase  “  it  was  gained  by  his  own  exertion,”  is  stated  as  a 
reason. 

6.  It  must  he  5.  So  Yytfsa  ordains  :  «  What  a  man  gains  by 

an  acquisition  ;ns  own  ability,  without  relying  on  the  patrimony, 
n«e  of  *bc  ioinf  he  shall  not  give  up  to  the  co-heirs;  nor  that  which 
funds :  as  Vjfca  «  acquired  by  learning.’” 


ANNOTATIONS. 

1.  To  the  paternal  grandfather.]  Meaning  any  relation  in  general,  ^r&fshna 
ar.d  Achjuta.  _ _ _ _ 


*  Chudimani  and  Orikiskm. 

T  Mann,  0.  20K.  Vishnu.  It.  12,  Vide  Infra.  5  SI.  The  second  half  of  the  stanza 
read  otherwise  in  the  Miiiksliara,  Oil.  1.  Sect,  i.  §  10. 
i  Vide  infra.  5  3\  ' 


'  6.  Since  it  is  expressed  in  general  terms,  1  what  lie  gains  solely 
a  Exposition  by  bis  own  ability,’  all  property,  so  acquired,  being 
of  the  text.  .  his  own,  is  not  common.  But,  as  the  gains  of  science, 
The  gains  of  though  obtained  by  the  man’s  own  ability,  are  shaved 
science  an  ex-  by  parceners  equally  or  more  proficient  in  knowledge, 
cepted.  the  phrase  “  nor  that  which  is  acquired  by  learning,” 

is  subjoined  for  the  sake  of  excluding  illiterate  or  less  learned  parce- 


7.  Other sepa-  7.  So  Yajnavalkya directs  :  “Whatever’ else  is  ae¬ 
rate"  gaina  install-  quired  by  the  co-parcener  himself,  without  detriment 
ced  by  YAj  naval-  to  the  father’s  estate,  as  a  present  from  a  friend,  or  a 

gift  at  nuptials,  does  not  appertain  to  the  co-heirs.”*' 

8.  Here,  the  mention  of  “  a  present  from  a  friend”  and  so  forth 

8.  Explana-  is  intended  for  illustration  only ;  since  it  is  in  such 
tion  of  his  text  modes  that  acquisitions  are  usually  made  without  ex¬ 
penditure. 

9.  So  Manu  likewise  says :  “  Wealth,  however,  acquired  by 

9.  A  passage  learning,  belongs  exclusively  to  him,  who  acquired  it ; 
of  Manu  quoted.  and  so  does  any  thing  given  by  a  friend,  received  on 
account  of  marriage,  or  presented  as  a  mark  of  respect.”-!' 


10.  Vyasa  [delivers  a  similar  precept :]  "  Wealth  gained  by 

10  One  of  Vvasa  science,  or  earned  by  valour,  or  received  from  affec- 
’  '  tionate  kindred,  belongs  at  tlie  time  of  partition,  to 
him  [who  acquired  it ;]  and  shall  not  be  claimed  by  the  co-heirs.” 


11.  Gift  of  af-  11-.  What  is  obtained  through  favour  or  the  like, 
fectionate  kind-  from  a  father,  uncle,  or  other  kind  relations,  is  received 
red  explained.  from  affectionate  kindred. 


’  ANNOTATIONS. 

6.  His  own.]  Acquired  with  his  own  wealth  and  by  his  own  labour  onlr. 
frfklshna. 

Not  common.]  Not  liable  to  be  shared  with  the  rest  of  the  brothers,  prfktshna. 

.9.  Exclusively.]  An  illiterate  person,  and  one  of  inferior  learning,  are  thus  ex¬ 
cepted.  prfktsbna. 

On  account  of  marriage.]  Received  from  a  father-in-law,  on  account  of  becoming 
his  son-inlaw,  prfkrshna. 

As  a  mark  of  respect.]  Obtained  by  officiating  ss  a  priest,  prfkfshna. 

As  a  mark  of  respect  at  the  time  of  giving  a  madhuparka.  The  interpretation  of 
the  worif  mAdhuparkika,  by  Mcdhatithi  and  Gdvinda-nija,  who  explain  it  ‘  weallh 
gained  by  officiating  as  a  priest,’  is  erroneous,  since  that  is  gained  bv  science  (See 
KatyayanaJ.)  Kulluka  Bbatta.  ' 


J2.  Niiriulii.  similarly  says.  “  Excepting  what  is  gained  by  valour, 
1  the  wealth  of  a  witf,  and  what  in  acquired  by  science, 

of^rST  "dtieli  are  three  sorts  of  property  exempt  from  parti¬ 
tion  ;  and  any  favour  conferred  bv  a  father.”* 

13-  What  was  received  at  the  time  of  obtaining  a  wife  is  here 

13.  Imposition  ™}'oA  t,U!  “  'V^11  ot' ■  wiffc  ’  ’  £«**  obta^' 

of  the  text  Ex-  ed  on  account  of  marriage,  Excepting  these  acqutsi- 
cepting  the  above,  tious  (§  12),  let  him  divide  other  property:  for  this 
oilier  property  phrase  is  here  understood,  as  expressed  in  another  sen- 
may  be  divided.  ■  tence.f 


14.  By  those  and  other  similar  passages,  the  circumstance  of  the 
property  having  been  acquired  by  valour  or  the  like, 
arct’omeiimca'lU  is  not.  stated  as  a  sufficient  reason  for  its  being  exempt 
able  to  be  star-  from  participation ;  since  a  distribution  even  of  pro- 
ed:  pet  ty  so  acquired,  is  expressly  ordained  in  certain 

as  declared  by  eases.  Thus  Vyksa  directs  a  partition  of  effects  so 
Vyksa ;  gained,  with  the  use  of  the  common  goods.  “  The  bre¬ 

thren  participate  in  that  wealth,  which  one  of  them  gains  by  valour  or 
the  like,  usiuo  ant-  common  property,  either  a  weapon  or  a  vehicle.  To 
him  two  shares  should  be  given  :  but  the  rest  should 
and  Narada.  share  alike.”  So  Niirada  ordains:  “He,  who  main¬ 
tains  the  family  of  a.  brother  studying  science,  shall  take,  be  he  ever  so 
ignorant,  a  share  of  the  wealth  gained  by  science.”! 


dally 


Since  the  term  “maintained  ’  is  exhibited  in  the  singul 
number,  if  the  family  of  the  brother,  who  is  studying 
science,  be  made  to  prosper  by  another  brother  at  the 
expense  of  Ids  own  wealth,  or  by  the  labour  of  his 
body,  then  he  also  has  a  title,  to  property  gained  by 


ANNOTATIONS. 


12.  The  wealth  of  a  wife.)  Since  the  separate  wealth  of  a  wife  cannot  be  sup¬ 
posed  liable  to  partition,  (for  it  is  her  peculiar  property,)  the  author  expounds  the  text 
otherwise,  £rfkishiia. 

14.  Ignorant.]  Illiterate,  frfkislma. 


15.  Since  the  term  is  exhibited 
red  from  the  use  of  the  singular  nun 
else.  This  independency  is  an  ludeper 
separate  property  of  their  brothers  or  < 
two,  or  by  threej  unlettered,  co-hem-,  a 


in  the  singular  number.]  For  it  may  be  infer- 
uber,  that  the  act  is  independent  of  any  thing 
jdeuce  of  the  common  property,  as  well  as  of  the 
co-heirs.  Hence,  if  the  support  were  afforded  by 
ill  these  shall  participate,  IJMktshna. 


Bv  exhibiting  the  term  iu  the  singular  number,  an  exception  to  the  joint  property 
is  indicated,  and  not  exclusion  of  other  brothers  supporting  the  family  by  their  lauour, 
or  by  the.  expenditure  of  their  own  wealth.  Hence  two  such  brothers  would  also  take 
a  share  of  the  property  gained  through  science.  Mahefvara. 


t  NArada,  13. 


16.  So  [tie  same  legislator  says,]  “A  learned  man  need  not  give 
ie.  Another  pas-  .  a  ®fiare  of  his  own  acquired  wealth,  without  liis  assent, 

sage  of  Nirada.  .  to  an  unlearned  co-heir:  provided  it  were  not  gained 
by  him  using  the  paternal  estate.”* 

17.  The  word  “paternal”  intends  joint  property.  What  has  been 

17.  Thegsiwof  gained  by  him  without  using  that,  a  learned  man  need 
Kieaae  need  not,  not  give  up,  against  his  will,  to  an  unlearned  co-heir. 
bow*»«r,  be  shar-  But  to  a  learned  or  instructed  co-heir,  he  must  give  a 
l»rne*coSeirUn  share  of.  any  acquired  hy  him,  even  without  the 

use  of  joint  property.  Accordingly  .  pautama  says, 
SoGantama  de-  «  His  own  acquired  wealth,  a  learned  man  need  not 
eland.  gjYe  Up^  against  his  inclination,  to  unlearned  co-heirs.”-f- 

18.  What  is  gained  by  his  personal  labour  on  his  separate  funds, 

18.  Interprets-  beinf>  kis  own  acquired  property,  lie  need  not  give 


19.  It  relates  to  19.  This,  however,  relates  only  to  the  gains  of 
snce^*1” aareeine  se'ence.  So  KdtySyana  declares:  “No  part  of  the 
with 'a  passage  id  wealth,  which  is  gained  hy  science,  need  be  given  by 
Katjayana"  They  a  learned  man,  to  his  unlearned  co-heirs :  but  such 
ace  shared  with  property  must  be  yielded  by  him,  to  those  who  are 
such  as  are  equal-  equal  or  superior  in  learning.” 
ly  or  more  learn-  •  ° 


20.  The  word  learning,  expressed  in  the  text,  [and  occurring- 
90,  Exposition  there  onee  ““Wl is  connected  with  both  terms,  “equal” 

of  the  teit  and  “  superior.”  Therefore,  it  must  be  yielded  to  such 

as  are  equal  or  superior  in  learning :  but  those  wlio  are 
less  learned,  or  who  are  unlearned,  have  no  right  to  participate. 

21.  Since  it  appears  from  these  and  other  texts,  that  partition 

does  or  not  take  place,  in  the  case  of  wealth  acquired 
,21.  Theesseu-  .  by  science,,  valour  or  the  like,  according  as  joint  pro- 
tlat  no usiTbave  Perty  is  or  is  not  employed;  and  since  this  alone  is 
been  made  of  joint  the  reason  ;  a  revealed  maxim,  containing  that  term 
funds.  only;  must  be  inferred  in  words  such  as  these,  ‘  divide 


ANNOTATIONS. 

16.  Using  the  paternal  estate.]  This  regards  the  employment  of  funds  otherwise 
than  for  food  and  raiment :  for  wealth  must  be  used  for  such  pur-poses  even  by  a  'per¬ 
son  remaining  at  home.  ChudAmani  and  f  rftrslma. 

17.  Intends  joint  property.]  Else,  there  would  be  no  partition,  if  the  cslatc  of 
the  grandfather  or  other  ancestor  were  used. 

19.  This  relates  only  to  the  gains  of  science.]  For  any  other  properly,  acquired 
by  himself,  need  not  be  surrendered,  either  to  learu  or  unlearned  co-hcirs!  tjnkfshna. 

21.  Sines  this  alone  is  the  reaaon.]  Since  the  making  of  the  acquisition  wither 
without  the  use  of  such  property  is  alone  the  reason :  since  acquisition  with  the  use  of 
it  is  n  ground  of  partition :  and  without  such  use,  a  ground  of  exemption  from  partition, 
Qrfkrshna. 


that,  wiuuli  is  acquired  by  use ;  not  one  containing 
also  tin;  terms  '  gained  by  valour’  and  so  forth  :  for  the 
purpose  is  accompli, shed  by  the  genera]  maxim,  which 
must  necessarily  be  inferred. 


3.  01-  the  same  meaning  may  be  deduced  from  reasoning  [with¬ 

out  the  trouble  of  inferring  the  origin  of  the  rule  from 
>r  I  he  rule  a  lost  passage  of  scripture*].  That,  which  is  acquired 
grounded  py  a  person,  belongs  exclusively  to  him,  so  long  as  he 
311  ‘  lives  ;  if  there  be  no  special  rule  [to  the  contrary'] : 

here  the  exertion  of  one  is  merely  .through  the  joint  property, 
ie  other  contributes  to  the  acquisition  by  his  person  and  wealth, 
it  is  a  rule  suggested  by  reason,  that  the  one  shall 
shares  of  have  a  single  share,  and  the  other  two.  Hence  like- 
l  should  ta  wjse  ft  follows,  that,  if  the  joint  stock  be  used,  shares 
of  ^  the  sh°uld  be  assigned  to  each  person  in  proportion  to 
the  amount  of  his  allotment,  be  it  little  or  much,  which 


24.  Moreover  the  text  of  Katy£yana  [is  similarly 
Kalyaya-  founded  on  reason.]  "  When  brethren  separated  in 
ides  ai-ule  regarcl  t0  the  patrimony,  and  subsequently  living  anew 
larccners0]  together,  make  a  [second]  partition,  he,  from  whom  an 
acquisition  lias  proceeded,  shall  again  take  a  double 
share.” 
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'  25.  This  is  expounded  by  (Jrikara  as  signifyin. 

25.  friknra’s  that,  ‘  a  re-united  parcener,-  who  has  made  an  acquis 


26.  Hence  it  appears  to  be  the  opinion  both  of  the  saint  and  of 

the  commentator,  that  wealth,  gained  with  no  use  of 
28^1  (pin,  made  the  common  funds,  appertains  exclusively  to  the  ac- 
InMnSml^nroDer-  1uiler>  even  in  the  instance  of  a  reunion  of  co-parce- 
t-  ,  ”  ”  nere;  and  that  such  wealth  is  not  joint  property  :  since 

no  special  allotment  is  directed  in  the  case  of  a  gain 
made  without  use  of  joint  stock. 

27.  Such  being  their  meaning,  the  same  is  equally  proper  for  the 

unseparated  co-parcener,  as  for  the  reunited  one : 
27.  The  same  because  residence  in  the  same  abode  [which  implies 
fhsT* art  t>ef0re  *  Junct'011  °f  property*]  is  equally  pertinent  as  a  reason, 
8  P  1  ,on-  when  separation  has  not  yet  taken  place,  as  when  it 
has  been  annulled.  Since  the  text  is  likewise  pertinent,  as  directing, 
that  the  acquirer  shall  have  two  shares  of  an  acquisition  made  with  the- 
use  of  common  property,  it  is  not  right  to  restrict  it  to  the  case  of  re¬ 
united  parceners :  for  the  reasoning,  taught  under  the  head  of  HolSka,f 
opposes  that  restriction. 

28.  Besides,  it  is  an  uncontested  rule,  that  an  acquirer,  as  such, 

23  An  acquirer  have  two  shares  of  wealth  gained  by  the  use  of 

using  joint  stock  joint  funds(a)  :  for  that  allotment  has  been  ordained  by 
has  two  shares,  a  text  [of  Vyasa]  above  cited  (§  14)  in  the  single  cose 
Not  using  it,  he  of  the  use  of  common  stock,  ft  is  not  reasonable  to 
should  have  the  assign  two  shares  only  in  the  instance  of  an  acquisi- 
w  0  e'  tion  made  by  personal  exertion  upon  separate  funds  : 

but  something  more  [than  two  shares]]  would  be  reasonable ;  either 
the  whole,  or  something  less  [than  the  wd>ole.§]  Here,  since  something- 
less  [than  the  wholejj]  lias  not  been  directed  either  by  sages  or  by 


ANNOTATIONS. 

26.  Of  the  saint  and  of  the  commentator.]  Of  the  saint ;  that  is,  of  Kal yajuna  : 
for,  after  specifying  residence  in  the  same  abode,  he  propounds  a  double  share,  i  f  the 
joint  stock  have  been  used  ;  and  does  not  direct  ail  allotment  in  the  case  of  wealth  ac¬ 
quired  with  no  use  of  common  funds.  Of  the  commentator;  that  is,  of  prikara:  for 
he  has  expressly  so  interpreted  the  text.  £rikrshna. 

27.  For  reasoning  opposes  that  restriction.]  As  a  precept  of  revelation  is  infer¬ 
red  in  these  terms,  ‘the  Holdka  should  be  performed/  to  authorize  the  observance  of 
♦hat  festival;  and  not  one  containing  the  term  Prichya  indicating  the  particular  people 
who  practise  it:  so  a  precept  of  revelation  is  inferred  in  these  terms  ‘I  lie  acquirer 
shall  Uke  two  shares  of  wealth  gained  with  the  use  of  common  property not  one 
containing  the  term  *  reunited  parcener,*  as  a  restrictive  epithet  of  the  acquirer.  (,>i- 

28.  Where  that. does  not  exist..]  Where  neither  five  use  of  flic  joint  funds,  nor  a 
common  exertion  of  the  rest  of  the  brethren,  exists ;  either  of  which  would  be  a  reason 
for  the  participation  of  the  co  heirs,  ^rikishm. 


*  prlkfsbnt  and  Achyuta.  t  Vide  §  22.  _1:  Ohu.Umani  and  £rikfs!nm. 

$  Ibid.  #  •  |!  Ibid.  O')  See  1  Mori,  Dig.  180.— ZV. 
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compilers ;  ai»«l  since  it  appear,  that  the  vest  of  the  brethren  partici¬ 
pate.  [in  one  case)  on  account,  of  the  employment  of  their  common 
stock ;  it  is  fit,  that  their  participation  should  be  null  [in  another  case] 
where  that  does  not  exist. 

29.  The  rule,  that  the  acquirer  shall  have  twice  as  much  as  the 
20.  The  rule  rest,  must  he  "rounded  on  reasoning  :  otherwise,  [if  its 
is  luntided  in  rea-  foundation  in  a  passage  of  scripture  is  to  be  assumed,* 
s'm  ;  and  reasoning  is  not  to  be  taken  as  its  ground  ;f  j  it 

would  be  necessary  either  to  insert  in  the  maxim  of  revelation  in  ques¬ 
tion,  the  condition  of  a  gain  made  |by  the  father  who  is  declared  en¬ 
titled  to  two  shares  ;t]  or  else  to  establish  separately  the  title  [of 
an  acquirer  to  a  double  share.^J 

‘if)  And  (h  30.  ft  is  therefore  true,  that  wealth  gained 

conclusion  is  true!  without  use  of  joint  stack  belongs  to  the  acquirer 
alone,  not  to  the  rest  of  the  co-parceners. 


.  Moreover,  a  general  maxim  [of  scnpture||]  to  this  extent, 
It  is  no  '  Let  all  share  what  is  gained  by  an  unseparated  co¬ 
parcener,’  cannot  be  interred.  For  an  exception  to 
wealth  acquired  bv  valour  or  the  like  [without  use 
of  the  ion) t.  stocks]  does  occur.  Thus  Manu  says, 
“  Wealth,  however,  acquired  by  learning,  belongs 
A  passage  of  exclusively  to  him,  who  acquired  it. :  and  so  does  any 
Manu  cited. n  thing  gdfen  by  a  friend,  received  on  account  of  mar¬ 
riage,  or  presented  as  a  mark  ot  respect.  ’**  So  Manu  and  Vishnu 


gains,  made  bc- 
sliall  be  shared. 


VNVJ1  VJIONS 


■l.  &n.  i  If  it  be  not  fonnded  on  lea¬ 
st  be  inserted  in  the  revealed  maxim 
If  then  a  passage  of  scripture  be 

.  would  not  have  a  double  share  ;  nor 
liter  of  the  property,  have  a  double 
establish  separately  the  title.’  The 
lateruily  or  other  particular  relation 
ice  it  would  be  troublesome  to  infer 
leht  to  ground  the  rule  on  reasoning. 


31.  Moreover  a  general  maxim,  ,£e„  cannot  be  inferred.]  If  the  rule  were  founded 
m  reasoning,  the  acquirer's  allotment,  should  be  proportionate  to  his  exertion :  and  a 
roncral  direction  for  his  taking  a  double  share  would  consequently  be  improper.  Hence 
t.  is  rigid,  that  the  acquirer’s  double  portion  should  be  grounded  oil  a  general  maxim 
.1'  revelation  in  these  Icons,  ‘  the  acquirer  has  two  shares  of  what  is  gained  before  par¬ 
tition,  and  the  rest  have,  one  apiece  accordingly,  it  is  seen  in  the  practice  of  the 
world,  that,  in  the  instance  of  wealth  accepted  as  a  present,  though  it  bo  gained  with¬ 
out.  use  of  joiut  stock,  all  participate  on  the  sole  ground  of  its  being  acquired  by  an 
iinsenarsiod  eA.nneoen(.e  Weiohin.-r  Ibis  nninion  of'Crfkam’a.  the  author  censures  it. 


*  Mahcqvara  f  ikrshna.  J  £rffcrshna,  Clihd/imani,  £r. 

§  Ibid.  ||  JJahcQvara.  *},  frfkishna  and  Chuiiraai.ii. 

'■)  Mauu,  9.  200.  Vide  supra,  [  ?. 
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ordain,  "  What  a  brother  has  acquired  by  his  labor, 
Mtd  of  Maau  and  without  using  the  patrimony,  he  need  not  giro  up 
™'  .without  his  assent;  for  it  was  gained  by  his  own 

exertion.”* 

32.  .  Without  using.]  This  is  connected  likewise  with  wealth 
32  gj maitinn  ac1uired  by  learning :  for,  in  such  instance  also,  a 
of  thoqe, texts.  -  precept,  ordaining  partition  of  joint  funds  be  used, 
•'  does  occur. 

.  »  Thus  YSjnavalkya  says  :  “  Whatever  else  is  acquired  by 
the  co-parcener  himself,  without  .'(detriment  to  tlm 
?M»ge  of  father’s  estate,  as  a  present  from  a  friend;  or  a  gift  at 
iaj»a»alkya.  nuptials,  does  not  appertain  to  the  co-lieirs.  Nov 
N*rada  shall  lie,  who  recovers  hereditary  property,  which  had 

’  been  taken  away,  give  it  up  to  the  co-parceners  :  nor 

and  Vyksa.  what  has  beeh  gained  liy  science.”]-  So’ Nttrada :  “Ex¬ 

cepting  what  is  gained  by  valour,  the  wealth  of  a  wife, 
and  what  is  acquired  by  science,  which  are  three  sorts  of  property  ex¬ 
empt  from  partition;  and  any  favour  conferred  by  a  father.’ J  'Like¬ 
wise  Vy4sa:  “  Wealth  gained  by  science,  or  earned  by  valour,  or  re¬ 
ceived'  from  affectionate  kindred,  belongs,  at  the  time  of  partition,  to 
him  [who  acquired  it,]  and  shall  not  be  claimed  by  the\ccriheirs.’’§ 

34.  Interpre-  34.  Received  from  affaetionate'lfiiidredJ'Obtaih- 
tationof  the  text,  ed  from  kind  relations.  -.  ■  '  \ 

35.  What  is  given  by  the  paternal  grandfather,  or  by  the  -  lather, 
35  Another  35  a  ^ken  °f  affection,  belongs  to  him  [who  receives 
passage  of  Vyasa.  it  0  neither  that,  nor  what  is  given  by  a  mother,  shall 
•be  taken  from  him.  What  a  man  gains  by  his  own 
ability,  without  relying  on  the  patrimony,  lie  shall  not  give  up  to  the 
co-heirs,  nor  that  which  is  acquired  by  learning.”  jj 


ANNOTATIONS. 

32.  With  -wealth  acquired  by  learning  ]  With  the  gains  of  science  mentioned  in 

the  preceding  text.  (Manu,  9.  206).  feiktslina.  . 

The  term,  ‘  gains  of  science,’  contained  in  the  preceding  passage  of  JIar.p,’  'is  here 
understood.  Maheqvara.  :■ 

One  commentator  reads  inJimuta  vahana’stext  anushajyatc  “is  understood,”  where 
the  other  reads  sambadhyate  “  is  connected.”  Hence  a  difference  in  their  manner  oi.' 
stating  the  same  meaning. 

A  precept  ordaining  partition  docs  occnr.)  Alluding  to  a  passage  above  oiled 
(|  16)  containing  the  reservation,  “provided  it  were  not  gained  by  him  using  (he  raier- 
nal  estate.”  Chudimani  and  ^rfkrshna. 

33.  Hereditary  property.]  This  comprehends  any  common  properly.  The  same 
rule  consequently  holds  good  in  regard  to  the  wealth  of  the  brethren,  which  they  them¬ 
selves  acquired.  £rfkrshria. 

34.  Obtained  from  kind  relations.)  This  is  not  tautology  ;  but  merely  intended  to 
remind  the  reader  of  a  preceding  remark.  (Vide  §  11).  Mahe^vara-' 

*  Mann,  9.  *08.'  Vishnu,  IS.  42.  Vide  supra.  §  3. 

t  YajnaTilkyn,  2.  119  and  120.  Vide  supra.  §  7. 

T  Narada,  13.  6.  Vide  supra.  §  12.  ]  Vide  supra.  §  1C.  ]j  Vide  supra.  $  V 


•3(i.  by  thus  cxcepwno-.  under  these  and  other  texts,  in  rent'd  to 
eft  Tl’e  *-<p  nil  the  tribes  and  all  the  classes  of  mixed  or  oT  medi- 
positmu  of  such  a  ate  origin,  wealth  acquiml.  without  use  of  the  joint 
rain  (§  3i)  is  er.  stocK.  Ov  the  acquirers  own  ability  ;  whether  effected 
roneoks.  hr  means  oi  a>iv  science. :  ov  received  from  affectionate 

kmai'fd  (oema  given  hv  a  relative  :i  or  obtained  from  a  friend,  or  at 
nuptials,  or  with  a  token  oi  respect :  or  gamed  bv  valour  (that  is,  by 
combat  or  the  like  ;)  or  earned  hv  labour  (that  is.  by  agriculture,  ser¬ 
vice.  merchandize.  &r-tO:  every  aonuisiuon  [made  without  use  of  joint 
lunds-T]  is  excepted  :  therefore,  since  there  can  be  none  other,  the  [alleg¬ 
ed]  precept  has  no  pertinence. 

s7.  Or  a  case  or  two  [of  acquisition  made  without  use  of  the 
common  stocky]  may  be.  m  some  manner,  assumed,  to 
37.  For  tea-  whioii  the  precept  may  relate.  Still  those  cases  should 
sort,  licit  s>.,.teJ.  have  been  declared  by  Express  words  :  since  it  would 
have  been  easy  tor  the  sages  to  have  said,  ‘  divide  cer¬ 
tain  property  sained  by  an  unseparated  co-parcener :  and  such  property 
would  be  readily  understood  under  its  own  name  :  better  too  than  by 
using  a  long  and  circuitous  expression,  like  this  [•  wealth  acquired 
oefore  partition.!]  other  than  the  gams  ot  valour.  <fce.  [acquired  without 
.use  oi  joint  funds  :  §]  for  it  is  burdensome.  And.  if  the  present  be  in¬ 
tended  as  an  exception,  ail  the  sages  ought  to  specify  every  excepted 
term  :  for.  without  that,  the  meaning  of  "  other  than  such”  would  be 
unexplained ;  and  the  restrictive  words  of  the  sages  would  conse¬ 
quently  appear  as  idle  as  the  prattle  of  children.  But,  if  it  be  intended 
for  illustration,  then  some  one  instance  is  negligently  propounded  by 
one  author:  and  another  by  another  writer  :  and  the  omission  of  spe¬ 
cifying  the  whole,  is  right. 

88.  Therefore  the  maxim  is.  •  divide  wealth  ac- 
oS-  Proper}.-  qtured  with  the  use  ol  the  common  stock  and  parti- 
gsmcdoAtli.ijo.nt  cukr  terms,  as  the  gams  oi  valour,  lee...  are  inserted  in 


36-  The  tr 


I 


S." 


mued  origin.]  i 
aiietjca  precept  j 


‘ncft-j  The  precept  alleged  by  the  opponent 
T--m  thu*  •  ‘  divide  wh*:.  i?  gained  bv  an  unsfuanMed  co-heir,  other  than  the  several 
sorts  pf’^iired  by  valour  and  so  forth  without  use  ol  joint  funds.’  But  that 
nas  no  portmpnee.  It.  lias  noaacn  obiect  as  required  a  precept-  to  reach  it  The  reason 
i»  st.nip.5 ?  “  Since  there  ia  none  other  that  is.  since  lucre  w  no  case  which  was  not 
Broach'd  for  by  reasoning-  Tnc  partition  of  wealth  gamed  by  the  use  of  joiut  stock, 
hovnf*  aedueiule  from  reasoning,  was  nor-  a  case  unprovided  for.  ^iilkr»hna. 

37-  A  case  or  i wo  may  be  assumed.]  A  tieasure.  found  by  au  unseparated  co¬ 
parcener,  is  one  instance;  and  the  receipt  of  anv  ilvpg  giveu  by  a  stranger,  through 
commiseration,  Gcnur*  a*:  another.  bince  a  partition  of  t-«  e>«-  ;aius  is  not  deducihie 
from  reasoning.  Jor  they  were  not  obtained  by  tnc  use  of  jcji#t  property,  how  can  it  be 
said,  that  the  precept  ha«?  no  pertinence  f  ‘f  lie  author  proposes  this  doubt,  £rikisiina. 

*  Qrfktohg*  mid  nh&Hpiw  f  Anyuta.  %  VrSkrshna.  $  0rlkf3hna. 


>».  Slot  any  pro-  39.  Hence  the  declaring  of  property  common, 
petty  acquired  W  merely  because  it  was  gained  by  an  unseparated  co- 
fore  separation,  parcener,  is  not  grounded  on  authority. 

40.  Besides,  the  text  of  Yajiiavalkya,  (“  Nor  shall  he  whore- 

covers  hereditary  property,  &c.”  §  33)  is  aeknowledg- 

40.  Apaatage  ed  by  you  likewise,  as  signifying,  that,  if  one  recover 

°f  property  of  the  father,  grandfather,  or  other  ances- 

exptaiaea.  tor,  which  has  been  taken  away  by  any  person,  it  ap¬ 

pertains  to  him  alone,  not  to  the  rest.  Thus,  [the  author]  denying  the 
right  of  unseparated  co-heirs  in  the  property,  because  it  has  been  re¬ 
covered,  although  a  trace  of  the  former  right  exist,  denies  the  remoter 
title  of  the  rest  to  wealth  originally  gained  by  the  man  himself. 

41.  It  has  been  said  by  (JMkara,  ‘  If  wealth,  acquired  without 

using  the  patrimony,  belong  exclusively  to  the  ac- 

41.  frfkfsbna’s  quirer,  then  effects,  received  in  a  present,  can  never  be 

opinion.  shared  with  another  brother ;  for  the  receipt  of  a 

present  cannot  be  attended  with  expenditure  of  pa¬ 
ternal  wealth.  It  is  indeed  alleged,  that  valuables  are  employed,*  at 
the  receipt  of  gifts,  for  the  gratification  of  the  donor ;  as  a  heifer 
or  the  like  in  the  purchase  of  sacrificial  materials  ;  or  as  milk  for 
the  support  of  life,  during  the  sacrifice  denominated  Jyotishtoma. 
Here  the  valuables  are  not  employed  for  the  gratification  of  the  giver, 
since  his  gratification,  by  the  receipt  of  other  effects,  is  not  requisite 
for  a  donation,  the  intention  of  which  is  spiritual ;  and,  as  the  act  of 
receiving  is  momentary,  nourishment  for  the  person,  who  accepts  the 
present,  is  not  requisite,  as  it  is  during  the  tedious  celebration  of  the 
Jyotishtoma,  for  him  who  by  that  ceremony  seeks  celestial  bliss.’ 


ANNOTATIONS. 

Idle  as  the  prattle  of  children.]  If  it  be  severally  declared  '  divide  wealth  olber 
than  the  gains  of  sci(nce;’  ’divide  acquisitions  other  than  those  of  valour  and  so  fort  h  ; 
a  knowledge  is  not  thus  obtained  of  what  is  meant  by  ■  property  acquired  before  parti¬ 
tion,  other  than  particular  specified  sorts,’  so  as  to  distinguish  what  is  liable  to  parti¬ 
tion.  Consequently,  since  it  does  not  determine  the  proposed  question  whether  x  par¬ 
tition  of  such  property  shall’ or  shall  not  take  place,  it  is  unmeaning,  and  therefore 
similar  to  the  prattle  of  children.  9rtkrshna. 

40.  Denying.]  If  the  reading  be  nir&kurvat  (in  the  neuter,)  the  (ext  of  Ysjfia- 
valkya  is  the  agent  m  the  sentence,  but,  if  nirdkurvan  (in  the  masculine.)  ydjnavalkra 
himself  is  so.  Maheqvara. 


Unsepanted  co-heirs.]  For  the  text,  containing  no  restriction,  relates  to  co-hcira 
whether  separated  or  not  separated,  frikrshna  and  Acbyuta. 

For,  since  the  construction  of  the  text,  is  ‘He  shall  not  give  tip,  nl.  the  lime  of 
partition,  that  which  he  recovers;’  nuseparated  co-heirs  arc  of  course  inferred;  from  its 
being  understood  to  precede  partition.  Chulamani. 

Originally.]  With  no  trace  of  a  former  right,  Oriki-sUm  and  Mahcqvara. 

41.  A»  a  heifer  or  the  like.]  A  licifer,  one  year  old,  is  uireclrd  by  riimiis  to  be 
given  for  the  purchase  of  the  Soma  or  moon  plan!  fAselepias  acids)  required  fore, 
sacrifice  at  which  thtf  jttiee  of  that  plant  is  drank. 


As  milk  during  tbe  Jyotishtoma.]  A 
Use  celebration  of  the  Jyqtishioma,  which 
followers  of  the  Vedas,  for  the  specific  rt 


allowed  to  drink  milk  during 
This  sacrifice  is  performed  by 
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cur,  in  the  world,  of 
„  presente  to  induce  a 
:,  wealth  received  in 
is  earned  by  service, 
ifte  are  made]  to  a 


still 


more  futile  : 
■pi  of  pres 


n"  uttem 
tvi^'li  the 
’s  disposii 


to  the  diversity  of 
in  the  mind  of  one. 
dance  or  the  like  ;  of  some,  from  t 
ties.  If  the  effect  be  not  produce 
stance,  it  .must  not  be  thence  < 
observed  accordingly,  gratiticath 
not  invariable. 


[by  the  same  author],  that  ‘gra- 
;  ot  receipt  of  presents,  having  no 
:c  lonv  attendance  is  the  cause  ; 
e.  is  not  the  occasion  of  such  re- 
medium  ol  gratification;’  that  is 
and  the  rest  become  causes  of  the 
um  of  gratification  ;  and,  according 
["ratification*]  is  seen  to  arise, 
its  :  of  another,  from  long  atten- 
lei  (vn  o  rig  of  particular  quali- 
or  want,  ot  an  attendant  cireum- 
luded  to  be  no  cause ;  since,  as  is 
is  produced  by  moans  which  are 


It  has  been  further  urged  [by  the  same  author,]  ‘  If  [it  he 
alleged,]  that  wealth  mediately  accomplishes  the  re- 
His  further  ceipt  of  presents,  being  employed  during  attendance  ; 

since  receipt  cannot  take  place  without  contiguity : 


iditUrO  of 

ading  be  u 

’  Cittfshr 

.]  One  to 


ANNOTATIONS. 

caltli  by  giving  presents.]  By  presenting  agreeable  things, 
n'laua  (instead  of  upaluira,)  by  giving  bribes,  &c.  (jlnkishna. 
ts  is  similar  t  o  that  earned  by  service.]  Since  a  donation  is 
■,  the  expenditure  of  wealth  is  sometimes  requisite  for  the 

il.anl.  in  attendance  ;  an  earnest  solicitor.  This  is  connected 
ado  for  it  is  said  ‘  In  the  first,  age,  gifts  are  made  by  going 
second,  they  are  presented  to  one  invited  for  the  purpose;  m 
I  s  the m  ;  in  the  fourth  to  a  constant  follower.”  tprfkishna. 


nUenda 


cause.]  Since  presents  arc  also  seen  to  be  ob- 
doos  not.  operate  towards  the  receipt  of  pre- 


Throtwh  tlie  nicdium  of  gratification.]  Only  through  that  medium  :  not  by  their 
own  independent  power.  Therefore  gratification  is  not  uuoperalivc.  fiMktshna. 

If  the  effect  he.  not  produced,  Sc.]  The  particular  disposition  of  the  person  is  a 
concomitant  circumstance.  if  the  proper  disposition  he  wanting,  gratification  is  not  pro- 
d„,.,.,l  yii i<-.  noiseniiriiilv  no  unoneralmmcss  ot  it  as  a  cause.  But  some  say,  this  is 
Mil  answer  to  the  question,  how  can  gratification  he  a  cause  of  receipt  of  presents,  since, 
m  some  instances,  no  present  is  obtained,  though  gratification  be  produced  r  frikrshna. 

By  means  which  are  not  invariable.]  It  is  effected  by  various  means,  which  are  in¬ 
dependent  of  each  other,  ^nkrsfiina. 

44..  If  it  be  alleged.]  In  some  copies  of  the  text,  ‘  if  (jadi)  is  found  ;  and  that 
reading  is  rigid.  In  other  copies  it  is  omitted  ;  but  must  be  supplied.  Jfaheqvara. 
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frafcctta  this  be  without  nourishment :  that  is  denied  ;  for  nourishment, 
Osed  for  the  support  of  life,  previous  to  the  celebration  of  a  Jyotishtoma 
or  other  religious  ceremony,  would  immediately  serve  for  that  cere¬ 
mony,  since  the  Jyotishtoma  could  not  take  place  without  previous 
Hupnprt  of  life :  all  food  would,  therefore,  he  intended  for  religious  ends, 
not  ti>r  human  purposes  :  and.  consequently  wealth,  which  supplies  it, 
would  be  designed  for  sacrificial  uses  ;  and  the  means  of  acquiring  it 
WobTalso  be  meant  fot  the  same  end;  and  thus  the  maxim,  that  the 
acquisition  of  wealth  itself,  and  food,  are  adapted  to  human  purposes, 
would  be  contradicted’ 

.  45.  That  is  most  futile  ;  for,  although  it  mediately  contributes  to 
the  celebration  of  the  Jyotishtoma,  food  obviously 
45.  Repelled,  serves  the  immediate  purpose  of  satisfying  hunger ; 

and  being  designed  for  human  uses,  it  contributes  to 
religious  ends ;  hut  there  is  no  proof  of  its  being  intended  for  such 
ends  ;  nor  does  its  so  contributing  operate  towards  such  a  result.  How 
then  should  it  follow,  that  acquisition  of  wealth,  wealth  itself,  and  food, 
are  adapted  to  religious  purposes  ? 

46.  Hence,  [because  it  was  not  intended  for  that  purpose,  though 
it  contribute,  to  the  result,*  or  for  the  reason  which 
♦6.  An  objec-  will  be  stated, t]  there  is  no  room  for  the  reproach,  ‘  If 
two  obviated.  wealth  be  acknowledged  to  contribute  to  the  receipt 
of  presents,  by  means  of  nourishment  previous  to  such 
receipt,  then,  since  no  acquisition  of  wealtli  can  be  made  without  nou¬ 
rishment  from  the  time  of  the  receiver’s  birth,  every  mode  of  gain 
would  be  accompanied  with  detriment  to  the  patrimony;  and  the  res¬ 
triction,  “  without  using  the  patrimony,”  (§  3.)  would  therefore  not  be 
inserted.’  For,  lest  the  restriction  become  superfluous,  the  text  is  un¬ 
derstood  to  signify  employment  of  wealth  other  than  an  expenditure 
of  it  adapted  to  nourishment  and  similar  use. 


ANNOTATIONS. 

45.  There  is  no  proof  of  its  being  intended  for  such  ends.]  Of  its  being  meant 
for  such  purposes ;  of  its  being  designed  for  sacrifices,  (prikrsbna. 

For  there  is  no  proof  of  food  being  intended  for  such  ends  ;  that  is,  for  sacrifices. 

Mabeqvara. 

No  proof  of  the  acquisition  of  wealth  being  intended  for  such  ends;  that  is,  for 
sacrificial  uses.  Achyuta. 

do  not,  however,  materially  alter  the  sense. 

46.  Hence.]  Because  it  was  not  intended  for  that  purpose,  though  ii  contributes 
towards  it.  But  some  interpret  “hence”  for  the  reason  subsequently  slated;  that  is, 
lest  the  restriction  become  superfluous,  &c.  prikishna. 

Achyuta  is  the  author  who  so  interprets  it.  Clmct'imani  gives  the  other  erpla- 

The  text  is  understood  to  signify.]  Mahcijvara  remarks  with  disapprobation  a  dif¬ 
ferent  rending,  (vnehanarthatvat  for  vacbanarthalvurii  ;)  from  which,  however,  by  sup¬ 
plying  a  sentence,  he  deduces  the  same  meaning. 


1  Achyuta  aud  Huht^vnvn, 


Chndiuiahi  and  Crfltfslina, 


-  nourishment  or  other 
oven  by  a  persoft  > w- 
.  r.fhtnre  is  not  design- 
•  1  mt  its  having  been 
is  a  requisite  [to  its 
,  jueiitly  the  snp- 


Y  l'; 


'IS  Vio 


join"  actually  intended  for  the  pur- 
;  laired  ;  its  Merely  contributingto 
-1  «•  «ot  sufficient  ;+|  Vii;varupahas said/  When 
is  not  acquired  by  giving  [or  using]  paternal 
,t  d  Pi  tl  si  e  J]  nottobecom- 

Wv>1  «>«.»>  wealth  received  on  account  of  marriage:  it 

™ . . „,„,.eiv  beeaiiKp  property  may  have  been  used 

tCfoi  other  necessaries ;  since  that  is  similar  to  the  sucking  of  the 
[mother’s]  breast. 

,as» 

out  a  View  to  }  j  wadin<r,  what  is  obtained  by  him  m  alios  during 
cain.  i  .  -j?  „  „e  0  otn  1^, it  or  received  on  account  ot 

L,  » a  ssrrc  ~  - 

made  with  a  view  to  gain. 

,n  The  mirnove  50  It  is,  therefore,  demonstrated,  that  wealth, 

must  have  bee,;  acqllired  by  means  of  joint  stock  used  lor  ‘^express 
sai».tomnderthc  p(u.pose  0f  gain,  is  common  property ;  and  no  other 

111011  SI  The  same  import  may  he  deduced  by  abridging  the  substance 

si;,/"/: 

“l‘,n  .«  »r»SP5  ««»„!«,  h  th««  anJ  other  word.,. 


^notations. 

s  not  go  too  far.]  There 


lot  ground  for  supposing, 
position.  Maheijvara. 

1  It  is  thus  expressly  declared, 
jBiideii  for  that  purpose.  Crfkrshna. 
•ome  common.]  Such  sorts  of  wealth, 
joint 
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“  Wealth,  however,  acquired  by  learning,  belongs  exclusively  I"’" 
who  acquired  it.”*  Such  sorts  of  property  are  ex 
tion,  because  they  are  separate  :  but  even  these  sorts  of  wealth  become 
common,  if  there  be  a  sufficient  cause  of  a  joint  right,  fins  n!s0  b^s 
for  tiie sake  of  a  ready  comprehension,  been  in  certain  instances  described 
[inthe  writings  of  sagesf]  by  the  circumstance  of  joint  stock  used;  in 
others,  by  that  of  united  exertion  made  ;  in  some,  by  that  of  common 
relation:’ 

52.  It  has  been,  likewise,  said  by  Baloka,'  ,. /  Tha ‘rest  cannot 
Si.  Baloka  in-  have  a  right  to  wealth  gained  by  on'e  ‘brother  through 

dic»tes  a  like  opi-  science,  or  similar  means ;  [being  acquired  without 
mon-  use  of  joint  funds,  and  independently  of  the  exertions 

of  the  rest  since  there  is  no  argument  for  it’. 

53.  The  practice  of  dividing  wealth  gained  by  receipt  of  presents 
53.  The  prac-  without,  expenditure  of  joint  property,  which  is  ob- 

tice  of  dividing  served  to  prevail  among  virtuous  people,  is  not  unsuit- 
all  presents  ae-  able,  whether  founded  on  the  mutual  affection  of  the 
counted  for.  brethren,  or  on  a  manly  sentiment.  Or  [it  may  be 

thus  accounted  for :]  people,  observing  the  partition  of  wealth  received 
in  presents,  (for  presents  are  in  general  gains  of  science;  and,  as  such, 
the  participation  of  co-heirs  equally  or  more  learned  is  ordained  by.  a 
passage  of  law,  though  the  property  have  been  acquired  without  use 
of  joint  funds ;)  and  not  knowing,  that  this  partition  of  the  gains  of 
learning  is  made  under  a  special  rule  respecting  science,  but  erroneously 
supposing  the  partition  to  take  effect  because  the  wealth  was  gained 
by  an  unseparated  co-heir,  have  done  so  of  their  own  accord.  It  is  not, 
however,  founded  on  uniform  practice.  There  is  consequently  nothing 
incongruous. 

54.  But,  as  for  the  text  of  Manu,  ("  After  the  death  of  the  father, 
54  A  text  of  ^  e^es^  brother  acquire  any  wealth,  a  share  of 

Hanii  expounded.*  that  belongs  to  the  younger  brothers  ;  provided  they 
have  duly  cultivated  science.’’^)  the  meaning  of  it  is  this; 
under  another  text,  placing  the  eldest  and  younger  brothers  in  the 


ANNOTATIONS. 


By  that  of  united  exertion  made.]  As 
ed,  He.'  (Manu,  !•'.  205.) 

Bj  that  of  common  relation. 1  For  ins' 
the  mother.’  (Manu,  9.  101.)  Vide  C.  ).  §  I 

And  thus,  i(  any  1  bin"  be  j-iven  to  oe;\ 
son  of  a  person  named ;  aU  I  be  sons  of  that, 
and  Achjola. 

51.  If  the  ehlost  hvolber  acquire  any 
with  a  separate  stock.  (.irik/slma. 


in  the  text,  ‘  If  sil  of  them,  I 
men,  ‘  After  1  bo  death  of  t 


ill.]  If  lie  a! 
i  grfkfsl 


relation  of  lather  am]  son,  (“As  a  father  should  protect  his  was,  so 
should  the  firstborn  cherish  his  younger  brothers;  and  they  should 
behave  to  their  elder  brother,  like  children  to  their  father,  conformably 
with  their  duty  respectively.’'*)  the  younger  brothers  have  a  title  in 
the  wealth  of  the.  eldest.,  though  obtained  without  use  of  joint  stock,  as 
they  have  in  their  lather’s  acquisitions.  But  there  is  this  difference: 
that  even  the  unlearned  sons  are  ent  itled  to  their  father’s  acquired  pro¬ 
perty  ;  but  the  learned  brothel*  only  have  a  right  to  participate  in 
the  wealth  gained  by'  the  eldest. 

55.  This  interpretation  is  right- ;  for  the  terms  of  the  text  would 
55.  Onufiniw-  else  become  unmeaning ;  expressing  ‘  after  the  death 
tion  nf  Unit  expo-  of  the  father’  of  the  eldest  brother,  &c.,’  ‘provided  they 
rition.  have  duly  cultivated  science.’ 

50  Conclusion  5G.  Consequently  it, was  an  inaccurate  assertion, 

Goins  arc  noi  that  another  unseparated  brother  participates,  on  the 
shared  on  the  sim-  sole  ground  of  the  acquisition  being  made  by  an  un- 
plo  ground  of  par-  separated  co-heir. 


SECTION  II. 


Definitions  of  the  various  sorts  of  acquisitions,  &c.,  exempt 
from  ixirtition. 


1.  On  this  [occasion,  or  among  topics  hinted, t]  the  gains  of 
1.  Gains  of  science  are  explained.  Upon  that  subject  KStySyana 
science  desc*bed  says,  “What  is  gained  by  the  solution  [of  a  difficulty], 
by  Katyayausi.  after  a  prize  has  been  offered,  must  be  considered  as 
acquired  through  science,  and  is  not  included  in  partition  [among 
co-heirs].  What  has  been  obtained  from  a  pupil,  or  by  officiating  as  a 
priest,  or  for  [answering]  a  question,  or  for  determining  a  doubtful 


ANNOTATIONS. 

Placing  brothers  in  the  relation  of  father  and  son.]  After  the  death  of  the  father; 
for  the  text  occurs  under  that.  head. 

Younger  brot  hers  have  a  tille  in  the  wealth  of  the  eldest.]  Not  in  that  which  is 
acquired  by  the  middlemost.  (]i  ikrslin;i. 

55.  For  tbe  terms  of  the  text  would  else  become  unmeaning.]  They  would  be 
superfluous,  if  tbe  younger  brothers  lmd  a  right,  simply  as  such,  to  the  gains  of  the 
eldest  generally,  ^rfktslma. 

After  the  death  of  the  father.]  Hence  it  appears,  that  the  younner  brothers  do 
not  participate  in  the  separate  acquisitions  of  the  eldest,  made  while  the  father  was 
living.  Ciiktshna,  &c. 

1.  On  this.]  Among  those  sorts  of  partible  property.  If  the  reading  be  atra, 
“here”  instead  of  tatra  “there,”  the  sense  is,  ‘on  this  opportunity.’  £rtkrshna. 


-  Mann,  9.  108, 


friktshsia. 


■pfctofc.  or  through  display  of  knowledge,  or  by  [success  in]  disputation, 
okfor  fntperior  [skill  in]  reading,  the  sages  have  declared  to  be  the 
g*k*  Of  hdehce-and  not  subject  to  distribution.  The  same  rulg  like¬ 
wise  «re  truths  in  the  arts ;  for  the  excess  above  the  price  [of  the  common 
goodsj  and  that  which  is  gained  through  skill  by  winning  from  another 
a  play,  must  be  considered  as  acquired  by  science,  and  not 

lial^irto  petition.  So  Vihaspati  has  ordained.” 


i.  First  sort, 
A  nu«»  for  the 
soi&iftor»  dif- 
ticuhjf.* 


2.  ‘  If  you  solve  this  well,  I  will  give  you  so 

much  money  after  such  an  offer,  if  one  solve  the  dif¬ 
ficulty  and  obtain  the  prize,  it  is  not  ‘subject  to  dis¬ 
tribution. 


3.  Second  sort. 
Fee  for  instruct¬ 
ing  spapil. 


pupil.]  From  a  person  instructed  by 


4.  Third  sort. 
Fee  for  officiating 
at  religious  rites. 


4.  By  officiating  as  a  priest.]  Received  as  a 
fee  or  gratuity  from  a  person  employing  him  to  officia  te 
at  a  sacrifice. 


8.  These  are  These  are  fees,  not  presents;  for  they  are 

does,  not  gratui-  similar  , to  wages  or  hire. 


6.  Fonrth  sort. 
A  reward  for  solv- 


6.  So,  a  question  relative  to  science  being  re¬ 
solved,  if  any  one,  through  satisfaction,  give  anything 
which  had  not  been  previously  offered. 


7.  Also  what  is  obtained  by  clearing  the  doubts  of  one,  by  whom 
7  Fifth  sort  an  has  been  thus  leude  :  "  To  him,  who  removes 
A  '*  regard  foe  my  doubts  on  the  meaning  of  this  passage,  I  will  give 
clearing  a  doubt-  this  gold.”  Or  [it  may  signify  a  fee,  such  as]  the  sixth 
fnl  Mint  or  for  part  or  the  like,  received  for  a  correct  decision  between 
dnatfiMa  litigat- ,  two  litigant  parties,  who  apply  for  the  determination 
ed  question.  0f  a  dubious  and  contested  point. 


8.  Sixth  sort.  8.  Likewise,  what  is  received  in  a  present  or  the 
A  reward,  for  dis-  like  for  displaying  his  knowledge  in  the  sacred  ordi- 
plaj  of  scieuoc.  nances  and  so  forth. 


ANNOTATIONS. 


The  excess  above  the  price.]  Ha 
stock,  and  hat  ins  made  bracelets  or  : 
by  the  skill  of  the  artist  to  the  pric 
science,  frtktstma. 


ring  taken  gold  or.  the  like  h< 
imilar  things,  the  value,  whin! 
:  of  the.  gold,  &c.,  is  all  acqui: 


ging  to  the  joint 
tlius  superadacd 
n  made  through 


Br  winaiag  a 
skill »  play.  $ri 


■  stake  at  play-]  A  wager,  previoi 
ktshpa. 


8.  Those  are  fees  ]  To  obviate  the  seetr.iii 
of  a  preset*  attained  through  the  display  of  lean 
iw  well  a  dUsoh  question ;  the  author  sots  ‘  ii  i: 
edby  the  mere  acceptance  of  a  gift.  Crihrahna. 


isly  staked,  u 
tautology  in 
i  fee,  not  a  pi¬ 


lch  is  won  by  superior 

e  subsequent  mention 
g  a  reward  (or  resolv¬ 
ent,’  It  is  not  oblam- 


A  question  relative  to  science  being  resolved.] 
i  a  question  proposed. 


A  proper  anst 


■  haring  been 


A  prize  paim 
tiispulation* 

'10.T'iie;1ili'.  st 
Tiin  <r:iin  o /a  r-i 


!».  So  in  :i.  contest  between  two  persons  «spect- 
II"  t-licir  know ledge  ol’  snered  ordinances,  er. in  -any 
■tl’ier  controversy"5  whatsoever  concerning  thdr  iw* 
.motive  attainments,  what  is  gained  by  surpassing  tbs 

10.  Likowisp.  where  n  single  article  is  to  be  given, 
nul  there  are  many  competitors,  what  is  received  for 
•ending  in  a  superior  manner. 

11.  Also,  wlmfc  is- gained  by  painters,  goldsmiths 
ml  other  artists,  through  skill  in  the  arts  and  so 


12.  Tonilisnvt  ^  12.  Tn  like  manner.,  what  is  won  by  beating. 

111.  All  this  is  exempt  from  being  shared  with  the  rest  of  the  co¬ 
parceners.  The  meaning  is  as  follows;  whatever  !.-» 
It.  They  are  acquired  bv  anv  [skill  or]  science,  belongs  tn  the  ac- 
ge-octal  exempt  qilirer.  T10t'  to  the  rest.  For  illustration  only,  it  has 
Irom  partition.  4Pn  stated  at.  large  by  KStySyana.  to  obwatc  th 

error  of  tjrikara  and  others. 


14.  Hence,  [since  it  is  enumerated  by  K£ty4yana  among  the 
gains  of  science  ;*J  what  is  obtained  in  a  present- by 
14.  So  is  any  displaying  and  making  known  his  own  knowledge, 
present  to  a  learn-  is  also  an  acquisition  made  by  science  ;  for  a  present 
rc  lnan-  is  given  to  a.  learned  mau  on  account  of  his  learning. 


15.  SoTaraa;  "Aj 

15.  Yam  a  de-  subdued 
rihos  a  person  jntereste< 
->i  ,.ny  oi  p.  s.  peiforme: 
ounce  to  be  a-  worthv  o’): 
r  such  as  neglect  rigid  c. 


inn  endowed  with  science,  regular  it:  [the 
ice  of  his]  duties,  contented,  patient-,  with 
passions,  of  strict  veracity,  grateful,  dis- 
,  kind  to  cows,  careful  of  them,  generous,  a 
of  sacrifices,  and  a  priest,  the  sages  pro- 
lect.  But  a  present  sh-  -old  not-  be  conferred 
bsc-rrances,  or  are  ignorant  of  holy  texts,  or 
;  for  a  stone  transports  not  a  stone  [over  the 


AaNOTA'I’IOAH. 

9.  Gained  by  surpassing  ihc.  opponent.]  Ttcccived  or  •c.-m:n»iine  the  contest  by 
demonst-rat-ini  the  proposition  :  having  been  previously  staked  by  the  disputant,  or 
benig  seneroiisly  given  by  Ibe  king.  Crikisimu. 

lit.  For  illustration.  1  For  an  example  of  wealth  gained  by  science  without  use 
of  joint  funds,  (jMkfsbna  and  Achy-al  a. 

The  error  or  Crikara  and  others.!  Their  mistake  in  supposing  an  acquisition  to 
he.  subject,  to  partition  simply  because  it.  was  obtained  by  an  wttepsntsd  co-paretn*. 
Grikrsbna. 


*  Vrlki-slma  and  Acliyuta. 


IA'YA-BHA'CA. 
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‘ICThe present  1<5-  For,  it  is  in  right  of  his  learning,  that  he  is 
-  is- great  on  ac-  a  fit  object  of  gifts ;  and  unlearned  men  are  unworthy 

es>«Bt  oflearaiag.  .objects. 

17.  Hence,  what  has  been  alleged  by  some  one,  that  the  gains  of 
science  signify  such  gifts  [only]*'  as  are  received  on 
lfdpHnwt  account  of  teaching ;  must  be  rejected  as  having  been 
“W*  re-  said  for  want  of  seeing  the  text  above  cited :  and 
_  because  the  word  science  (vidya)  being  derived  from 
the  root  vid  to  know,  signifies  any  knowledge  [or  skill.]  ,  • 

1$.  As  for  what  is  objected  by  Qrikara,  that  ‘  by  pronouncing 
1*8.  Crtt»r»’s  wea't'1  received  in  presents  to  be  the  earning  of  scienco, 
obieetionrepellcd.  receipt  of  presents,  instruction  of  pupils,  and  assistance 
in  sacrifice,  arc  confounded that  is  very  futile ; 
since,  although  presents  and  the  rewards  of  teaching  and  assist¬ 
ing  in  sacrifices,  and  other  particular  sorts,  be  connected  as  being  equally 
gains  of  science  ;  yet  the  several  sorts  are  not  confounded  :  for  still  the 
rewards  of  teaching  and  of  sacrificing  are  not  presents  ;  and  it  is  an 
uncontested  truth,  that  a  black  bull,  a  red  or  a  pied  011c,  or  other  in¬ 
dividuals,  though  equally  bulls,  are  not  confounded. 

19.  Accordingly,  fas  they  are  not  confounded, f  or  because  things 
generieally  similar  are  specifically  different ;[  therefore,] 
19.  Hisargu-  since  [it  may  be  asked]  ‘  how  does  the  sage,  by  pro- 
mens  refuted.  nouncing  what  is  received  fronr  a  pupil  or  for  officiat¬ 
ing  as  a  priest- to  be  the  earning  of  science.,  fail  in  dis¬ 
criminating  the  rewards  of  teaching  and  of  sacrificing  ?’  the  allegation 
[of  their  being  confounded, §]  merely  by  way  of  offering  an  objection, 
must  be  rejected. 


20.  KStyayana  propounds  the  gains  of  valour,  &x.  “  When  f. 

.  •  soldier]  performs  a  gallant  action,  despising  danger 

valmrr  .Scribed  -^fhvour  is  shown  to  him  by  his  lord  pleased  wit 
bj  Katyayana.  that  action ;  whatever  property  is  then  receiver,  b; 

him,  shall  be  considered  as  gained  by  valour.  TI1.1 
arid  what  is  taken  under  a  standard,  are  declared  not  to  be  subject  t< 


17.  For  want  of  teeing  the  text-  above  cited.]  Meaning  the  text  uf  Kbyayaua. 

(5  I.)  Qrffctsbaa. 

It  must  be  rejected  as  inconsistent  with  tbc  sense  of  (lie  above  cited  text  of  Vania. 

<$  IS.)  Mafcefvara. 

This  commentator  appears  to  have  read  vacliauurtliadarcaniU  'from  seeing  the 
purport  of  the  test in  place  of  vac.han&darfauat  ‘  for  want  of  seeing  flic  text.’ 

Id  By  pronouncing  wealth  received  in  presents  lobe  file  earning  of  science] 
£rtkata’»  meaning  is,  that,  if  the  fee  for  assistance,  in  sacrificing  be  a  gain  made  through 
science,  beewua  it  ia  by  science  t  bat  i  he  man  was  fitted  for  ofliciai  :ng ;  and  if  the  reward 
of  teaching  and  thq  receipt  of  presents  bo  so  likewise  ;  then  a!!  three,  being  the  gains  of 
science,  are  confounded,  friki.  hra. 


*  frfUshytu  •  i  Achyuta.  ’  Oiikfchpa.  }  frlLfebna. 


distribution.  Wli.it.  is  suml  |i.y  a  ; 'Tlier]  in  war,  after  mkiog  Lift 
I  (  f  1  1  1  t  t  ft  enemy,  is  named  spoil 

taken  wider  a  standard.”  '  .  .  -  v 

oi  til.  -  Nut,  wentr.h  received  on  account  of  marriage 

praam)  *  rvplnin.  a;  e.<msideivd  to  be  that  which  has  been  accepted  with 

author. 

22.  Exposition  22.  The  meaning  is,  received  at  the  time  of  ac- 

ot  the  test.  '  .  (-opting  a  bride. 


S3  Other  soiis  23.  So  Manu  and  Vishnu  state  other  sorts  of 

not  liable  to  pri’  property  exempt  from  partition.  "  Clothes,  vehicles, 
tition,  enumeral-  ornaments,  prepared  food,  water,  women  and  furniture 
ed  by  Maim  aud  for  repose  or  for  meals,  arc  declared  not  liable  to  dis- 


Sh  Explanation  24.  Clothes.]  Personal  apparel  and  raiment  in- 
oi  ihc  passage.  tended  to  be  worn  at  assemblies. 

Vehicles.]  Carnages  or  horses  and  the  like. 

Ornaments.  |  Rings  and  so  forth. 

Prepared  food.]  (sweetmeats.  tkc. 

Water.]  Contained  m  a  pond  or  well ;  as  suited  to  use. 

Women.]  Other  than  iemale  slaves. 


Furniture  for  repose  or  for  meals.]  Beds  and  vessels  used  for  eat  ing 
and  sipping  [or  drinking]  and  similar  purposes. 


ANNOTATIONS. 

A  black  bulL]  Kila,  the  term  here  used,  signifies  blue,  and  is  frequently  em¬ 
ployed  in  the  sense  of  black  ;  but  I  he  sort  of  bull  intended  by  that  term,  in  the  selec¬ 
tion  of  a  steer  to  be  consecrated  aud  let  loose  at  obsequies  and  on  certain  other  occasions, 
is  one  of  a  red  colour,  with  brown  head  and  tail,  and  with  white  hoofs  and  horns. 

A  red  one.l  Kapila:  When  applied  to  a  cow.  this  term  signifies  one  of  the  colour 
of  lac  dye,  with  black  tail  and  white  hoofs. 

22.  Received  at  t.lic  time  of  accepting  a  bride.]  This  is  indefinite  :  for  the  same 
must  bn  likewise  understood  of  other  prooeriv  received  in  consequence  of  becoming  a 
son-inlaw.  Crlkishna. 

2f.  Suited  lo  use.]  Adapted  to  employment.  As  much  should  be  taken  by 
each  person  as  will  supply  his  wants.  There  is  not.  in  tiiis  instance,  a  restriction  of 
equal  shares.  Crikishna. 

Other  than  female-  slaves.]  Since  the  partition  of  a  female  slave  is  directed  by 
Vihaspati,  (“  A  single,  female  slave  should  be  employed  in  labour,  in  the  house  of  the 
several  co-heirs  successively,  &c.”f)  the  author  says,  ‘  other  than  female  slaves.’ 
frxkrshna. 

Female  slaves.]  Meaning  women  kept  for  enjoyment.  Mabc$vara. 

Accordingly  Gautama  says,  “  No  partition  is  allowed  in  the  case  of  women  con¬ 
nected  [with  one  of  the  parceners].”!  Acliyuta. 

Furniture  for  repose,  &c.]  The  words  arc  yoga-kshema-prachfiran  cha.  The  Rat- 

*  Manu  0,  219.  But  not.  found  in  Vishnu’s  Institutes.  j  Vide  C.  1.  §  10, 

%  Vide  Mitakshars,  C.  1.  Seel.  4.  5  22. 
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• -  ■  v  25.  SoVyftsa:  “  A  place  of  sacrifice,  a  field,  a  vehicle,  dressed 
25.  Vyussvou-  fhod,  water  and  women,  are  not  divisible  among 
meratcs  exempted  kinsmen,  though,  [transmitted]  for  a  thousand  srene- 
article*.  'rations.  '  & 

86.  A  place  of  sacrifice.]  The  spot,  where  sacrifices  are  per- 
.  formed  ;  or  else  an  idol :  not  wealth-  obtained  by  sacri- 

theteiti  ®c“1? !  f°r  that  has'  been  noticed  as  being  the  earning 
of  science. 

27.  Thus  KStyiiyaua:  “  The  path  for  cows,  the  carriage  road, 

27  KityAvana  Rothes,  and  any  thing  which  is  worn  on  the  body, 
i|inniiki  ntnn  i  a  should  not  be  divided  ;.nor  what  is  requisite  for  use, 
erupted  vtiitles.  or  intended  for  arts  :  so  Vrhaspati  declares.” 

28.  Requisite  for  use.]  What  is  fit  for  each  person’s  use ;  as 

28  M  '  *  hooks -and  the  like  in  the  study  of  the  Vedas,  &c.. 
of  fits  nagin'-e"1"  That  shall  *not-  be  shared  by  ignorant  brethren.  So 

1  °  what  is  adapted  to  the  arts,  belongs  to  artists;  not  to- 

persons  ignorant  of  the  particular  art. 

29.  Also  Qankha  and  Likliita :  “  No  division  of  a  dwelling 

29  Caokha  and  takes  place  ;  hor  of  water  pots,  ornaments,  and  things 

Likhiu  exempt  110 1  of  general  use,  nor  of  women,  clothes,  and  channels 
certain  articles;  for  draining  water.  .Prajdpati  has  so  ordained.” 

30.  A  house,  garden  or.  the  like,  which  one  of  the  co-heirs  had 

^  _  .  constructed  within  the  site  of  the  dwelling  place, 

lion  of  th*\ext  *"  during  the  father’s  life-time,  remains  his  indivisible 
property:  for  his  father  has  assented  by  not  forbidding 
the  construction  of  it/ ci) 

31.  So,  even  property  inherited  from  the  paternal  grandfather, 
31.  Hereditary  which  has  long  been  lost,  and  is  not  recovered  by  the 

property  recover-  rest  through  inability,  or  through  aversion  from  [the 
ed  is  m  certain  efforts  requisite  for  its]  recovery,  belongs  exclusively 
cases  exempt.  ,  to  the :  father,  if  recovered  by  him  on  his  own  fund's, 
and  by  his  own  labour ;  and  is  not  common  property. 


.  .  ANNOTATIONS. 

nikara  expounds  yoga-kshema  the  counsellor  and  priest;  and  prachara  Ujc  pa!h for 
cows  and  other  cattle,  &c.  ,  Acliyuta. 

These  terns  are  otherwise  explained  in  the  Mitakshara.  C.  1.  Sect.  ■}.  §  23. 

28.  As  books,  &c.]  If  there  be  other  effects  of  equal  value  with  the  books,  fheso 
shaH  be  retained  by  the  learned  brethren ;  and  other  chattels  shall  be  taken  by  the 
illiterate  co-heirs.  This  must  be  interred.  Else,  if  the  hereditary  property  consist  in 
books  only,  the  illilerate  heirs  might  be  deprived  of  subsistence,  if  they  had  no  right  of 
participation,  ^rfkishna- 

29.  Things  not  of  general  use.]  As  books  for  illiterate  persons  and  so  forth. 

(Mkfekw. 

Channels  for  draining  water.]  Bsghunandana  reads  spam  pracbAra-rathyanam 
•water,  vessels  and. roads in  place  of  apam  praehArarMianam,  ‘channels  for  draining 


l'h  Vr^5  <ieclr  32.  Thus  Maim  ordains:  “If  a  father  recover 

fx  v  i  liinu.  the  property  of  his  father,  which  remained  unrecovered, 
btlow’s  PtoPT!ic  "°t>  against  his  will,  share  it  with  the  SOM, 

person  recovering  since  in  fact  it  was  acquired  by  himself”* 


33.  Property  appertaining  to  his  father,  not  recovered  by  the 
sons ;  not  retrieved  by  them.  The  other  readings, 
tiotofi-Xr  iinav%Va  and  au&v&pyam  Lin  place  of  smavSptam,] 
are  unfounded. 

31.  Vihaspati  says,  “  Over  the  grandfather’s  property,  which  has 
2-i.  Vfliaspaii  been  seized  [by  strangers]  and  is  recovered  by  the 
declares  property  father  through  his  own  ability,  and  over  [any  thing] 
gamed  or  recover-  gained  bv  him  through  science,,  valour  or  the  like,  the 
partition- buta™  lat'lers  '*’u^  dominion  is  ordained.  He  may  give  it 
icr  tlic  demise  of  away  at  his  pleasure,  or  he  may  defray  his  consump- 
tlic  acquirer,  if  is  tion  with  such  wealth  ;  hut,  on  failure  of  him,  the  sons 
equally  divided.  are  pronounced  entitled  to  equal  shares.” 

35.  Exposition  35.  Through  his  own  ability.]  The  author  thus 
of  the  text.  indicates  a  separate  personal  exertion. 


S3.  And  oftbe  3b.  In  both  texts,  the  term  “  father”  isindetinite 

preceding  passage  for  a  reason  [of  the  precept]  is  stated ;  “  since  in  fact 
(§  32.)  it  was  acquired  by  himself.”  (§  32.) 


37.  Thus  the  rule  must  be  understood  in  the 
instance  of  any  such  hereditary  property,  other  than 
land,  exactly  as  in  the  case  of  property  not  hereditary, 
but  acquired  by  the  man  himself. 


38.  Cankha  propounds  a  special  rule  regardiitg  land.  “  Land, 
38.  Cankha  inherited  in  regular  succession,  but  which  had  been 
provides  a  ride  for  formerly  lost,  and  which  a  single  [heir]  shall  recover 
one  case  of  laud.  solely  by  his  own  labour,  the  rest  may  divide  accord¬ 
ing  to  their  due  allotments,  having  first  given  him  a  fourth  part.” 


ANNOTATIONS. 

33.  The  oilier  readmes  are  unfounded.]  For,  according  to  one  reading,  some¬ 
thing  must  be  understood ;  aud  according  to  the  oi  lier,  a  term  must  be  taken  in  a 
secondary  accept  al  ion.  ^rikrshna. 

3t.  Equal  shares.]  The  specifying  of  equal  shares  forbids  the  deduction  of  a 
twentieth  pari  for  the  eldest.  Chudamani  aud  (^rikrshna. 

lie  mav  defray  his  consumption  with  such  wealth  ]  All  the  copies,  which  have 
been  collated,  a-iee  in  reading  bhogau  cliaiva  tato  dtianat  ‘  he  may  defray  ins  consump¬ 
tion  with  that”  wealth.’  But,  in  every  other  compilation,  as  the  Itatnakara,  Smrti- 
chaudrika,  Kalpataru,  &<•.,  the  reading  is  bhagau  instead  ofbbogan;  ‘lie  may  make  a 
distribution  of  such  wealth.’ 
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THE'XU'TA-BHA'BA.  -CHAP.  TIT. 

■  v.  S9-  By  the  term  “solely”  the  author  intimates,  that  neither 
j**  Ttatrryiir  common  funds  were  used  nor  .joint,  personal  exertions 
*  ,  made.  Still  it  does  not  become  the  separate  property 

part  ioMditfoB  to  ‘  of  the  person  retrieving  it ;  but  a  fourth  part  of  the 
rfgUar  )an<l  recovered  must  be  given  to  him  in  addition  [to 
'  his  regular  allotment :]  by  force  of  the  word  land;  and 

there  is  no  reason  for  supposing  it  to  be  vague. 

40.  i  Caasomp-  40.  .Thus  have  been  explained  both,  what  is  di- 
‘  visible  and  what  is  exempt  from  partition. , 


CHAPTER  VII. 


On  the  participation  of  eons  born  after  a  partition. 


Harm,  &C.  de-  1.  The  share  of  a  son  bom  after  the  partition  of 
bra-n  after  part!*-  the  estate  is  now  declared.  On  that  subject  Man u  and 
tion  is  heir  to  Iris  Nfcada  say,  “  A  son,  born  after  a  division,  shall  alone 
father;  or  shares  wEe  the  paternal  wealth  ;  or  he  shall  participate  with 
with  re-waited  such  [of  the  brethren,] .  as  are  reunited  with  the 
brethren.  [father.”]* 


2.  If  the  father,  having  separated  his  sons,  and  having  reserved 
9.  Interprets-  for  himself  a  share  according  to  law,  die  without  being 
lion  of  the  text.  re-united  with  his  sons ;  then  a  son.  who  is  born  after 
the  partition,  shall  alone  take  the  father’s  wealth ;  and  that  onlv  shall 
be  his  allotment.  But,  if  the  father  die  after  re-uniting  himself  with 
some  of  his  sons,  that  sou  shall  receive  his  share  from  the  re-united 
co-heirs. 

3.  Gautama  3;  Thus  Gautama  says  :  "  A  son.  begotten  after 

him  (TTS  partition,  takes  exclusively  the  wealth  of  his  father.”f 

father’s  share. 


ANNOTATIONS. 


39.  In  addition  ]  The  meaning  of  the  text  is 
land  in  addition,  totho  person  who  recovered  it,  : 
shall  take  equal  dares.’  It  is  not  understood  from 
part  piHy  shall  be  given  to  him :  for  it  would  be  ai 


unconcerned  m  the  recovery,  (rfktshna. 

9.  Haring  reserved  a  share  according  to  law.l  It  is  i  has  hinted,  that,  if  the  fat  h 
through  ignorance  of  the  law,  have  made  a  partition  in  which  he  took  a  very  small  sh; 
for  him  self,  Us  son,  afterwards  begotten,  shall  receive  a  due  allotment  from  the  b 

♦Aren,  l^rikttkm. 


rth 


f  Gautama,  28.  27. 


Mann,  9.  21 G.  Nirada,  13.  43. 


4.  He,  of  whom  the  conception  was  subsequent  to  the  division  of 
the  estate,  is  a  son  begotten  after  partition ;  being 
4.  Exposition  procreated  by  a  person,  who  is  separated  [from  co- 
of  the  passage.  '  parceners:]  for,  without  conception,  there  is  no  pro¬ 
creation.  Therefore,  if  the  sons  were  separated  [from 
the  father,]  while  Iris  wife  was  pregnant  but  not  known  to  be  so,  the 
son,  who  is  afterwards  born  [of  that  pregnancy,]  shall  receive  his 
share  from  his  brothers. 


5.  No,t  one  only,  but  even  many  sons,  begotten  after  partition, 
r>.  The  same'  slla11  tak.e  ‘-delusively  the  paternal  wealth.  Thus 
holds  good,  if  Vihaspati  says :  “  The  younger  brothers  of  those, 

there  lie  more  who  have  made  a  partition  with  their  father,  whether 
than  one  such  soil,  children  of  the  same  mother,  or  of  other  wives,  shall 


j  take  their  lath 
has  no  claim  o 
n  that  of  his  brother.’ 


l  s  share.  A  sOn,  bom  before  partition, 
the  patelual  wealth ;  nor  one,  begotten 


6.  One,  born  previously  to  the  partition,  is  not  entitled  to  the 
6  And  ex-  pftterual  estate :  nor  one  begotten  by  the  separated 

plained.  A  fur-  father,  to  the  estate  of  his  brother.  So  the  same 
ther  passage  quo-  author  declares  :  “  All  the  wealth,  which  is  acquired 
fed.  by  the  father  himself,  who  has  made  a  partition  with 

his  sons,  goes  to  the  son  begotten  bv  him  after  the  partition.  Those, 
born  before  it,  are  declared  to  have  no  right ;  as  in  the  wealth,  so  in 
the  debts  likewise,  and  in  gifts,  pledges  and  purchases. 

7.  Under  the  term  “  all,”  wealth,  however  considerable,  which 
7.  And  expound-  is  acquired  by  the  father,  goes  to  the  son  begotten  by 

cd.  him  after  partition. 

8.  A  further  8-  “  They  have  no  claims  on  each  other,  cxeept 

passage  cited.  ■  for  acts  of  mourning  and  libations  of  water.” 


ANNOTATIONS. 

4.  Shall  receive  his  share  from  his  brothers.]  This  must  be  understood  where 
the  father  remains  separate,  having  reserved  for  himself  what  ought  to  be  reserved  by 
him,  and  having  given  the  residue  lo  his  sons.  But,  if  the  father  he  dead,  the  shares  of 
him  and  of  the  brethren  must  be  thrown  together,  ami  divided,  according  to  law,  by  all 
the  brothers.  However,  CkuAiimuii  directs  a  new  partition  by  mixing  the  whole  of  the 
effects,  although  the  father  be  living;  because  the  double  share,  or  other  allotment 
reserved  by  him,  was  not  according  to  law.  1  n  the  case  supposed,  if  a  share  were  previously 
set  apart  for  the  child  in  the  womb,  the  wife’s  pregnancy  being  known,  all  shall  parti¬ 
cipate  in  the  father’s  allotment  [after  lus  demise,]  provided  there  be  no  son  begotten 
after  the  Daitition.  But,  if  the  father  himself,  though  apprised  of  the  pregnancy,  hare 
given  shares  to  bis  sons,  in  virtue  of  his  power  as  owner;  the  child  in  the  womb  has  no 
fight  to  participate,  since  their  property  in  those  shares  is  complete :  he  has  a  right 
only  to  the  father’s  allotment ;  and,  if  there  be  a  son  begotten  after  the  partition,  he  is 
entitled  to  partake  equally  with  him.  £rfkrskna. 

■  6.  Which  is  acquired  by  himself.]  It  is  thus  intimated,  that  what  is  acquired, 
through  personal  labour,  on  separate  funds,  by  the  father  who  is  re-united  after  parti¬ 
tion  with  another  sou,  belongs  also  to  the  son  begotten  after  the  partition,  and  not  to 
the  re  united  parceners,  fiiktslina. 


289 


9.  And  explained.  9’  BJ  specifying  “  Acts  of  mourning  and  liba¬ 
tions  of  water’  only  the  author  excludes  the  remoter 
pretensions  to  a  participation  in  wealth. 


10.  This  is  applicable  only  to  the  case  of  wealth  acquired  by  the 
10  Bland,  fcc.  ^afcher.  But,  if  property  inherited  from  the  grand- 
havebeeudivided,  father,  as  land  or  the  like,  had  been  divided,  he  may 
and  the  ion  anb-  take  a  share  of  such  property  from  his  brothers :  for 
aeqaentl?  bptt  partition  of  it  is  authorized,  [only]  when  the  mother 
ad£rTer™**e*S  "ecome3  incapable  of  bearing  more  children.  [Conse¬ 
quently,  since  the  partition  is  illegal,  having  been 
made  in  other  circumstances;  it- ought  to  be  annulled.*] 


11.  Vishnu  an-  if-,  That  is  declared  by  Vishnu :  “Sons,  with 
thorises  hit  parti-  whom  fhe;  father  fias  made  a  partition,  should  give  a 
cipation.  share  to  the  son  born  after  the  distribution.”f 


19.  Tajfiavalkva  12.  So  YajKavalkya  :  “  When  the  sons  have  been 
directs  an  allot-  separated,  one  afterwards  born  of  a  woman  equal  in 
■sent  to  be  given  class,  shares  the  distribution.  His  allotment  must 
w*4  proper-  positively  be  made  out  of  the  visible  estate  cor- 
ij  forthcoming.  reefed  for  income  and  expenditure”! 


13.  That  most  13.  Since  it  disagrees  with  the  ordinance,  that 
relate  to  beredi-  “he  shall  alone  take  the  paternal  wealth,”  (§  1.)  it  must 
tarj  property.  relate  to  hereditary  property,  for  the  reason  above- 
mentioned.. 


ANNOTATIONS. 

10.  Land  or  the  like.]  A  corrody  and  shares  arc  intended  by  the  terms  “or  the 
like ;”  for  gems,  pearls,  &c.,  are  similar  to  a  man’s  own  acquired  wealth,  prfkrshm. 

11.  Must  positively.]  The  particle  vi  is  affirmative ;  and  what  has  been  consum¬ 
ed  is  consequently  excepted.  prfkfshna,  &e. 

The  particle  signifies  ‘or"  and  denotes  a  regulated  alternative.  If  there  be  evi¬ 
dence  of  the  income  and  expenditure,  the  allotment  shall  be  made,  out  of  the  ‘  visible 
estate;’  if  not,  it  must  be  grounded  on  a  reference  to  the  amount  originally  distributed. 
Maheqvara. 

The  viable  estate.]  The  wealth  forthcoming.  Achyuta. 

The  remainder  after  allowing  for  income  and  expenditure:  or  that  which  is  forth¬ 
coming.  Itaheqnn. 

IS.  For  the  reason  sbovementioned.]  That  which  was  staled;  ‘because  distri¬ 
bution  is  authorized  when  the  mother  becomes  incapable,  Ac.’  Therefore,  whether  preg¬ 
nancy  were  known  or  not;  the  partition  being  illegal,  which  has  been  made,  of  the 
grandfather's  estate,  without  the  mother’s  being  incapable  of  bearing  more  children,  it 
ought  to  bo  annulled;  and  the  two  last  cited  passages  will  relate  to  the  distribution  of 
snch  property :  but  the  preceding  texts  of  Menu  and  the  rest  regard  the  father’s  own 
acquired  wealth.  The  contrary  must  not  be  supposed.  prfkrshna. 


*  prikfshbs.  ’  1  Vishim,  17.  3.  ]  Yajiiavalkya,  2. 123. 


a 


HINDU'  T.AW-3100KS. 


CHAPTER  VIII. 


On  the  allotment  of  a  share  to  a  co-parcener  returning  from 
abroad. 


1.  Tiie  participation  of  one,  who  arrives  after  the  distribution  of 

the  estate,  is  next  declared.  On  this  subject  jyihas- 
of  an  absent  *co-  Pa*'  says,  “  Whether  partition  have,  or  have  not,  been 
parcener  is  direct-  made ;  whenever  an  heir  appears,  he  shall  receive  a 
cd  by  Vihaspati,  share  of  whatever  common  property  there  is.  Be  it 
to  be  delivered  to  debt,  or  a  writing,  or  house,  or  field,  which  descended 
from  his  paternal  ancestor,  he  shall  take  his  due  share 
of  it,  when  he  comes,  even  though  he  have  been  long  absent,” 

2.  “  If  a  man  leave  the  common  family,  and  reside  in  another 

country,  his  share  must  no  doubt  be  given  to  his  male 
2.  Or  to  his  descendants  when  they  return.  Be  the  descendant 
heir-  third,  or  fifth,  or  even  seventh,  in  degree,  he  shall  re¬ 

ceive  his  hereditary  allotment,  on  proof  of  his  birth  and  name.” 


ANNOTATIONS. 

j.  Whether  partition  have  or  have  not  been  made.]  By  the  rest,  who  remain  in 
the  country.  So  the  text  must  be  supplied,  Achyuta. 

Whatever  common  property.]  Which  has  descended  from  hia  ancestor.  Achyuta. 

2.  Or  even  seventh.]  The  particle  or”  (va)  coonects  this  with  other  degrees 
not  mentioned  but  included  with  the  seventh.  Therefore  descendants,  as  far  as  the 
seventh  in  degree,  returning  from  a  foreign  country,  participate  :  not  so  the  eighth  or 
other  remoter  descendant-  Accordingly,  the  text  which  expresses,  that  "  The  right  to 
participation  ceases  with  the  seventh  “  person,”  relates  to  this  subject,  frlktshna. 

Be  he  the  third,  or  fifth,  or  even  seveutb.]  The  particle  “  or”  is  here  employed 
in  an  indefinite  sense.  If  therefore,  at  the  time  of  the  demise  of  the  ancestor  and  owner, 
a  descendant,  within  the  degree  of  great  grandson,  be  the  eldest  of  the  male  issue 
living;  then,  since  the  property  devolves  in  regular  succession  on  the  progeny,  the 
descendant,  even  beyond  the  seventh  degree,  may  have  a  good  title.  But,  if  the  eldest 
of  the  [surviving]  male  issue  be  the  son  of  the  great  grandson  ;  then,  since  he  is  desti¬ 
tute  of  title,  being  debarred  from  offering  a  funeral  oblation,  his  son,  though  fifth  in 
descent,  has  not  tile  right  of  succession.  Achyuta. 

The  foregoing  is  cited,  without  meution  of  the  author’s  name,  by  ^rikrahna,  who 
replies.  ‘  That  is  not  right.  -.  for,  were  it  so,  there  would  he  no  difference  in  the  cases  of 
one  who  remained  at  home  and  of  one  who  went  abroad;  and  the  text  would  con¬ 
sequently  be  superfluous.  Accordingly  a  separate  revelation  must  be  presumed  as 
the  ground  of  that  text.  This  should  be  considered  by  the  wise,’ 
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S.  “To  the  lineal  descendants,  when  they  appear,  of  that  man, 
_  •  whom  the  neighbours  and  old  inhabitants  know  by 

hisdewoi!,00f0f  ‘  trft<^t‘on  to  ^  proprietor,  the  land  must  be  sur¬ 
rendered  by  his  kinsmen. 


4.  Under  this  text ;  the  heir  [of  a  co-parcener]  long  absent  shall 
4.  goth  proof  take  his  due  allotment,  after  making  himself  known 
is  aecwwty.  to  the  old  inhabitants  settled  on  all'  sides. 


5  Condos 'on  3.  Such  is  the  'participation  of  otfe  arriving 

1  after  a  division. 


CHAPTER  IX. 


On  the  participation  of. sons  "by  vjomen  of  various  tribes. 


1  Partition  '  Partition  among  sons  of  the  same  father  by 

among  the  off-,  different  women;  some- equal  to  himself,  by  class, 
spring  of  inarri-  others  married  in  the  direct  order  of  the  tribes,  is  now 
ages  with  women  described, 
of  different  tribes. 


2.  Marriage  is  allowed  with  women  in  the  order  of  the  tribes,  as 
2  Such  mar-  we^  ®®  "’ith  those  of  equal  class;  for  Manu  says, 
riagesare  aulho-'  “  For  the  first  marriage,  of  the  twice  born  classes,  a 
rized  by  '  Manu.  woman  of  the  same  tribe  is  recommended  :  but  for  such, 
Thefirst  wife  must  as  are  impelled  by  desire,  those  following  are  prefer- 
be  of  equal  class.  ,  ab]e  ;n  the  order  of  the  classes.  A  CMiA  woman  only 
riaeesinay  be  con-  must  the  wife  of  a  Qudrit ;  she  and  a  woman  of  his 
trusted  in  the  own  tribe  [are  the  only  wives]  of  a  merchant;  they 
gradation  of  the  two,  and  a  woman  of  his  own  class,  are  alone  eligible 
el**®*9-  for  a  man  of  the  royal  [or  military]  tribe ;  and  those 

a  woman  of  his  own  rank  [] 


[three]  ai 


t  [may  be  wives]  of  a  priest.”* 


8.  A  (Jhidrd  woman  only.]  The  particle  "  only”  is  connected 
3  Exposition  every  member  of  the  sentence ;  for  that  term, 

of  the  text.  expressed  immediately  before,  is  understood  with  the 

Marriages  are  words  “  she,”  “  they  two,”  and  “  those  three.”  The 
not  allowed  with  meaning  id,  that  marriage  in  the  inverse  order  of  the 
women  superior ;  tribes  must  by  no  means  be  contracted. 


4.  And  are  bla-  4-  But  for  such,  as  are  impelled  by  desire,  these, 

meable  with  wo-  &c.]  This  indicates  an  alleviation  of  offence,  not  en- 
men  inferior  by  .  tire  exemption  from  blame. 
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5.  (Jankha  and  Likliita  declare,  “  Wive3  must  be  espoused. 

5  Cankha  and  Women  of  like  class  are  preferable  for  all  persona.’* 
Likhita  cited.  This  is  stated  as  the  principal  rule.  The  succedaneous 
one  follows  :  "  Four  wives  of  a  BrShmana  are  allowed 
in  the  direct  order ;  three,  of  a  Kshatriya ;  two,  of  a  Vaigya ;  and  one, 
of  a  QudrS.” 

C.  And  explain-  0.  The  numbers  here  stated,  “  four,”  &c.  are  in- 
ed-  tended  to  refer  to  the  tribes. 

7.  Paiibitasi  7.  These  women  are  wedded  wives.  So  Paithl- 

ahows,  that  mar-  nasi  shows  :  “  Four  wedded  wives  of  a  Br&hmana  are 
riage  is  here  allowed  ;  and  three,  two,  and  one,  of  the  rest  respec- 
mennt.  tively. 

8.  Interpreta-  8.  Of  the  rest.]  Of  the  Kshatriya,  &c.  in  their 

tion  of  his  text.  order,  three,  two,  and  one,  may  be  allowed. 

9.  Though  [such  a  marriage  be]  in  the  direct  order  of  the  classes, 
Manu  and  Vishnu  have  strongly  censured  the  union 

9.  Union  of  a  of  a  man  of  a  regenerate  tribe  with  a  9ddri(  woman, 

regenerate  man  *<  jyjen  Gf  the  twice  bom  classes,  who,  through  infatu- 
with  a  Cndra  wo-  ti0n,  many  a  woman  of  the  low  tribe,  soon  degrade 
ecfby^Manu0 and  their  families  and  progeuy  to  the  state  of  Qhdriis. 
Vishnu  :  According  to  Atri  and  [Gautama]  the  son  of  Utathya, 

he,  who  marries  a  QftdrS  woman  is  degraded  instantly ; 
according  to  Qaunaka,  on  the  birth  of  a  son ;  and,  according  to  Bhigu, 
on  the  birth  of  a  son’s  son.  A  Brahmana,  who  has  ascended  the  couch 
of  a  QfidrJi  woman,  sinks  to  a  region  of  torment :  or,  if  he  have  begot 
a  child  on  her,  he  loses  even  his  priestly  rank.”* 


10.  It  thus  appears,  that  the  texts  are  applicable  to  the  instance 
of  such  a  woman  married  in  regular  gradation.  H£ri- 
10.  Though  she  ta’s  text  also,  which  coincides  with  that  of  Manu  and 
he  espoused  sub-  the  relates  to  a  woman  espoused.  Thus  he  says, 
seqnentlytowwes  «  Nfo  other  is  so  sacrilegious,  as  is  the  husband  of  a 
o  lg  er  c  asses.  woman  cf  the  servile  tribe ;  for  that  Brahmana  is 
A  passage  of  slain  by  the  child,  which  he  himself  begets  on  her.” 
HArita  confirms  Accordingly  [since  marriage  with  a  QfidrA  woman,  and 
this;  procreation  of  issue  by  her.  are  offences r[]  .Cankha 

omits  the  Qudr&  in  describing  a  wife  eligible  for  a 
And  one  of  twice  horn  man.  “  A  BrShmani,  a  KshatnyA,  and  a 
faukha.  Vakyii  are  propounded  as  the  allowed  wives  of  a 

Br&hmana ;  a  Ksh&triy*  and  a  Vai^ya,  of  a  Kshatriya ;  hut  a  Vaigya 
is  ordained  the  only  wife  of  a  Vaiijya;  and  aQ6dr&,  of  a  Cudra.” 


ANNOTATIONS. 

6.  The  numbers  refer  to  the  tribes.]  Therefore,  the  marriage  of  a  Brahmana 
with  five  or  six  Brahmanis  is  not  prohibited.  9rfktshna. 

The  meaning  is,  that  five  or  six  wives,  similar  to  the  fcNbmd  himself  in  class,  are 
not  forbidden  to  a  man  of  the  sacerdotal  or  other  tribe.  Achyuta. 


*  Mann,  3.  IE — 17. 


t  Srfktshna. 
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11  Bat  adnl-  H-  Hence  these  evils  do  not  ensue  on  the  pro- 
terj  with  such  a  creation  of  offspring  upon  a  QudrS  woman,  not  mar- 
womaa  ieoompa-  ried  to  [the  BrShmana]  himself :  but  a  venial  offence 
atirelj  venial.  is  committed,  and  a  slight  penance  is  requisite,  as  will 
be  shown. 

12.  Manu  propounds  the  distribution  among  sons  of  four  classes. 

“  Let  the  venerable  son  take  three  shares,  of  the 
18.  Partition  heritage;  and  the  son  of  the  Kshatriy5  wife,  two 
shares ;  the  son  of  the  Vaiqy6  wife,  a  share  and  a  half ; 
ouTtribeeTis pro-  an<^  8011  °f  the  ?hdra  wife,  may  take  a  share.  Or 
poundedbyManu.  let  a  person,  conversant  with  law,  divide  the  whole 
collected  estate  into  ten  parts,  and  make  a  legal  dis¬ 
tribution  by  this  [following]  rule :  let  the  venerable  son  receive  four 
parts ;  the  son  of  the  KshatriyS,  three ;  let  the  son  of  the  Vaiyya,  have 
two  parts ;  and  let  the  son  of  the  (JludrS  take  a  single  part.”* 
is.  In  two  modes  .  13'  Two  modes  are  propounded  on  the  supposi- 

according  to  the  turn  of  some  [superiority  of]  good  qualities  [in  the 
merit  of  the  sons.  sons  belonging  to  regenerate  tribes, f  or  in  the  (JudrS’s 


14.  On  this  subject  Vishnu  has  delivered  rules  :  "  If  there  be 
14.  Vishgu  haa  sons  a  Br<thmana,  by  women  of  the  four  tribes,”§ 
stated  the  distri-  &C-,  down  to  the  concluding  passage,  “  On  this  prin- 
batiofc  in  detail  ciple,  shares  should  be  distributed  in  other  cases 
likewise.”!! 


ANNOTATIONS. 

11-  Not  married  to  himself.]  That  is,  married  to  another  man.  It  does  not, 
therefore,  contradict  what  is  subsequently  said,  ‘This  passage  (.Menu,  9. 178.)  supppses 
the  fndri  to  be  unmarried.’  privfshna. 

13.  On  the  supposition  of  some  good  qualities.]  In  the  sons  belonging  to  the 
regenerate  tribes.  This  phrase  must  be  here  understood.  Achyuta. 

According  to  tie  good  and  bad  qualities  of  the  ^ndri’s  son.  Some  say,  on  the 
supposition  of  some  good  qualities  in  the  sons  belonging  to  regenerate  classes,  frl- 

Of  the  two  modes,  that,  by  which  a  greater  portion  is  allotted  to  him,  than  by  the 
other,  should  be  selected  in  favor  of  the  person,  who  is  superior  in  good  qualities. 


If  the  first  mentioned  be  respectively  superior  iu  good  qualities,  the  distribution 

must  be  made  in  ten  parts. 

It  should  be  here  understood,  that  he,  who  is  superior  by  his  good  qualities,  shall 
take  out  of  the  whole  estate  the  share  allotted  to  a  person  of  his  tribe,  according  to  the 
distribution  in  tea  parts :  and  the  residue  shall  be  taken  by  tbo  rest,  sharing  it  accord¬ 
ing  to  the  distribution  in  seven  and  half  parts ;  but  the  share  of  him,  who  is  superior 
in  good  quail  ties,  most  be  omitted  [in  this  farther  partition.]  However,  should  the 
(fidri’t  son  be  superior  in  virtue,  the  mode  of  allotment,  by  seven  and  a  half  shares  must 
be  followed:  since  he  would  have  a  less  portion,  if  the  mode  of  distribution  in  ten  parts 
were  observed.  Maheqvara. 

14.  Down  to  the  concluding  passage.]  Vishnu’s  teat  has  not  been  inserted  by 
this  author,  through  fear  of  prolixity.  9rlkrabga. 


*  Haa  a,  9. 161.-163. 
§  Vishnu,  IS,  1.  • 


f  Acbyula. 

!!  Vishnu,  13.  40. 


IVrlktshna. 
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.AW-BOOKS. 


The  son  of  a  BrSImiana  by  a  Ksliatriya  wife,  if  eldettof  all 
by  birth  and  superior  in  virtue,  shall  be  an  equal 
sharer  with  the  Br.'ihmana  son:  and  the  son  oF  a 
Br&hmana,  or  of  Ksliatriya,  by  a  Vai^yh,  wife,  shall,  in 
like,  eirouinstances,  be  an  equal  participator  with  the 
Ksliatriya  son.  Vihaspati  directs:  “The  son  of  a 
KshatriyS  wife,  being  elder  by  birth,  and  endowed 
with  superior  qualities,  shall  have  an  equal  share  with 
the  venerable  son  of  the  Brfilimani ;  and,  in  like  man¬ 
ner,  the  sou  of  a  Vau-yd  wife  shall  share  equally  with  the  soldier.”  So 
BaiulhSyana  says,  “  Of  the  sons  by  a  woman  of  equal  class  and  by  one 
of  the.  next  inferior  tribe,  if  this  son  of  the  wife  one  degree  lower  [than 
her  husband]  be  [the  most]  virtuous,  he  may  take  the  allotment  of  an 
eldest  son.  For  a  virtuous  brother  is  the  supporter  of  the  rest.” 


15.  Being  elder 
1>.V  birth,  a  aon 
shares  with  the 
higher  tribe : 
agrccablvtoapas- 
aage  of  Vthaspati, 
ana  one,  of  lvu.d  - 


l(i.  Even  the  1C.  It  is  thus  shown,  that  the  Qudr&  likewise, 

(jadriVs  son  lias  in  similar  circumstances,  shall  have  an  equal  share 
that  right.  with  the  Vaic;ya  son. 


17  Bnthe  has  17.  But  laud,  which  has  been  acquired  by  the 

no  right  to  land,  father,  through  acceptance  [of  a  pious  donation,]  shall 
according  to  Vr-  belong  to  the  son  of  the  Brahman!  exclusively,  not  to 
hatManu;.especi-  the  Kshatriya  son  and  the  rest:  and  the  house,  and 
ally  a  pious  graut.  hereditary  field,  appertain  to  the  sons  of  regenerate 
classes,  not  to  the  ^udras.  So  Yihat  Manu  declares  :  The  sons  of  the 
Brdhmani  shall  take  land  which  was  received  as  a  pious  gift;  but  all 
the  sons  of  twice-born  classes  shall  have  the  house,  as  well  as  the  field, 
which  has  descended  from  ancestors.” 

IS.  All  sons,  belonging  to  regenerate  tribes,  have  a  right  to  here- 
Thou  h  dltary  acquisitions  gained  both  by  the  paternal  grand- 
other  sons  share  father  and  by  the  paternal  great-grandfather ;  for  it  is 
other  land.  expressed  without  restriction,  “  descended  from  ances¬ 

tors.”  But,  in  the  case  of  land  obtained  by  acceptance 
[of  a  donation,]  since  the  right  of  the  KshatriyS’s  son  and  the  rest  is 
denied,  that  of  grandsons  and  other  descendants  [claiming  through 
such  sons*]  is  [properly^]  unacknowledged. 


ANNOTATIONS. 

If  is  more  fully  cited  by  Acbyuta  as  well  as  by  £riktshija :  but  tha  insertion  of  it 
in  these  notes  is  not  judged  necessary. 

18.  Grandson,  &c.]  The  grandsons  of  tho  Kshatriyi  or  other  inferior  wife. 
£rfkishna. 

Is  unacknowledged.]  Dissent  from  their  right  is  oorreat.  8o  the  sentence  must 
be  supplied.  For,  since  the  nearer  relative  has  no  title,  it  follows,  by  reasoning  k  for¬ 
tiori,  that  the  relative’a  relative  has  none,  (rikrshna. 


t  Ibid; 


*  9  rikrshw 
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19.  This  is  declared  by  Vrhaspati  :  "Land,  obtained  by  accep¬ 

tance  of  donation,  must  not  be  given  to  the  son  of  a 
t  Kshatriyii  or  other  wife  of  inferior  tribe  :  even  though 

firmsthK*”  0011  father  give  it  to  him,  the  son  of  the  Br&unani  may 
resume  it,  when  [his  father  is]  dead.”  And  thus  [since 
•  A JT8  8™t  t^ie  text  of  Vihaspati  has  the  same  foundation,*]  land, 
u  meant.  obtained  by .  acceptance  of  donation,  is  the  same  which 

has  been  termed  [by  Manuf]  land  received  as  a  pious  gift  (bralima- 
diya)  :  for  the  study  of  the  Vedas  (here  signified  by  the  term  brahma,) 
and  the  knowledge  of  their  meaning,  have  been  propounded ‘as  qualifi¬ 
cations  for  the  receipt  of  gifts. 

20.  It  is  not  land  which  has  been  received  as  a  present,  accord- 

20  N  t  mere  ’nS  to  the  text  of  Manu  :  (“  To  priests  returned  from 

present.  °  ”  the  mapsion  of  their  preceptors,  let  the  king  show  due 

respect ;  for  ^ that  holy  mode  of  showing  respect  by 
kings,  is  pronounced  un perishable.”])  Since  tliis  assumes  the  form  of 
a  token  of  respect. 


21.  However,  21.  Or  else,  this  land  is  excepted  by  the  one 
this  may  be  also  author,  as  the  other  is  by  the  other, 
intended. 


22.  But  the  land  of  a  BrShmana  is  not  universally  a  holy  heri- 
22.  But  a  Brali-  (brahma-diiya) :  for  it  is  expressly  declared,  that 

manf’s  landed  pro-  sons  of  twice-born  classes  have  a  right  to  the  heredi- 
pertv  in  general  is  tary  field  ;  and  the  Qfidra  is  alone  excluded.  So  a 
not  holy.  passage  of  law  expresses :  “  The  son,  begotten  on  a 

9<idrf  woman  by  any  man  of  a  twice-born  class,  is  not  entitled  to  a 
share  of  land  ;  but  one,  begotten  on  her,  being  of  equal  class,  shall 
take  all  the  property  [whether  land  or  chattels§];  thus  is  the  law 
settled.”|| 


ANNOTATIONS. 

19-  A  pious  gift.]  In  the  phrase  brahma-dayagata,  in  the  text  of  Vfhat  Manu ; 
which  hss  been  translated  “  received  as  a  pious  gift.” 

As  qualifications  for  the  receipt  of  gifts.)  Tor  a  proper  object  of  donations  is  so 
described.  (Vide  G.  6.  Sect.  2.  §  15.) 

21.  This  is  excepted  by  the  one  author  as  the  other  is  by  the  other.)  This,  mean¬ 
ing  a  respectful  present,  is  excepted  by  one,  namely  hy  Vrhaspati ;  and  land  received  in 
a  pions  donation,  by  the  other,  bsmeiy  by  Vrdha  Manu.  Hence,  both  sorts  descend 
from  the  father  to  the  son  of  the  Brilimanf  wife.  Chudamairi. 

This,  which  is  in  the  form  of  a  respectful  present,  is  excepted  by  one,  namely,  by 
Mann  ;  and  the  other,  meaning  land  received  as  a  pious  gift,  by  the. other,  that,  is,  by 
Vrhaspati :  and  thus  both  sorts  of  land  belong  exclusively  to  the  Brabinar.i’s  son. 
(rllcfshna  and  Achyuta. 

22.  A  pndrl  woman.)  Properly  Cudrf  is  the  wife  of  a  (ttdra ;  and  (ludrd  a 
woman  of  the  (ludra  tribe.  (Virtilta  1. — 2.  on  Pinini  1.  1.  1.)  llut  this  distinction 
is  not  observed  in  the  text  here  quoted. 

Being  of  equal  class.)  A  son  begotten  by  a  Cudra  man  on  a  phdra  woman. 
Chudimani  tad  9rf  ktshna. 

•  Chudimani.  f  (rihrshna.  *  Maim,  7.  S3. 

§  Chudimani  and  Crikislro.  II  Vihaspati  cilcd  in  the  Ratnakara. 


HINDU'  LAW-BOOKS. 


23.  The  ^udri’s  23.  Since  land  only  is  mentioned,  it  Mows, 
sou  canuot  inherit  that  a  (Judins  son  has  no  right  to  land  acquired  by 
land  however  ac-  his  father,  being  of  a  regenerate  tribe,  through  purtirue, 
'imrc“-  or  through  favour,  or  through  any  other  wmm, 

24.  A  (,'iidra,  being  the  only  son  of  a  BrShmana,  is  entitled  to  a 
24  Bcinc  ihc  t’kird  Pftr*>  [°f  the  inheritance]  :  and  [the  remaining] 
only  sonof  aBrali-  two  parts  go  to  the  Sapindas  ;  or,  on  failure  of  them, 
merit,  the  child  of  to  the  Sakulyas,  or,  if  there  be  none,  to  the  person, 
the  V“dra  woman  who  performs  the  obsequies.  So  Devala  ordains: 
takes  a  thml :  ac-  «  ^  Nishada,  being  the  only  son  of  a  priest,  shall  have 
cor  mg  o  eva  a.  a  parj-,  |>,f  yie  heritage] ;  and  let  the  kinsman, 
near  or  remote,  who  performs  the  obsequies  [for  the  deceased,  take  the 
two  [remaining]  shares. 


25.  The  son,  begotten  by  a  Br&hmana  on  a  Q6drl,  is  termed  a 
Interpret*.  Nishlda.  The  difference  between  the  Sapinda  and 

tionoftliepassage.  Sakulya  (the  near  and  the  remote  kinsman)  will  be 
explained  [under  the  head  of  succession  to  the  estate 
of  a  man  who  leaves  no  son.*] 

26.  If  a  Qfidra  be  the  only  son  of  a  Kshatriya  or  of  a  Vai^ya,  he 

26.  Bein'-  the  takes  half  of  his  estate ;  and  the  next  heirs,  according 
only  son  of  a  to  the  order  of  succession  subsequently  explained  in 
Kshatriya  or  Yai-  regard  to  the  estate  of  one  who  has  no  male  issue, f 
qya,  he  takes  half-;  sj,ajj  the  other  half.  So  Vishnu  says,  “A  (Judra, 
Vishnu”  c  y  beiDg  the  only  son  of  any  twice-born  man,  takes 

Other  heirs  lake  half  his  property  ;  and  the  other  half  goes  where 
the  residue.  the  estate  of  a  childless  man  would  devolve.”]: 

27.  Here  the  right  to  a  third  part,  or  the  succession  to  half  the 

estate,  must  be  understood  as  restricted  to  tire  instance 

27.  If  not  vir-  of  a  person  endowed  with  science,  morality  and  virtue, 

tuous,  he  has  a  yor  Manu  says,  “  Whether  he  have  npns,  or  have  no 
tithe  only  as  de-  ^  m,  0ther  wives,  no  more  than  a  tenth  part  must 
clarod  by  Manu ;  ^  ^  ^  his  ^  by  a  g6drt(  wife.”§  Since  more 

than  a  tenth  part  is  by  this  text  forbidden,  although  there  he  no  son 
belonging  to  a  regenerate  tribe ;  it  appears,  that  the  preceding  text  re- 
lates  to  an  excellent  only  son  by  a  £Mra  woman.  As  for  tire  prohibi- 


AHNOTATIONS. 

26  Only  son  of  any  twice-born  man.]  Here  the  term  twiee-bom  relates  to  two 
classes,  the  Kshatriya  and  the  Vaipya:  not  to  the  Brahman! ;  since  Devala,  (§  24) 
ordaining  a  third  part  of  the  Brahmani’s  estate  [for  the  {tftdra  son,]  opposes  that  con¬ 
struction.  ^rikrshna  and  Achyuta. 

27.  It  must  be  explained,  4c.]  Tor  it  is  said,  ‘  that  only,  which  his  father  may 
give  him,  shall  be  his.’  priktshna. 

Through  his  father’s  favour.]  "If  that,  which  has  been  so  received,  be  equal  to  a 
tenth  part,  nothing  more  should  be  given  to  the  pudra’s  son.  $tfktshpa- 

•  <?rikrshna.  Vide  C.  It,  f  C.  11. 

:r  Vishnu,  18.  32.-33.  §  M»au,  9.  111. 


t»Ol>  of  his  participating  in  the  estate,  as  declared  by  Manu  ;  (“The 
eon  Of.  a  Brithmana,  a  Kshatriya,  or  it  Vaitjya,  by  a 
.  Or  no  ahare,  tf  ;  woman  of  the  servile  class,  shall  not  share  the  inherifc- 
his  father  M  ’ance :  whatever  his  father  may  give  him,  let  that  only 
much  **  *°  he  his  property.*’’)  It  must  be  explained  as  implying, 

that  the  property,  received  by  him  through  his  father’s 
favooK,  amounts  to  a  tenth  part  of  the  estate. 

\;SSS.  A  passage  of  Vrhaspati  expresses,  “  The  virtuous  and  obedient 
'  •  son,  borne  by  a  Qfidra  woman,  to  a  mail  tyho  has  no 

SABattWtmrd  other  offspring,  should  obtain  a  maintenance ;  and  let 
jj™  a  ,yle  kinsmen  take  the  residue  of  the  estate which 
themeansofearn-  signifies,  that  something  sliould  be  given,  to  enable 
ing  a  lireliiiood ;  him  to  practise  agriculture  or  some  other  profession 
as  Vrhaspati  di-  adapted  to  earn  a  subsistence ;  but  to  one  deficient 
rccts.  in  good  qualities,  food  and  other  necessaries,  as  means 

.  of  subsistence,  maybe  given,  in  consideration  of  his 

Marm*cited'C  °*  behaving  with  humility  and  obedience  like  a  pupil. 

,  ;  Thus  a  passage  of  Manu  declares,  “  A  son,  begotten 
through  lust  on.  a  ^udrft  woman  by  a  man  of  the  priestly  class,  is  even 
as  a  corpse  though  alive,  and  is  thence  called  a  living  corpse  (pfe- 
cava).”t  These  [twoj  passages  imply,  that  the  Qudrfi  woman  is  un¬ 
married.  For  a  husband  is  enjoined  to  approach  his  wedded  wife 
once  in  the  proper  season ;  and  conception  takes  place  then  only,  not 
on  subsequent  intercourse.  Thus  Yajilavalkya  says, 
Also  passages  “  If  a  brother  die  without  male  issue,  let  another  ap- 
nf  Yajuavalkya,  pi-oach  the  widow  ijfece  in  the  proper  season  and 
“■  Manu  ordains,  "  Ifimng  espoused  lier  in  due  form,  she 

being  clad  in  a  white  robe,  and  pure  in  her  moral  conduct,  let  him  ap¬ 
proach  her  secretly  once  in  each  proper  season,  until  issue  be  had.”§ 
The  first  intercourse  being  the  cause  of  pregnancy,  the  mention  of 
donee”  may  be  intended  for  a  secular  purpose  :  else,  it  must  be  sup¬ 
posed  to  be  meant  for  a. spiritual  end.  According!)'-,  in  the  practice  of 
the  world,  months  are  counted  from,  the  day  of  the  first  intercourse,  as 
well  for  regulating  auspicious  observances,  as  for  determining  the  per¬ 
formance  of  ceremonies  restricted  to  particular  months,  as  the  Punsavana 
and  Simantonnayana, '  Hence,  the  expression,  "  A  son  begotten  through 
last  on  a  Qudrd,”  must  relate  to  the  child  of  an  unmarried  Qudra(rr). 

ANNOTATIONS. 

28.  These  two  passages.]  The  two  texts  last  cited,  ^riktshna- 

That  the  9odri  woman  is  unmarried.]  Not  married  to  any  one  :  bat  kept  for 
sensual  gratification.  £rfktsbna. 

For  a  husband  is  enjoined  to  approach  his  wedded  wiTe  once,  in  the  proper  season.] 
Consequently,  since  a  single  intercourse  in  proper  season,  which  is  the  cause  of 
prcsmancy,  is  enjoined,  the.  procreation  of  a  son,  which  is  its  consequence,  is  also  cn: 
joined  ••  for  the  injunction  was  propounded  for  that  very  purpose.  prlktshna.  ■  ;  ' 

,  Ceremonies  restricted  to  particular  months,  as  the  Punsavana  and  Simanlonnrtyaiiart. 


*  Mann,  9. 1S5, 

J  Not  found  in  thu  institutes  of  Yajilavalkya, 
(a)  See  1  Mori.  l)ig.  310,  note  G  —I'd. 


-j-  Manu,  0.  IIS. 
§  Manu,  9,  70. 


But  tlK'.  <•.:  o 
However  (Jfidra, 


ivooi  other  unm*me'i 
illv  with  other  sons,  by 
-  Maim  nays,  “  A  Son, 
•ilo  class  on  his  female 
f  his  slave,  may  take  a 
itted  :  thus  is  the  law 


n  a.  sou.  begotten  by  a  C&dra  on 
take  a  sliare  by  the  choice 
if  the  father  be  dead,  the 
ke  him  partaker  of  half  a 


31.  Begotten  on  an  unmarried  woman,  and  having  no  brother. 

lie  may  take  the  whole  property :  provided  there  be 
He  shall  not  a  daughter s  son.  So  Yajnavalkya  ordains :  ‘‘One. 
equally  with  ]uls  no  brothers,  may  inherit  the  whole  property  . 

lin"  to  lii-  *or  want  daughters  sens.”!  But,  if  there  he.  a 
..f  ‘  daughter’s  sou,  lie  shall  share  equally  with  him  :  tor 

no  special  provision  occurs  :  and  it  is  fit,  that  the  ul- 
ent  should  be  equal ;  since  the  one,  though  born  of  an  unmarried 
;an,  is  son  of  the  owner ;  and  the  other,  though  sprang  from  a 
-led  woman,  is  only  his  daughter’s  son. 


ANNOTATIONS. 

it  of  t he  ceremonies  here  named  is  celebrated  at  the  close  of  the  third  month  of 
licv.  It  consists  of  the  following  prayer  recited  by  t  he  husband,  addressing  Ilia 
nt'v.  ife.  “  Mule  are  Mitra  and  Yanina  {the  sun  anil  the  regent,  of  the  sea ;)  male 
twin  sons  of  Agvint ;  male  are  fire  and  air  :  may  the  child  in  thy  womb  prove 
The  recital  of  this  prayer  is  preceded  by  burnt  offerings  of  clarified  butter, 
r.ev  ceremony  mentioned  should  be  performed  m  the  fourth,  sixth  or  eighth 
c;  the  pregnancy.  The  husband  decorates  his  wife’s  head  with  minium,  orna- 
ad  other  articles,  reciting  divers  prayers  for  a  fortunate  gestation. 

On  the  female  slave  of  his  slave.!  On  the  wife  of  his  male  slave.  Chudamani. 

.1  n  the  unospoused  concubine  of  Ids  male  slave.  Crikisbna. 

50.  The  brethren.]  The  sons  by  a  wedded  wife.  Maheipara. 


I’GA.  CHAP.  X. 


CHAPTER  X. 

On  the  participation  of  sons  by  adoption. 

1.  -ftiiiilioa  be-  1.  If  a  true  legitimate  son  be  born  after  the  ap- 

twew*kgitimate  pointment  of  a  daughter. to  raise  up  issue,  the  distri- 
poiated  daughter  bution  to  be  made  between  them  is  here  propounded. 

2.  In  such  a  case,  the  appointed  daughter  and  the  legitimate  son 
take  equal  shares  :  nor  is  the  appointed  daughter  un- 

2.  They  share  titled  .to  a  deduction  of  a  t  wentieth  part  in  right  of 

iKjuallj,  seniority.  £o  Mann  declares:  “A  daughter  having- 

been  appointed,  if  a  son  be  afterwards  bom,  the  divi- 
.  sion  of  .the  heritage  must,  in  that  case,  be  equal:  since 
there  is  no  right  of  primogeniture  for  the  woman.8” 
B’or  the  appointed  daughter  does  not  herself  perform  the  functions  of 


According 


Her  appoint¬ 
ment  described  in 
another  passage 
of  Manu. 


ut,  through  her  .son,  presents  funeral  oblations  :  : _ 

hinted  by  Manu  :  “  He,  who  has  no  son,  may  appoint 
his  daughter  in  this  manner  to  raise  up  a  son  for  him  : 
saying,  the  child  which  shall  be  born  of  her,  shall  bo- 
mine  for  the  purpose  of  performing  my  obsequies.”f 

3.  It  must  not  be  supposed,  that,  if  the  appointed  daughter  first 

bear  a  son,  and  a  legitimate  son  of  her  father  be  after- 
3  son  is  wards  born,  her  son  should  have  the  allotment  of  an 
™"fsson  **  *  eldest  son :  for  he  is  considered  as  a  son’s  son(c).  Manu 
intimates  as  much,  saying,  "By  that  male  child, 
whom  a  daughter,  whether  formally  appointed  or  not,  shall  produce 
from  an  husband  of  an  equal  class,  the  maternal  grandfather  becomes 
grandsire  of  a  son’s  son  :  let  that  son  give  the  funeral  oblation  and 
possess  the  inheritance.”}  For  the,  appointed  daughter  is  as  it  were 
a  soil  (putra)  ;  and  her  son  is  deemed  a  son’s  son  (pautra) ;  and  her 
father,  to  whom  lie  thus  appertains,  becomes  grandsire  of  a  son’s  son. 
Now  there  has  not  been  -  any  mention  of  a  peculiar  allottment  in  right 
of  primogeniture  for  the  son’s  son. 

4.  As  for  the  text  of  Viupshtha,  which  declares  the  son  of  an  ap- 

4  He  is  figura-  pointed  daughter  to  be  an  adopted  son :  ("  This 

lively  called  son  damsel,  who  has  no  brother,  I  will  give  unto  thee, 
ssage  of  decked  with  ornaments  ;  the  son.  who  may  lx-  born  of 
her.  shall  be  my  son.^  )  whence  it  appears,  that  bofh 

ANNOTATIONS. 


Mauti,  ?,  134  M 
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tbo  appointed  daughter  and  her  son  are  [ilcmimnialed]  sons:  this  de¬ 
signation  ot  linn  as  a  son  must,  (.since,  it-  contradicts  Manu;  and  since 
the  oblation  oi  a  funeral  cake  is  the  only  quality  of  a  son,  which  he 
possesses  ;  he  figurative  :  for.  through  him.  the  unpointed  daughter,  offers 
the  funeral  oblation  :  and  thus  one  actually  is  such,  and  the  other  is  so 
by  his  means. 

5.  The  distribution  beiorcmcntioncd  must  bo  understood  in  the 
5.  This  i«  res-  case  where  the  legitimate  son  and  the  appointed 
tricted  to  emud  daughter  are  oi  the  same  trine  :  but,  if  they  be  of  dis- 
similar  classes,  a  distribution  between  them  must  bn 
Ei5e  the  t  rue  made  as  between  legitimate  sons  appertaining  to  diflfer- 
3on  lias  die  allot-  ent  classes  :  for  the  true  son  and  the  appointed  daugb- 
meui.  of  his  lobe.  ter  avc  equal. 

G.  But,  if  a  daughter,  being  actually  appointed,  become  a  widow 
0  If  she  be  wthout  having-  borne  avion.  or  if  she  be  ascertained 
barren  or  awidow,  to  bo  barren,  she  lias  not,  m  that  case,  a  right  to  her 
the  appointment  father s  wealth  :  since  the  appointment  was  made  for 
gives  no  right.  the  sake  of  a  son,  who  mav  perform  obsequies  ;  and , 
on  failure  of  that,  she  is  similar  to  anv  other  daughter. 

7.  In  a  partition  among  sons  of  the  wife  and  the  rest  with  a  true 
7.  Othcradopt-  legitimate,  son.  such  ot  them,  as  are  of  the  same  class 
ed  sons,  sharimr  with  the  [adoptive  |  father  and  superior  by  tribe  to  the 
with  a  true  son.  true  son.  whether  they  be  sons  ot  an  appointed  daugh¬ 
ter,  or  issue  of  the  wife,  or  offspring  ot  an  unmarried  damsel. 


.ANNOTATIONS. 

actually  offers  the,  oblation  :  the  other,  or  the  aouointed  dauuhtcr.docs  30.  through  him; 
that  is,*  through  the  son  of  the  appointed  daughter:  ChtUamarti. 


r  e  appo  ated  daughter 
in.  Ctikislina. 
ir: j  The  eppointed  daughter, 
ad  of  masculine)  anvasjafi  for 

1  s  birth,  a  sod. 
;se  means.]  By  presenting  a 

;  intimated,  that,  as  in  the  case 
heirs  take  the  inheritance  :  so 
appointed.  Chubimapi  and 


true  son.]  If  the  true  son  be  issue  of  a  woman  of  the 
Ktlotb? 'tribe.' “"chubimlS’  “  °lher  SUbSldiarJ  S°°’ 


Son  of  an  appointed  daughter.]  Since  the  appointed  daughter  herself  is  equal  to 
the  true  legitimate  son,  she  is  not  included  in  this  enumeration.  ChuJamani. 

Begotten  by  himself.]  “  Issue  begotten  by  a  man.  himself’  comprises  1st,  the 
aurasa.  or  true  legitimate  son;  2d.  a  paunarbliaVa,  nr  son  by  a  twice  married  woman  : 
3d,  a  paraqava,  or  sou  of  a  priest  by  a  woman  of  the  servile  class  ;  4th,  the  putriku,  or 
appointed  daughter  :  these  are  all  begotten  by.  the  man  himself.  ’*  lijBtte. procreated  by 
another  nmn”  intends  the  ksbetraja.  or  soitqM*'^rife  and  *0  “  Sons  received 

for  adoption”  arc  1st.,  datta,  a  son  et-511 ;  bought  sahedha,  the  son  of 


i 
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or  secretly  produced,  or  abandoned  [by  the  natural  parents,],  or  receiv¬ 
ed  with  a  bride,  or  born  of  a  twice-married  woman,  or  given,  or  solf- 
tgiven,  or  made,  or  bought ;  shall  be  entitled  to  the 

Tike  a,  third  ;  ’third  part  of  the  share  of  a  true  son.  So  Devala,  after 
according  to  De-  having  described  the  twelve  sons,  expressly  declares, 

,a  “  These  twelve  sons  have  been  propounded  for  the  ' 

purpos*  of  offspring :  being  sons  begotten  by  a  man  himself,  or  pro- 
crei&d  by  another  man,  or  received  [for  adoption,]  or  voluntarily 
gwqfr  Among  these,  the  first  six  are  heirs  of  kinsmen,  and  the  other 
six  inherit  only  from  the  father :  the  rank  of  sons  is  distinguished  in 
order  as  enumerated.  All  these  sons  are  pronounced  heirs  of  a  man  who 
has  no  legitimate  issue  by  himself  begotten  :  but,  should  a  true  legiti¬ 
mate  son  be  afterwards  born,  they  have  no  right  of  primogeniture. 
Such,  among  them,  as  are  of  equal  class  [with  the  father,]  shall  have  a 
third  part  as  their  allotment :  but  those  of  a  lower  tribe  must  live  de¬ 
pendent  on  him  supplied  with  food  and  raiment”(fl). 

8.  The  true  legitimate  son  and  the  rest,  to  the  number  of  six,  are 

8.  Sir  heirs  to  not  only  heirs  of  their  father,  but  also  heirs  of  kins- 

kinsmen ;  and  sir  men ;  that  is,  of  Sapindas  and  other  relations.  The 
heirs  to  the  adopt-  others  are  successors  of  their  [adoptive]  father,  but 
er-  .  not  heirs  of  collateral  relations  (Sapindas,  &c.) 

9.  They  take  the  whole  estate  of  a  father,  who  has  no  legitimate 

issue  by  himself  begotten  ;  but,  if  there  be  a  true  son, 

9.  They  share  such  of  them,  as  are  of  the  same  tribe  with  the  father, 
with  a  true  sod.  take  a  third  part(6). 

10.  Also  with  the  10.  Since  the  appointed  daughter  is  equal  to  the 

appointed  daugh-  true  legitimate  son,  the  same  order  of  distribution 
ter-  must  be  observed  in  her  ease. 


ANNOTATIONS. 

a  pregnant  bridt ;  4th,  kaniua,  a  son  bora  of  an  unmarried  damsel ;  £ilk,  kftrima,  a  son 
made.  “Voluntarily  given”  signifies  presented  unsought:  comprehending  1st,  the 
apaviddha,  or  son  rejected  [by  his  own  parents];  2d,  svayamupagata,  one  who  comes 
of  his  own  accord;  and  3dly,  gudhotpanna,  a  son  secretly  produced.  ^Tikrshna  and 


v,  from  the  true  legi 
i  kinsmen  ;  that  is,  of 
:,  to  the  son  bought,  ; 


Among  these,  the  first  six  are  heirs.]  The  first 
to  the  son  rejected  by  his  natural  parents,  are  heirs 
the  rest.  The  others,  from  the  son  of  a  pregnant  bri 
the  [adoptive]  father  alone.  Mahegvara. 

Such  among  them  as  are  of  equal  class.]  The  Kslietraja  or  issue  of  f  lie  wife,  being 
son  of  a  Brihroapa  by  a  Brahmani,  is  superior  by  tribe  compared  with  the  legitimate 
issue  of  a  Vaiqyi  wife,  and  belongs  to  the  same  class  with  the  [adoptive]  father.  So, 
iu  other  instances,  frfktslina. 

10.  The  name  order  of^istribution.]  If  there  be  an  appointed  daughter,*  the 
rest  share  a  third  part  only.  Chudimani. 

The  same  order  of  distribut  ion,  that  is,  the  allotment  of  n  third  part,  which  has 
been  directed  for  them  at  a  division  with  the  legitimate  son,  lakes  effect,  at  a  partition 
with  an  appointed  daughter.  Tor  this  very  reason,  the  appointed  daughter  is  exhibited 
first  in  the  enumeration  of  twelve  sorts  of  sous,  ^‘rikrshna. 


*  This  commentator  appears  to  have  read  putrikayim  api  instead  of  putrikaya  api. 
(«)  See  1  StrangcyH,  L,  98 ,-M,  (i)  See  1  Mori.  Dig.  W.-M 
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,  D.  Another  tire 
olio!  incut  stated. 

Bv  .Manu.  '* . 

part,  or  a  fifth,  of  tin 
12.  Since  all  a. 
the  wile’s  sen,  the  to 
indefinite  [Vinci  comp 


| adopted  sons,]  who  are  inferior  by  daw  to  the 
ter.  yet.  superior  to  Ins  legitimate  son,  shall  take 
fifth  or  the  sixth  part  of  a  legitimate  son’s  share, 
online  to  their  •rood  qualities,  or  the  want  of  such 
dittos. w  Dins  Maim  says:  “Let  the  legitimate 
s.  when  dividing  the  paternal  heritage,  give  a  sixth 
ift  patrimony  to  the  son  of  the  wife.”f 
adopted  sons  are.  in  Devala’s  text,  (§  7)  equal  to 
jrm  Kshetrapi  (son  of  the  wife)  is,  in  Manu’is  text, 
irehends  other  descriptions  ol  sons.] 


13.  But  such  as  are  inferior  hy  class  to  the  father,  and  to  their 
brother,  his  legitimate  son.  are  entitled  only  to  food 
]:?.  hood  ami  and  raiment.  So  Manu  declares  :  “  The  legitimate  son 
raiment-allowed, if  js  the  sole  heir  of  Ins  father’s  estate  :  but,  for  the  sake 
i fine s 11  a s°d i r ccd rd  °*  pil.Y,  he  should  give  a  maintenance  to  the  rest.”] 
by  Mona  ;  and  by  Thus  K.6tyayana  says.  ”  If  a  legitimate  son  he  born,  the 
IviUyiiyuua.  '  rest  are  pronounced  sharers  of  a  third  part,  provided 
they  belong  to  the  same  tribe  [with  the  lather  -.]  hut,  if 
they  he  of  a  different  class,  they  are  entitled  to  lood  and  raiment  only.  ’ 


14.  The  term  “the  rest  m  the  text  ot  Manu,  as  well  as  the 
phrase  “it  they  be  of  a  different,  class"  in  that  of  Ka- 
1-1.  Exposition  tyayana.  signify  one  of  interior  tribe:  conformably 
of  the  passages.  ^  the  ^  J Devak.  (§  7  ) 


15.  Manu  states  the  distribution  between  a  true  son,  and  the 
issue,  ol  the  wife  produced  without  due  authority. 
15.  Special  case  “  If  there  he  two  sons,  a  legitimate  one,  and  the  son 
of  n  true  soil  and  0f  a  AVife,  churning  the  estate  of  the  same  person,  each 
a  son  of  t.ie  wile  p.g-,,  y1(i  propertv  which  belonged  to  his  father  ; 

ouucdbviiaim.  audnoti.lieother.^  - 


VNMil  U'DNs 

11.  According  to  their  good  qualities,  *e."|  According  as  they  have  eood  quali¬ 
ties,  or  are  deficient  in  them!  Iu  fact,  it-  is  fit.,'  that  the  adopted  son,  inferior  by  class 
to  the  father,  hut  belonging  to  111 o  same  tribe  with  Die  hgilimatc  son,  should  have  n 
sixth  part ;  or,  if  ho  belong  to  a  superior  tribe,  a  fifth  :  else,  no  allotment  bong  speci¬ 
fied  for  one  inferior  to  the  hither  but  equal  to  the  legitimate  son,  there  would  be  a  defi¬ 
ciency  in  the  provisions  of  the  law.  (Crfkrshna 

12.  Since  all  are  equal.]  For  equal  allotments  arc  propounded  for  them.  V'ri- 

13.  Pity.]  Commiseration  :  for  the  sake  of  that.  Therefore  his  own  choice,  noi 
Iheir  light,  is  the  motive  for  giving  them  a  maintenance.  %ere  maintenance  signifies  a 
subsistence,  (prfkishna. 

Sharers  of  a  third  part.]  The  Mitakshara,  with  certain  other  authorities,  reads  ■  a 
fourlh  part.’  See  MitiiksharA  on  inheritance  C.  1.  Sect.  11.  §  25. 


“  Qrikrshna  and  Achvuta  notice  a  variation  in  the  reading,  (Gunavadagunatayi, 
and  GniiavadagunauoksHavA.'i  which  does  not,  however,  make  any  material  difference  m 
the  sense.  ‘  ‘  t  Manu,  fl.  164. 

y  Man:;,  ».  IK,  §  Maau,  0.  1B2. 


THE  DA'VA-BHA'GA.  CHAP.  XT.  SEC.  I.  SOS 

.  - .  16.  Let  each  receive,  the  wealth  of  him,  from  whose  seed  he 
sprung :  and  let  not  the  other  take  it,  who  sprung 
in.  Exposition  from  the  seed  of  another  person.  Accordingly,  Nfhuda 
of  the  text.  Bays,  “  If  two  sons,  begotten  by  two  fathers,  contend 

m&is  f  w®a^h  °f  the  woman,  let  each  of  them  take 

0  that  which  was  his  father’s  property  ;  and  not  the 
'  other.”* 

The  wealth,  appertaining  to  the  woman,  which  was  given  to 
■  •  her  by  the  respective  fathers,  let  the  son  of  e^ch  father 

**"  severally  take  :  and  not  the  other.  It  would  be  need- 
1  less  to  enlarge. 


•  CHAPTER  XI. 

On  succession  to  the  estate  of  one  who  leaves  no  male  issue. 
SECTION  I. 


On  the  Widoiv’s  right  of  success  ion. 


1.  Opinions  1.  In  regard  [to  succession^]  to  the  wealth  of 
,l>eTr"  a  deceased  person,  who  leaves  no  male  issue,  authors 
on  failure  of  male  disagree,  in  consequence  of  finding  contradictory  pas- 
issue.  .sages  of  law. 

.2.  Thus  yjhaspa.ti  says,  In  scripture  and  in  the  code  of  law,  as  . 

*.  Vfbaspati  we^  as  in  popular  practice,  a  wife  is  declared  by  the 
declares  the  wife  wise  to  be  half  the  body  of  her  husband,  equally  sharing 
to  have  a  prefers-  the  fruit  of  pure  and  impure  acts.  Of  him,  whose 
ble  title ;  before  wife  is  not  deceased,  half  the  hody  survives.  How 
teraS*3  ^  °°Ua  then  should  another  take  his  property,  while  half  his 
person  is  alive?  Let  the  wife  of  a  deceased  man,  who 
left  no  male  issue(a)  take  his  share,  notwithstanding  kinsmen,  a  father, 
a  mother,  or  uterine  brother,  he  present.]:  Dying  before  her  husband,  a 


-  ANNOTATIONS. 

17.  The  wealth  appertaining  to  the  woman.]  The  wealth  of  the  woman,  in  Nara- 
da’s  text,  signifies  property  which  has  come  into  her  hands  [by  inheritance.]  1'or,  if  it 
were  her  own  peculiar  property,  they  would  have  equal  shares  of  it.  Mnlicqvara. 

2.  Partaker  of  his  consecrated  fire.]  After  her  decease  her  body  is  burnt  with 
fire  taken  from  his  consecrated  hearth.  Haheqrara. 


*  Mann,  9.  191.  and  cited  from  bis  institutes  by  numerous  compilers ;  but  referred 
by  Jimfita-yahauaaad  Hagbunaudana  to  Niirada.  It  is  not,  however,  found  iu  the  insti¬ 
tutes  of  this  author.  • 

t  (prfkrshrta.  *  .  J  "Vide  infra.  5  54. 

{-»)  See  fi  Moo.  I.  A.  Pa.  +11:  1  Strange,  TI.  T/.  131:  1  Mori.  Dig.  282,  312— FJ. 


-BOOKS. 


virtuous  A.vii«i  |mmkoft  of  Ins  consecrated  lire :  or,  it' her  husband  die 
j  before  her,  she  slm  res  |  his  weal  th  :  this  is  a  primeval  law.  Having  taken 
his  moveable  and  immoveable  property,  the  precious  and  the  base  metals, 
the  grains,  the  liquids,  and  the  clothes,  let  her  duly  offer  his  monthly, 
half- year] v,  and  other  funeral  repasts.  With  presents  offered  to  his 
manes,  and  by  pious  liberality,  let  her  honour  the  paternal  uncle  other 
husband.  Ins  spiritual  parents  and  daughter  s  sons,  the  children  of  his 
sisters,  his  maternal  uncles,  and  also  ancient  and  unprotected  persoijs, 
guests  and  Jemales  [of  the  lainily.j"  Those  near  or  distant  kinsmen, 
who  becoitie  her  adversaries,  or  who  injure  the  woman’s  property,  let  the 
king  chastise  bv  inflicting  on  them  the  punishment  of  robbery.” 

3.  By  these  seven  texts  Vrhaspati  haying  declared,  that  the 
3.  The  widow  whole  wealth  of  a  deceased  'man,  who  had  no  male 

succeeds  to  her  issue,  as  well  the  immoveable  as  the  moveable  proper- 
husband  if  there  ty,  tile  gold  aud  other,  effects,  shall  belong  to  his 
be  no  sons.  widow,  although  there  be  brothers  of  the  whole  blood, 

paternal  uncles,  [daughters, f]  daughter’s  sons  and  other  heirs ;  and 
having  directed,  that  any  of  them,  who  become  her  competitors  for  the 
succession,  or  who  themselves  seize  the  property,  shall  lie  punished  as 
robbers ;  totally  denies  the  right  of  the  father,  the  brothers  and  the  vest 
to  inherit  the.  estate  if  a  widow  remain. 

4.  In  like  maimer  Yajnavalkya  says.  “  The  wife  and  the  daugh¬ 

ters,  also  both  parents,  brothers  likewise  and  their 
4-  Is  f‘r*t  sons,  gentiles,  cognates,  a  pupil  and  a  fellow-stu- 
‘n  YtSrJa  S  l*erLt :  011  f”'urR  ot  tlle  among  these,  the  next 

enamci a  ion.  jn  or(jer  incleed  heir  to  the  estate  of  one,  who  de¬ 
parted  for  heaven  leaving  no  male  issue.  This  rule  extends  to  all  per¬ 
sons  and  classes.”!  Thus  affirming  the  right  ol  the  last  mentioned  on 
failure  of  the  preceding,  the  sage  propounds  the  succession  of  the  widow 
in  preference  to  all  the  other  heirs. 

5.  So  Vishnu  ordains  :  “  The  wealth  of  him,  who  leaves  no  male 

issue,  goes  to  his  wife  :  on  failure  of  her,  it  devolves  on 
Vishnu’”  daughters  ;  if  there  be  none,  it  belongs  to  the  father ; 

if  he  be  dead,  it  appertains  to  the  mother ;  on  failure 


.ANNOTATIONS. 

Let  her  duly  offer.]  Tlie  causative  verb  is  used  in  ibe  original,  with  the  sense  of 
e  simple  verb/according  to  the  remark  of  Chuiamani  aud  grisi'alina. 

Monthly,  half-yearly,  &c.]  The  test-  is  read  by  Achjuta  “  yearly,  half-yearly” 
.tsa  shiin-masikadiiiain and  lie  notices  as  a  variation  the  olher  reading,  “monthly, 
.lf-vear!v”  masarshaomasikadikan).  Hagbunaudana  on  the  contrary  states  the  former 
a  Variation,  considering  the  latter  as  the  common  reading  of  the.  text-. 

3.  Bv  these  seven  texts.]  The  passage  above  cited  comprises  seven  stanzas. 

4.  Leaving  no  male  issue.]  This  implies  failure  of  son,  son’s  son,  and  son  of  the 
■and-som.  Lor  these  are  equally  givers  of  funeral  oblations  at  periodical  obsequies. 

3.  Devolves  on 


t  Climlamani. 
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of  her.it  goes  to  the  brothers;  after  them,  it  descends  to  the  brother’s 
sons  jifpone  exist,  it  passes  to  the  kinsmen  (bandhu ;)  in  their  default, 
it  devolves  on  relations  (sakulya) :  [failing  them,  it  belongs  to  the 
pupil:*}  on  failure  of  these,  it  comes  to  the  fellow  student:  and,  for 
want  cjf  tall  those  heirs,  the  property  escheats  to  the  king;  exception- 
the  Wealth  of  a  Brithinana/’f  ° 

; ■''jjjfcf  this  text,  relating  to  the  order  of  succession,  the  right  of 

(•»  ' widow,  to  succeed  in  the  first  instance,  is  declared, 
ogea  ttboee  cited  It  must  not  be  alleged,  that  the  mention  <ff  the  widow 
do  not  allot  her  is  intended  merely  for  the  assertion  of  her  right  to 

Mere  subais-  wealth  sufficient  for  her  subsistence.  For  it  would 

Bce‘  be  irrational  to  .assume  different  meanings  of  the  same 

term  used  only  once,  by  interpreting  the  word  wealth  as  signifying  the 
whole  estate  in  respect  of  brothers  and  the  rest,  and  not  the  whole 
estate  in  respect  of  the  wife.  Therefore,  the  widow’s  right  must  be 
affirmed  to  extend  to  the  whole  estate. 

7.  But  Her  bus-  7.  Thus  Vihat  Manu  says,  "  The  widow  of  a 
band’t  share,  as  in  childless  man,  keeping  unsullied  her  husband’s  bed, 
a^jsaage  of  Vtliat  an(j  pel-severing  in  religious  observances,  shall  presen  t 

4nu'  _  his  funeral  oblation  and  obtain  [his]  entire  share.”(fi) 
8.  ■  "  His”  is  repeated  or  understood  from  the  words  “  his  funeral 
oblation  ;”  for  that  term  alludes  to  her  husband.  The 

8.  Exposition  meaning  therefore  is,  '  the  wife  shall  obtain  her  lius- 

of  the  text.  band’s  entire  share;’  not  ‘she  shall  obtain  her  own 

entire  share ;’  for  the  direction,  that  '  she  shall  obtain, 
would  be  impertinent,  in  respect  of  her  own  complete  share.  Since  the 

ANNOTATIONS. 

Viahpu’a  commentator;  nor  inserted  by  various  compilers,  though  it.  lie  admitted  by 
Raghunandana,  whcxalso  makes  another  addition  in  a  subsequent  part,  of  the  text,  res¬ 
pecting  the  pupil. 

If  there  be  none,  it  belongs  to  the  father;  if. he  he  dead,  it  appertains  to  ; lie 
mother.]  In  the  text,  as  it  is  exhibited  in  the  Ratnakara,  Chintamani,  aud  other  com¬ 
pilations,,  these  sentences  are  .transposed  :  a  reading  which  is  censured  by  Acbjuta  and 
frfkfshpa  commenting  upon  this  passage. 

If  none  exist,  it  passes  to  kinsmen  ;  in  their  default,  it  derolves  on  relations.] 
The  word*  bandhn  and  sakulya,  here  translated  kinsmen  and  relations,  arc  read  in  this 
order  by  the  scholiast  of  Vishnu  and  by  the  author  of  the  Kalpataru  aud  most  other 
authorities.  Bat  the  terms  are  transposed  in  the  Madana  rat.na.  Either  nay,  (lie 
same  order  of  succession  h  intended  :  first  the  near  kindred,  sapindas,  and  sagolras  : 
and  last  the  remoter  kindred. 

7.  His  entire  share.]  In  the  commentary  on  .Tfmuln-Tdlinna  which  bears  B.igha- 
nandaaa’s  designation,  another  reading  of  the  text  is  noticed:  viz.,  kiisnain  artliam 
‘the  entire  estate’  instead  of  kttsnam  anqam  ‘  the  entire  share.’  Thai  reading  is  coun¬ 
tenanced  by  the  Ratnakara  and  Chimaraaiji ;  and  if  it  lie  (he  genuine  lexl,  t lie  whole  of 
Jlmuta-vihana’a  argument  in  the  subsequent  paragraphs  (to  §  Ki)  falls  to  the  ground. 
But  the  Vfrsmitrodsya  and  Smfti-chandrikA  agree  with  .limut.-niiliarn  in  the  rending 
of  this  passago. 

*  Ragh.  Daya-tatrd.  I  \  i.-hnu,  1,.  1. —  1 

(4)  8ee  1 Grange, H.  L.  121:  1  Mori.  Dig.  3W,  b  15,-W. 


intention  of  the 'text,  is  to  doclnro  a  1 
interpreted  as  declaring  sod)  rigid,  ii 
for  that-  is  known  already  from  tii 
share,  [and  it  need  not  therefore  be  < 


f  j  p  rty,  it  ought  not  to  be 
nil  to  the  person’s owt$ share; 
n emtion  of  it, as  that  person’s 
ed.| 


!).  Nor  should  it  1 


le  right  of  pro 
wn  pi  opei  ty  i 


ntention  of  the  text  is  to 
f  the  goods,  [  not  to 
*■]  for  tiie  taking  or  using 
i.itter  of  course. 


10.  Nov  can  the  text  he  supposed  to  intend  a  positive  injunction 
[that  she  should  take  her  own  share, f.]  For  its  pur- 
10.  The  loxt  p0SB  would  be  spiritual ;  and,  if  it  were  an  .injunction, 
is  ho  injunction.  „  p,;vsoll  wjH,  commanded  and  other  particulars  [as  sin 
in  the  omission  &c.j]  must  lie  inferred. 


11.  It  is  alleged,  that,  as  in  the  passage,  “  let  a  son,  who  is 
11.  Nor  can  neither  blind  lior  otherwise  disqualified,  take  an  entire 
it  imend  the  allot-  share.’’  [the  meaning  is,i|]  not  ’  his  father’s  entire  share, 
meat  of  a  share  but  ‘  his  own  complete  allotment ;’  so,  in  this  instance 
°”b-  likewise,  the  terms  are  [interpreted  asjj]  relative  to 

the  widow’s  own  complete  allottmont.  That  is  not  accurate;  for  since 
there  is  no  such  passage  of  law  as  th  t  xt  itt  d  the  example  is  imperti¬ 
nent;  or  admitting  that  there  is,  still,  since  for  the  reason  before  men¬ 
tioned  it  would  be  impertinent  as  a  precept,  [the  alleged  exampMJ 
will  be  rightly  interpreted  as  relative  to  the  father’s  share. 


12.  Accordingly  [since  the  scope  of  the  precept  cannot  be  to 
.  .  declare  a  right  of  property  in  a  person’s  own  wealth;**] 

nm  not  \'t  'the  tbe  SaSe''i  d°>  'n  all  instances,  propound  the  right  of  a 
pains  of  declarin';  different  person  [as  heir,]  to  the  wealtli  of  another 
a  man's  right  of  [who  is  his  predecessor ;]  for  example,  that  of  sons  to 
propt-rfy  m  that  the  paternal  estate.  ;  and  that,  of  widows  and  the  rest 
Which  is  Ills  own.  ^  aie  g00js  a  miUi  who  leaves  no-male  issue;  and 
so  in  other  cases.  They  do  not  needlessly  bid  a  person  take,  his  own 
shave. 


13.  It  is  alleged,  that  bv  the.  mention  of.  the  relative,  the  corre- 
i:i  The  lexl  lat-ivo  is  suggested  ;  and  thus,  when  the  word  mother 
docs  not  intend  is  [snisrlv]  employed-  it  is  not  understood  to  intend  a 
her  shave.  stranger’s  motner.  This  objection  is  irrelevant ;  for 


ANNOTATIONS. 

Taking.]  Such  faking  as  consists  in  disposal  at  pleasure,  frikrshn*. 

)l.  Relative  to  the  father’s  share.]  Maheijvurn  censures  this  reading,  (which  is 
<]Mkvs!ir>!i’s,)  and  substitutes  for  pitrampipeksham,  patvaiujdpeksbam  ‘  relative  to  the 
Imvbanu’s  share.’  On  this  reading,  the  whole  passage  must  be  translated,  ‘  since  for 
reasons  before  mentioned  it  would  he  impertinent  as  a  precept,  [the  text  §  7j  will  be 
l  ightly  interpreted  us  relative  to  the  husband’s  share.’ 


*  grfktshna.  t  Crik*shna.  {  Chudamani,  Q'rfkrshris,  &c.  ii  ^riktshna. 
i  ChiUaaiHai  and  (Vrliy.mi.  T  Crtkrshna.  •  ”  CrikiOra. 


the  m&xim  is  applicable  where  the  correlative  is  not  specified  :  and 
thus,  when  it  is  said  “call  Dittba’s  mother,”  neither  the  mother  of  the 
messenger,-  nor  of  the  sender,  is  supposed  to  be  meant.  In  like  man¬ 
ner,  dace  the  correlative  is  here  indicated  by  the  pronoun  in  the 
phrased"  his  funeral  oblation.”  how  can  [the  word  share*]  refer  to  the 
wife,!  .'And  the  incongruity  of  supposing  the  text  to  be  an  injunction, 
has.fe«n  already  shown  (§  10.) 

Hi  Conclusion  14.  Therefore,  it  is  demonstrated,  that  Vihat 
in  regard  tp  the  Uanu  (§  7.)  declares  the  widow’s  right  of  taking  his 
interpretation  of  [that  is,  her  husband’s+l  entire  sharefa). 

the  presage  (§7.)  w 


15.  Passages  of  various  authors,  which  declare  the  contrary  of  the 
15.  Text  of  an  widow’s  right  of  succession,  are  the  following.  ..Qan- 
npparent  contrary  .kha,  Likhifa,  PaitMna-si  and  Yama  say,  “  The  wealth 
import  occur :  viz.  of  a  man,  who  departs  for  heaven,  leaving  no  male 
hESEKiSLFS'  ‘issue’  S°es  t0  his  brothera-  If ‘there  be  none,  his 
**  father  and  mother  take  it ;  dr  his  eldest  wife,  or  a 

kinsman  (sagotra),  a  pupil, (b)  or  a  fellow  student.” 


16.  Which  pre-  1®-  Here,  in  contradiction  to  the  preceding  text 
fere  the  brothers  the  succession  of  the  father  and  another,  if  there  he 
and  the  parents  to  no  brother,  or  that  of  the  wife,  if  they  be  both  dead, 
the  wife.  is  propounded. 


17.  So  Devala  ordains :  "  Next  let  brothers  of  the  whole  blood 
17  Also  a  pass  divide  the  heritage  of  him  who  leaves  no  male  issue, 
age  of  Devala.  or  daughters  equal  [as  appertaining  to  the  same  tribe]] ; 

or  let  the  father  if  lie  survive,  or  [half§]  brothers  be¬ 
longing  to  the  same  tribe,  or  the  mother,  or  the  wife,  inherit  in  their 
order.  On  failure  of  all  these,  the  nearest  of  the  kinsmen  succeed.”|| 


ANNOTATIONS. 

14.  Vtbat  Manu  declares  the  widow’s  right  of  taking  her  husband’s  entire  share.] 
On  failure  of  male  issue,  the  widow  succeeds  to  the  whole  estate,  whether  joint  or  seve¬ 
ral,  and  consisting  of  immoveables  or  moveables.  So  J  f  muta-vabana  and  the  rest  main¬ 
tain..  However,  [Vachespali]  Misra  holds,  that,  iu  the  case  of  separate  property,  the 
widow  inherits ;  but,  in  the  instance  of  undivided  wealth,  the  brothers  are  heirs,  and  the 


-BOOKS. 


lx.  .Ilm-e  tin:  tt.ulnuiictioit  is,  the  brother  being 
I'lao-.d  first  «f  :i)|  the  heirs,  and  the  widow  last. 


10.  Some  rccnm-ile  the  contradiction  by  saying, 
that  (  lie  preferable  right  of  the  brother  supposes  him 
either  to  be  not.  separated  or  to  be  re-united;  and  the 
widow’s  right  of  succession  is  relative  to  the  estate 
of  one,  who  was  separated  from  his  co-heirs,  and  not 
re-united  with  them. 

20.  That,  is  com, vary  to  a  passage  ot  \  zhaspati,  who  says,  "  Among 
°o  II  nonld  brothers,  who  become  re-umted.  through  mutual  afTec- 
coiTirulict  Yrlnv  tion,  alter  being  separated,  there  is  no  right  of  seni- 
patj.  onty.  it  partition  be  acram  made.  Should  any  one  of 

them  die.  or  m  anv  maimer  depart  [by  entering  into  a 
religious  order.*]  Jus:  portion  is  not  lost,  but  devolves  on  his  uterine 
brother.  His  sister  also  is  entitled  to  take  a  share  of  it.  This  law 
concerns  one  who  leaves  no  issue,  nor  wife,  nor  parent.  If  any  one  of 
the  re-united  brethren  acquire  wealth  nv  science,  valour,  or  the  like, 
[witn  the  use  ol  the  |omt  stockf.]  two  shares  of  it  must  be  given  to 
hun.  and  the  rest  shall  have  each  a  share,  j 

21  Here  since  re-muon  of  parceners  is  specified  at  the  beginning 
"l  Who  ii'-i  ««d  at  the  close,  ot  the  text,  the  intermediate  passage, 
iii-is  the  wife’'  “bis  share  is  not  lost,  but  devolves  on  his  uterine 
preferable  right:  brother."  must  be.  understood  as  relating  to  a  re-united 
in  die  msumoe  ot  parcener.  And  the  author,  saying  “  this  law  concerns 
rc-unitud  bre-  ovie  wi)0  ]eaves  no  issue,  nor  wife  nor  parent,”  declares 
Luel1’  the  right  of  a  re-united  uterine  brother  as  taking  effect 

on  failure  of  son,  daughter,  widow  and  parents.  How  then  does  [the 
re-united  brothers]  bar  the  widow’s  title  to  the  succession? 


is.  ’Which 
plseesthcbrothcrs 
lirsl  nudlhe.  widow 


ANNOTATIONS. 

10.  So, «e  reconcile  the  contradiction  by  saying.]  The  doctrine  of  the  Ibithila 
st-hoo!  is  hove  staled.  Slalicqvara. 

20.  His  sister  also  is  entitled  to  a  shove.]  His  unmarried  sister,  whose  father  is 
deceased,  is  entitled  to  take  out  of  her  deceased  brother’s  share,  a  portion  or  allotment 
to  defray  ilia  expense  of  her  marriage,  lint,  if  it.  cannot  be  defrayed  with  that,  she 
may  likewise  lake  from  the  surviving  brother.  Mnheqvara. 

It  unmarried,  she  takes  a  portion  sufficient  to  dclray  the  charges  of. her  nuptials. 
It  a  widow,  she  receives  a  maintenance.  Achynta. 

Some  say,  that,  it  she  be  a  widow,  she  receives  a  maintenance,  prikfshna. 


T  b'rikishna  and  Achynta. 

I.Chuilmani. 

i  In  this  passage,  fas  it  stands  in  the  Ralnakara  and  other  compilations,  there  are 
reve.rai  variations  of  Hie  reading :  hut  not  materially  affecting  the  sense, 
i-  Male,-:.;.,. 
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22.  'Besides  the  text  expresses,  that  “  his  share  is  not  lost and 
22.  The  text  the  exPression  is  pertinent  in  regard  to  unseparated 
muat  relit*  to  re-  •  parceners  and  re-united  co-heirs,  since  the  lapse  of  the 
united  codiebs.  share  might  be  supposed,  because  the  property,  being 
intermixed  with  another 'brother’s  effects,  is  not  seen 
apartV  but,  the  property  of  a  separated  co-heir  being  distinctly  perceived 
in  ah&tttr&te  state,  what  room  is  there  for  supposing  its  lapse?  Therefore, 
thea^.Texte  [of  Vihaspati  *  vide  §  20]  relate  to  re-united  co-heirs. 


23.  Moreover,  the  inference,  that  the  texts  of  Qanldw*and  others 
23  The  propos-  above  cited,  (§  15  &c.,)  which  declare -the  preferable 
ed  mode  of  recon-  right  of  the  brother  before  the  widow  and  the  rest, 
oiling  the  seeming  relate  to  a  re-united  brother,  {as  well  as  an  unsepara- 
ccintredictiooRUi)  ted,  one,{]  must  be  drawn  either  from  the  authority 
b  unsupported  by  of  a  text  of  law  ov  frora 

reasoiiing.  Now  it  is  not  de- 
po»i  i»e  ex  s.  ducible  from  a  text  of  law ;  for  there  is  none  which 
bears  that  meaning  expressly ;  and  the  passages,  concerning  the  succes¬ 
sion  of  the  re-united  parcener  (sect.  5.  §13.)  containing  special  provisions 
regarding  the  brother’s  succession,  cannot  intend  generally  the  right  of 
a  brother  to  inherit  [to  the  exclusion  of  a  widow.]] 


■  24.  Since  the  texts  of  Vihaspati  just  now  cited  (§20)  contradict 
24.  The  preced-  ^hat  inference ;  for  the  brother’s  right  is  there  declared 
ing  passages  (§15,  to  take  effect,  in  the  case  of  re-union,  on  failure  of  son, 
&c.)  do  not  relate  daughter,  widow  and  parents ;  brethren  not  re-united 
to  anmnied  t  must  he  the  subject  [of  those  passages  of  (jankha,  &c., 
rc-umted co-heirs.  ^  15.)  That  alone  is  right;  and  they  do  not  relate  to 


[uuseparated  and]  re-united  brethren. 


25.  But  it  is  said,  this  inference  is  deduced  from  reasoning.  Thus, 
25  It  is  equally  *n  ^,e  >ns^all0e  re-union,  [  or  in  that  of  a  subsisting 
unsupported  by  co-parcenery,§  the  same  goods,  which  appertain  to  one 
reasoning.  brother,  belong  to  another  likewise.  In  such  case, 

when  the  right  of  one  ceases  by  his  demise,  those  goods 
belong  exclusively  to  the  survivor,  since  his  ownership  is  not  divested. 
They  do  not  belong  to  the  widow :  for  her  right  ceases  on  the  demise 
of  her  husband ;  in  the  like  manner  as  his  property  devolves  not  on  her, 
if  sons  or  other  [male  descendants]  be  left. 


26.  That  argument  is  futile.  It  is  not  true,  that,  in  the  instance 
93  For  the  pro-  re-union  [and  of  a  subsisting  co-parceneiy,[j]  what 
poMsdrtMonragb  belongs  to  one,  appertains  also  to  the  other  parcener, 
confuted.  But  the  property  is  referred  severally  to  unascertained 

portions  of  the  aggregate.  Both  parceners  have  not  a 
proprietary  right  to  the  whole ;  for  there  is  no  proof  to  establish  their 
ownership  of  the  whole:  as  has  been  before  shown  [when  defining  tin; 
term  partition  of  heritage.1f](u.)  Nor  is  there  any  proof  of  the  posit  ion, 
that  the  wife’s  right  in  her  husband's  property,  accruing  to  her  from 
her  marriage,  ceases  on  his  demise.  But  the  cessation  of  the  widow's 


*  grfkteb-na,  4c.  t  Mihcqvara.  +  Mahcijvara, 

§  Uabeqwa  "  ||  Mabeqvara.  {I  Mabeqvara,  Vide  C.  t . 

(<0  Sec  Virtuwm  fSmmiiii  1.  Aygntxami  (inmini,  1  Mail.  II.  C-  hop.  4 f5,— i 


viglii  of  property,  if  then-  be  male  msite,  appears  only  from  the  law 

27.  11  if  In-  Kiinl.  Unit  I, ho  cessation  of  her  right,  iu  this  instance 
,t Iso.  docs  appear  bom  the  law  which  ordains  the  sue- 

liou  .uiMvuui.  ior  n,  i.s  not,  true  that  the  text  relates  to  re-united  par¬ 
ceners  ;  since  the  law.  winch  declares  the  brother’s 
right  of  sucpcssion,  may  relate  to  re-united  brethren,  ll  it  be  true,  that 
the  widow’s  mdit  of  ownership  censes  by  the  demise  of  her  husband 
who  was  ro-nnited  with  ins  c.o-heir, s :  and  t,lie  widow  s  proprietary  right 
does  so  cease,  provided  die  law  relate  to  the  case  of  re-united  brethren. 
Thus  the  propositions  reciprocate. 

2S.  Besides,  it  the  texts  of  ^JaiYkha,  Liklnta  and  the  rest,  (§  15 
Ac.)  relate  to  unse.paratcd  or  re-united  parceners,  they 
28.  A  further  must  be  interpreted  as  signifying,  that  ‘  the  wealth  of 
reason  staled.  one,  who  is  either  unseparated  or  re-united,  goes  to  a 
brother  who  is  so ;  or,  it  there  be  none  such,  the  two 
parents  take  it.’  In  that  case,  a  question  may  be  proposed,  shall, 
parents,  who  are  separated  and  not  re-nnited,  take  the  heritage  ?  or 
parents  who  are  either  unseparated  or  re-united  ?  Here  the  first  propo¬ 
sition  is  not  admissible  ;  for  how  can  the  claim  of  parents,  who  are  se¬ 
parated  and  not  re-united,  be  preferred  to  the  wife’s,  since  they  are  ex¬ 
cluded  by  her,  under  the  passage  before  cited  '!  Nor  is  the  second  pro¬ 
position  maintainable  ;  for  all  agree,  that  a  father,  being  unseparated 
or  re-united,  takes  the  heritage'dn  preference  to  an  unseparated  or  re¬ 
united  brother. 

29.  Moreover,  as  in  the  instance  of  the  estate  of  one,  who  was 
separated  from,  and  not  re-united  with,  his  father  and 
20.  An  addi-  his  brother,  the  father  has  the  right  of  succession  be- 
tioaal  argument  fore  brothers,  because  lie  has  authority  over  the  person 
set  forth.  and  wealtli  of  his  son  ;  since  lie  gave  him  life ;  (for 

their  identity  is  affirmed  in  holy  writ,  where  it'  is  said  “  he  himself  is 
bora  a  son  :”*)  and  because  the  deceased,  by  participating  [with  the 
manes  of  the  grandfather  and  great-grandfathert]  in  funeral  offerings, 
partakes  of  two  oblations  of  food  which  his  father  must  present  to  the 
grandfather  and  great-giandfathe.r  [at  the  same  time  that  none  are 
presented  by  his  brother, f]  for  sons  do  not  offer  the  half-monthly  ob¬ 
lations  of  food,  while  their  father  lives ;  so  the  same  [preference  of  the 
father  before  the  brother]  is  fit  in  the  other  instance  [of  the  estate  of 
one  who  is  either  unseparated  or  re-united.§]  Or,  since  they  are  alike 


ANNOTATIONS. 

2!).  A  like  ill  respect  of  coparcencry  and  re-union.]  A  variation  in  the  reading  of 
this  passage  is  noticed  by  Maherjvara,  viz.  ssnsrishtatwayoh  for  sansargajoh;  but  no 
material  difference  result’s  from  it  iu  the  import  of  the  passage. 


*  Sec  Essay  on  the  Vedas.  As.  Res.  vol.  8.  p.  412.  f  Maherjvara. 

i  Crtkrslma.  §  (Mkislina,  Achyuta,  ic. 
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in  respect  of  co-parcenery  and  rc-ui - ,  ....  - 0 -  „vv„w 

son  would  be  proper,  not  the  postponement  of  the  father’s  claim  to 

the  brother’s.  . 

30.  Further,  the  dual  number,  expressing,  that  ‘  parents,  who  are 

,  unseparated  or  re-united,  take  the  heritage,’  is  unsuit- 

aOLjB*  ’  pro-  .  able  :  for  there  is  neither  partition,  nor  co-parcenery, 
with  the  mother ;  and  consequently  no  re-union  of 
is  loaaffiment.  estates ;  since  Vihaspati  says,  “  He,  who  being  once 
It  is  mconsis-  separated,  dwells  again,  through  affectioh’  with  his 
tent  with  Vitas-  father,  brother,  or  paternal  uncle,  is  termed  re-united* 
pad’s  definition  of  He  thus  shows,  that  persons,  who  by  birth  have  com- 
re-uaion.  m0n  rights  in  the  wealth  acquired  by  the  father  and 

grandfather,  as  father  [and  son,]  brothers,  uncle  [and 
of  tie  twt  °“  uePhe'v>]  are  re-united,  when,  after  having  made  a  par¬ 
tition,  theydive  together,  through  mutual  affection,  as 
inhabitants  of  the  same  house,  annulling  the  previous  partition,  and 
stipulating,  that  “The  property  which  is  mine,  is  thine ;  and  that, 
which  is  mine,  is  thine.”  The  partnership  of  traders,  who  are  not  so 
circumstanced,  and  only  act  in  concert  on  an  united  capital,  is  no  re¬ 
union.  Nor  are  separated  co-heirs  re-united  merely  by  junction  of  stock, 
without  an  agreement  prompted  by  affection  as  above  stated.  There¬ 
fore,  since  neither  re-union  nor  co-parcenery  with  a  mother  can  exist, 
how  is  the  contradiction  in  regard  to  the  succession  devolving  on  her 
before  brothers,  to  be  reconciled  ? 

31.  In  the  next  place  the  manner,  in  which  the  difficulty  is  re- 
31.  Approved  nioved  by  the  wise,  will  be  stated.  From  the  texts  of 

mode  of  reconcil-  Vishnu  (§  5.)  and  the  rest  [as  Yfjjiiavalkya,  &c.,t  §  4.] 
mg  the  apparent  it  clearly  appears,  that  the  succession  devolves  on  the 
contradiction.  widow,  by  failure  of  sons  and  other  [male  descendants  :] 
Sons  confer  be-  and  this  is  reasonable;  for  the  estate  of  the  deceased 
nefito  on  iheir  should  go  first  to  the  son,  grandson,  and  great-grand- 
fatber:  as  appears  son.  Thus  Manu  and  Vishnu  say,  “  Since  a  son  deli- 
f^Syate]  Ills  father  from  the  hell  called  Put ;  there- 
Hfirlta,  (^anlilia  fore  he  is  named  puttra  by  the  selt-existent  himself.  J 
and  Iiikhita,  Ma-  So  HSrita  says,  “A certain  hell  is  named  Put;  and  he, 
.  nu,  See.,  and  YAj-  who  is  destitute  of  offspring,  is  tormented  in  hell, 
fiavalkya.  A  son  is  therefore  called  puttra,  because  he  delivers 


ANNOTATIONS. 


Is  tormented  in  hell.]  Achyuta  and  MalieQvara  explain  nairaya  one  who 
u  place  of  torment  (nirayaj.  liut  frlkfshna  contradicts  that  exposition.  Coi 
with  one  interpretation,  the  sense  is,  that '  he,  who  is  destitute  of  progeny  (chin 


f  Man",  138.  Vidinn,  !•: 


his  father  from  that  rarion  of  horror.”  In  like  maimer  9ankh*  and 
Likhita  declare,  "A  father  is  esoncrated  in  his  life-time  from  debt  to 
his  own  ancestors,  upon  seein<»  the  countenance  of  a- living  son:  he 
becomes  entitled  to  heaven  by  the  lurth  of  his  son,  and  devolves  on 
him  Ins  own  debt-  The  sacrificial  hearth,  the  three  veda.%  and  sacrifices 
rewarded  with  ample  gratuities.  have  not  the  sixteenth  part  of  the 
efficacy  of  the  birth  of  an  eldest  son.'*  Tims  Mann,  9ankha,  Vasghtha, 
Likhita.  and  HUnta  ordain.  “  By  a  son,  a  man  conquers  worlasi ;  »y> 
■son’s  son,  he  enjoys  immortality ;  and.  afterwards,  by  the  son  of  a  grand¬ 
son,  he  readies  the  solar  nhode.’  f  So  Yipiavalkya  says,  “  The  attain¬ 
ment  of  worlds,  immortality  and  heaven  depend  on  a  son,  grandson  and 
great-grandson.’’; 

32.  Thus  the  proprietary  right  of  sons  and  the  rest  is  expressly 
"2  T'  1  n  --  ordained,  as  already  inferrible  from  reasoning;  because 
fit  conferred  isTlle  the  wealth,  devolving  npoa  sons  and  the  rest,  benefits 
reason  of  their  the  deceased  :  since  sons  or  other  male  descendants 
succession.  produce  great  spiritual  benefit  to  their  father  or  ances¬ 

tor  from  the  moment  oi  their  birth ;  and  they  present 
Menu.  funeral  oblations,  hall-monthly,  in  due  form,  after  his 

decease.  So  Mann  declares  the  right  of  inheritance  to 
he  founded  on  benefits  conferi  eu  :  "  Bv  the  eldest  son  as  soon  as  born, 
a  man  becomes  the  father  ol  male  issue,  and  is  exonerated  from  debt  to 
his  ancestors ;  such  a  soil,  therefore,  is  entitled  to  take  the  heritage.”§ 

83.  From  the  mention  of  it  as  a.  reason  (•'  therefore,”  &e.,)  and 
’«  Assents  to  S'!1C0  there  can  he  no  other  purpose  in  speaking  of 
this  doctrine.  various  benefits  derived  from  sons  and  the  rest,  while 
treating  of  inheritance,  it  appears  to  be  a  doctrine  to 
whicli  Mann  assents,  that  the  right  of  succession  is  grounded  solely  on 
tlie  benefits  conferred. 

34.  Accordingly  [since  benefits  are  derived  from  the  great-grand- 
34.  Therefore  sou  as  "'ell  as  from  the  son!;]  the  term  “son”  [in  the 
the  tight  extends  text  of  Mann,  f  §  32.  or  in  that  of  Vishnu,**  §  5.  or  in 
to  the  great-  those  of  Yajnavatkya,  extends  to  the  great- 

grandson.  grandson ;  for,  as  far  as  that  degree,  descendants  equally 

confer  benefits  by  presenting  oblations  of  food  in  the  prescribed  form 
of  half-monthly  obsequies. 


ANNOTATIONS. 

The  attainments  of  worlds,  immortality  and  heaven.]  There  is  a  difference  in  the 
reading  of  the  text,  lokauantyan  divaK  praptiK  “  Immortality  in  the  world  and  the 
attainment  of  heaven,”  instead  of  lokanantya-divafi  praptiH  “  attainment  of  worlds, 
immortality  and  heaven.”  A  corresponding  difference  of  interpretation  is  found  in  the 
commentaries  of  Vijfiane^vara,  Apararka  and  Shlapani. 

32.  Expressly  ordained,  as  already  inferrible  from  reason.]  Ordained  by  a  pas¬ 
sage  of  the  Veda  founded  on  reason,  ftikrshsa. 

*  The  first  stanza  occurs  in  the  institutes  of  Atri.  53. 

t  Mann,  9. 137.  Vasishtha,  17.  5.  Also  Yishnu,  15.  45. 

*  Yajiiavalkya,  1,  78.  §  Manu,  9. 106.  Vide  supra.'  C,  1,  §  36. 

!i  Jlabecvara.  f  Chiidilmani.  **  Mahccvara.  .  ft  Aehuda. 
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35.  Else  [if  it  were  not  inferrible  from  reason,*  or  if  Mann  did 
not  mean,  that  the  right  of  succession  rests  upon  be- 
35.'  Keegoaof  nefits  conferred  ;+]  the  word  son.  could  not  quit  its 
bis  infetesce.  .  ‘proper  sense  [for  a,  larger  import ;]  and  a  passage,  de- 
chu-atory  'of  the  grandson’s  right,  must  be  somehow  assumed.  But, 
admitting  that  such  a  passage  may  be  assumed  [as  inferrible  from  the 
dedn&  right  of  a  daughter’s  son  considered  as  a  son’s  son ;[]  s  till 
thglpfWtO  separate  text  concerning  the  great-grandson. 

3*.  ’  His  right  36-  Therefore  the  great-grandson’s  right  of  suc- 
reslef  oaUie  bene-  cession  is  founded  on  benefits  derived  from  him  ;  and 
Jits  conferred  by  the  word  sou  is  of  comprehensive  import. 

37.  Accordingly  Baudhftyana  says,  "  The  paternal  great-grand¬ 

father  and  grandfather,  the  father,  the  man  himself, 
3J.  Baudha-  Ids  brothers  of  the  whole  blood,  his  son  by  a  woman. 
y«n»urtu»rtw  »8  0f  the  same  tribe,  his  son’s  son  and  his  great-grandson  : 
tiling  Sr“T'  a11  tll0Se’  pavtakiiig  of  undivided  oblations,  are  pro- 
«  nouneed  sapindas.  Those,  who  share  divided  obla¬ 
tions,  are  called  sakulyas.  Male  issue  of  the  body  being  left,  the  pro¬ 
perty  must  go  to  them.  On  failure  of  sapindas  or  near  kindred,  sakul¬ 
yas,  or  remote  kinsmen,  are  heirs.  If  there  he  none,  the  preceptor, 
the  pupil,  or  the  priest,  takes  the  inheritance.  ,  In  default  of  all  these, 
the  ting  [has  the  escheat.  ”] 

38.  The  meaning  of  the  passage  is  this  :  since  the  father  and  cer¬ 

tain  other  ancestors  partake  of  three  funeral  oblations 
38.  Exposition  as  participating  in  the  offerings  at  obsequies  ;  and  since 
of  his  text.  the  son  and  otter  descendants,  to  the  number  of  three, 

present  oblations,  to  the  deceased  [or  to  he  shared 
by  his  manes  ;§]  and  he,  who,  while  living,  presents  an  oblation  to  an 
ancestor,  partakes,  when  deceased,  of  oblations  presented  to  the  same 
person ;  therefore,  such  being  the  case,  the  middlemost  [of  seven,]] 
who,  while  living,  offered  food  to  the  manes  of  ancestors,  and  when 
dead  partook  of  offerings  made  to  them,  became  the  object  to  which 
the  oblations  of  his  descendants’were  addressed  in  their  life-time,  and 
shares  with  th'em  when,  they  tire  deceased,  the  food  which  must  be  of¬ 
fered  by  the  daughter’s  son  and  other  [surviving  descendants  beyond 
the  third  degree. ]1F  Hence  those  [ancestors,]  to  whom  he  presented 
oblations,  and, those  [descendants,]  who  present  oblations  to  him. 
partake  of  an- undivided  offering  iu  the  form  of  (pinda)  food  at  obsc- 
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Suggested  by  reason  and 
37.  Partaking  of  midi' 
r  differently  in  the  liatni 


*  pritishna  and  Acbyufa-  t  Xfabtfvan.  j  frikishoa,  Achyuta  ;u 
S  Mahcnvata.  .  FMabw'mv,  *  Ati.lcf  var 


nd 


of  oflonnirs  made  to  him. 
■lier’s  "Tamila. ther  upwards, 
onmdsim  downwards,  are 
oil  oblations.  .since  they  do 

summits  (extending  no 
aiw  7  |  as  well  as  that  of 
lied  relatively  to  inherit- 


li  with  tiier 


eeession  to  property  is 
lemur  oblations  at  obse- 
r  Not  brothers, 
is  of  the  father  ;”J  pro- 
)ii  why  ?  tb  declare,  “To 
c  must  oblations  of  food 
')■  ol  those  ottering-! ;  but 


But  lor  mourning  ami  other  purposes,  ilie  relation  of  sapin- 
das  extends  to  such  as  partake  ol  the  remains  of  obla- 
Hionm-  tions  :  lor  that  relation  is  dehned  m  the  Jilarkantjeya 
leipm-  pui-ihiaas  lounded  on  participation  in  the  wipings  of 
3  d1.1'1  ottering*.  ••  Thvee  others,  iroro  the  grandfather’s 
■o-mu  p  grandsire  upwards,  are  declared  to  he  partakers  of  the 
accord-  residue  of  oblations  :  they,  anil  the  person  who  per- 
iwssaee  invms  the  religious  rite,  being  seventh  m  descent, 
rU,.,ti-  constitute,  that  relation,  which  is  termed  by  tlm  holy 
sages  ion  within  the  seventh  degree,  it  Ihe  meaning 
in  which  occasions  impurity  ron  occasion  ol  deaths  and  births.| 

Aeeovdin."ly  Manu  liKOWi-se  ha*  said,  when  treating  of  un- 
efeanness  hv  reason  ot  mourning,  tew  “The  relation 
id  one  oi  snpiudas  ceases  with  the  seventh  person  (in  ascent 
f, :]  and  that  ot  snmauodakas  ends  only  where 


birth  a 
roil  hi  be  i 


ml  f  r 


Else 


AWH’U’IONS 

'll  propounded  relatively  to  inherit  slice.]  But  those,  who 
ations,  bear  the  same  designation  [of  sapittlas;  relatively 
iddhi-tatra  and  D.iya-taiva. 


t  Mahepvara. 
in  tin.  Story  oOIadahw 
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43.  But;  on  failure  of  heirs. down- -to  the  son’s  grandson,  tlie  1 
being  inferior  in  pretensions  to  sons  and  tlic 
because  she  performs  acts  spiritually  beneficial  tr 
cottferrifl*  spiri-  'husband  from  the  date  of  her  widowhood,  [and 
hn  ‘ like  them,  from  the  moment  of  their  birth,*]  suce 
ilie  M*  degree  to  the  estate  in  their  default(o).  Thus  VySsa  » 
to  tbs  Me  issue,  «  After  the  death  of  her  husband,  let  a  virtuous  wo 
samaafe  «  f«:  observe  strictly  the  duty  of  continence  ;  and  let 
sm»  orVyta**" '  daily,  after  the, purification  of  the  bath,  present  v 
S*®“  .  ‘  from  the  joined  palms  of  her  hands  to  the.  mane 

her  husband.  Let  her  day  by  day  perform  with  devotion’ the  wot 
of  the  gods,  and  especially  the  adoration  of  Vis;; 
abstemiousness.  She  should  give  aim 
for  increase  of  holiness,  and  keep  the  v 
ed  by  sacred  ordinances.  A  woman,  who  is  assiduous 
ance  of  duties,  conveys  heu-husband,  though  abiding  j 
and  herself  [to  a  region  of  hliss.”tj 


■  chief  of  the 


44  Since  by  these  and  other  passages  it  is  declared,  that  the  wife 
Hi  Shows  that  rescues  her  husband  from  hell ;  and  since  a  woman, 
her  good  or’  bad  'doing  improper  acts  through  indigence,  causes  her 
conduct  affects  husband  to  fall  [to  a  region  of  horror  ;]  for  they  shave. 
lleotl*nlS'>allM  ™  ^he  fruits  of-  virtue  and  of  vice  ;  therefore  the  wealth 
^WralthTdevolv-  devolving  on  her  is  for  the  benefit  of  the  former 

neficial  to  him.  propel'. 


45.  Hence  [since  the  wife’s  right  of  succession  is  founded  on 
reason, []  tiie  construction  in  the  text  of  Cankhn,  &-&, 
45.  Properin-  (§  15.)  must  be  arranged  by  connexion’  of  remote 
t-P^°n  of  terms,  in  this  manner,  ‘  Tlie  wealth  of  a  man,  who  de- 
kha.  Ac  rtl  parts  for  heaven '  leaving  no  male  issue,  let  his  eldest 
'  LS  [that  is,  his  most  exeellent§]  wife  take ;  or,  in  her 

default,  let  the*  parents  take  it :  on  failure  of  them,  it  goes  to  tlie 
brothers.’  The  terms  "if  there  he  none  [that  is,  if  there  be  no  wife|!],” 
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43.  The  wife  being  inferior  to  sons,  because  she  performs  acts  spii 
rial  from  the  date  of  her  widowhood.]  Chudamani’s  interpretation  < 
meaning  is  followed  in  this  version.  Achyuta  dissents  from  it;  and  >: 
the  performance  of  acta  of  spiritual  benefit  is  here  stated  as  the  reason 
succession  ;  and  her  incapacity  for  presenting  oblations  at  the  half-month 
the  reason  of  her  inferiority  to  sons,  and  of  the  consequent  postponenicn 
His  explanation,  and  the  reasoning  by  which  it  is  supported,  are  rcfulct 

bet  her  daily  perform  with  devotion  the  worship  or  the  gods.]  ‘Ai 
lality  to  guests.’  So  t  he  text  is  read  in  the  Viramilrodaya,  via.,  deval; 
instead  of  devnlanaii  cha  pfijanam.  Other  variations  in  the  reading  of  l 
but  which  are  unimportant. 


*  Chodamani,  Qrikfshna  and  Maluyvara.  f  Ci  'hjsliua.  j  (trikislma. 

$  Viramitcodnya, i!  llr.ghunamh-.ua.  (//)  S,-,-  1  Mori.  Dig.  tilG — / ./ 


)  arc  connected  both  -with 
is  anil  with  the subse- 
1  n  tlio  text  agrees  [with 
ami  5.  which  declare  the 
is  has  linen  already  shown 

t,>  tln>  condition  of  the 
•!•*  re-niiiteil.:  not  sjiecihed 

iui'.muo  o!  Jitendriya.  tvlm 
tn  nilient  tun  whole  [nu¬ 
ll'-  no  mule  issue,  without 
me  ot  his  being  separated 
with  them,  (tor  no  sueli 
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*pk“‘of  Wife  (patni)  belongs  to  Her,  for  she  alone  is  competent  to  assist 
•inftho  performance  of  sacrifices  .and  other  sacred  rites.  Accordingly 
Manu  says,  “To  all  such  married  men,  the  wives  of  the  same  class  only  (u) 
(not  wives  of  a  different  class  by  any  means)  must  perform  the  duty  of 
personal' attendance,  and  the  daily  business  relating  to  acts  of  religion. 
For  he?who  foolishly  causes  those  duties  to  be  performed  by  any  other 
than  Bis  wife;  of  the  same  class,  when  she  is  near  at  hand,  has  been 
immemorially  considered  as  a  mere  Chandala  begotten 
In  her  Asian  It  a  on  a  Brfihinani."*  But,  on  failure  of  a  wife  of  the 
— same  tribe,  one  of  the  tribe  immediately/ 'following 
n  -  ’  [may  be  employed  in  such  duties.]  Thus  Vishnu  or- 

Coafonnnbly  ^a*ns>  “  If  there  be  no  wife  belonging  to  the  same 
with  a  passage  of  tribe,  [lie  may  execute  the  business  relating  to  acts  of 
Vishnu.  ■  religion]  with  one  of  the  tribe  immediately  following, 

in  case"  of  distress.  But  a  regenerate  man  must  not 
do  so  with  a  woman  of  the  <r'udrd  class.'’]'  ‘  Execute  business  relating 
to  acts  of  religion,’  is  understood  from  the  preceding  sentence.]  There¬ 
fore  a  Brahman!  is  lawful  wife  (patni)  of  a  Bralunana. 
But  not  a  wo-  On  failure  of  such,  a.  Ksharriyd  may  be  so,  in  case  of 
class  °  a  °Wel  ^stress  ;  but  not  a  Vaigya,  nor  a  Qudra,  though  mar¬ 
ried  to  him.  A  KshatriyS  woman  is  wife  of  a  Kshatriya 
man.  In  her  default,  a  VaiQyS  woman  may  be’  so,  as  belonging  to  the 
next  following  tribe  ;  but  not  a  (Judra  woman.  A  Vai(;y6  is  the  ouly 
wife  for  a  Vai<;ya  :  since  a  (^udra  wife  is  denied  in  respect  of  the  rege¬ 
nerate  tribes  simply. 

48.  In  this  maimer  must  lie  understood  the  succession  to  pro- 
48.  A  mainte-  Pert,y  i'1  the  order  in  which  the  rank  of  wife  is  acknow- 
nance,  declared  by  lodged.  Therefore,  since  women  actually  espoused 
Narada,  regards  may  not  have  the  rank  of  wives,  the  following  passage 
women  espoused,  .  of  Narada  intends  such  a  case.  "Among  brothers,  if 
u^wivts  reG^oue^  anyone  die  without  issue,  or  enter  a  religious  order, 
Igt  the  rest  of  the  brethren  divide  liis  wealth,  except 
the  wife’s  separate  property.  Let  them  allow  a  maintenance  to  his 
women  for  life,  provided  these  preserve  unsullied  the  bed  of  their  lord. 
But,  if  they  behave  otherwise,  the  brethren  may  resume  that  allow¬ 
ance.”  §  So  [this  other  passage|]]  of  the  same  author ;  [“  On  failure  of 
heirs,  the  property  goes  to  the  king,!!]  except  the  wealth  of  a  Bralunana. 
But  a  king,  who  is  attentive  to  the  obligations  of  duty,  should  give  a 


of  ratal  wife,  from  pati  Imsbaur 
of  religious  ceremonies.  Vide 
48.  N$t  being  of  the  i  i 
diaie  degree,  or  being  of  f  udra 
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o  Uie.  performance  of  sacred  ril 
rra,  this  alludes  l.o  the  grammal 


*  Manu,  9.  S6— <S7.  ]  Vishnu,  2G-  3.  j  Vishnu,  20. 1. 

§  Narada,  13.  25.— 2A  £  i.  1  i  «  \  1  ] 

!yl  See  I  Strange  H.  L.  130. — 7.V 


ordain  a  maintcr 
(bliarya)  or  othe 


,  Hie 


allotment  of  a  mH 
t  r.noit  person.  not  being  of  the. 
declared  right  of  wives  to.snc- 
i  ' 

■uims  the  kings  right  to  ati 

■  wife  .  ’  If  men  of  the  military, 

■  Lubes  die  childless,  leaving 
r.  let  the  king  take  the  pro- 
lord  of  all."  But  N lirada,  di- 
Id  give  a  maintenance,  to  the 
;cs  the  king  to  take  the  whole 

■  support.  This  contradiction 
tween  t»he  wife  and  the  espous- 

1  toiy  of  the  wife's  right  of 
mployed :  and,  in  those  which 
an  (stri  or  nail)  or  “  spouse” 


i.  ftf  17  ;  nhnli  exnresses,  “Next  let 
r>0.  Proper  inter-  brothers  of  the  whole  blood  divide  the  heritage  of 
pretaiion  of  the  him.  who  leaves  no  male  issue  ;  or  daughters  equal 
trxp  of  Dcvala  [lls  appertaining  to  the  same  tribe  :]  or  let  the  fattier, 
if  he  survive,  or  brothers  belonging  to  the  same  tribe, 
or  the  mother,  or  the  wife,  inherit  m  their  order;  but,  on  failure  of  all 
these,  the  nearest  ot  the  kinsmen  .succeed;  where  “daughters  equal” 
are  such  as  appertain  to  the  same  class  [with  the  deceased] ;  and  “  bro¬ 
thers  belonging  to  the  same  tribe  intend  those  of  the  half-blood  ;  for 
whole  brothers  are  specified  under  the  appropriate  term,  and  the  dis¬ 
tinction  would  be  impertinent  [as  not  excluding  any  one  ft  or  as  super¬ 
fluous  since  whole  brothers  of  course  belong  to  the  same  tribe  hj  in 
th<«  text,  we  say,  the  order  in  which  heirs  are  enumerated,  from  the 
whole  brother  to  the  wife,  is  not  intended  for  the  order  of  their  suc¬ 
cession  •  since  it  contradicts  Vishnu  and  the  rest  {as  Vfhaspati  and 
V  ajSavalk  vab] ;  but  the  in  canine  ot  the  text  is.  that  the  heirs  shall  take 
the  succession  in  the  order  declared  by  Vishnu  and  others.  To  mark 
uncertainty  m  the  specified  ovaer.  tne  author  has  twice  used  the.  word 
‘or-’  once  m  the  phrase  “  or  daughters."  and  again  in  the  sentence  “  or 
let  the  lather,  fee.."  and  the  word  is  also  understood  in  other  places. 
Thus  Dcvala  has  himselt  shown  vagueness  in  his  own  enumeration, 
intimating  that  '  either  brothers,  or  daughters,  or  parents,  &i\,  (take 
the  succession J. 

St  As  lor  what  has  been  said  by  Baloka.  concerning  the  text  of 
{lankha  and  the  rest  ;§  lob  that  it  either  relates  to  a 
i  class  to  her  husband,  or  supposes  the 


ANNOTATIONS. 

fo  a  wife  inferior  in  class.]  According  to  this  opinion,  t 
lierpositiou  of  the  privative  a  .  r  ‘  -u-  .  >>.i 

ie  §  15.)  Aciijuta  and  Vrlkislma. 


“  The  wife  not  eldest 


9rf.krslin:i.  t  Ttasli:  on  ffiya-lihii'r.i.  .  §  Maln-cvara. 
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widow  to  be  young,  or  is  relative  to  brethren  unseparated  or  re-united  ; 
that  author  has  manifested  his  own  imbecility  by  thus  proposing  an 
indefinite  interpretation-  of  the  law :  for  the  •  doubt  remains  [which  of 
the  three  is  intended  ;*]  and  neither  rule  could  be  followed  in  practice. 

■  .  •  '  52;  As  for  the  assertion,  that  the  text,  which 

58.  Tbs  ailot-  ordains  a  maintenance,  is  relative  to  an  unmarried 
tcaanesJoes* not  woman  an(l  concubine,  that  mtasfc  be  rejected  as  intend- 
re^ard  eoncu-  ’nS  a  favor  to  the  matrons ;  for  the  scope  of  the  precepts, 
bines.  which  allot  a  maintenance  to  women,  has  beeyi  already 

•J  shown. 

53.  Moreover,  under  the  distinction  respecting  the  wife  as  be¬ 
longing  to  the  same  or  to  a.  different  tribe,  how  is  the 
53.  Further  ar-  contradiction  [of  the  text  to  passages  of  Vishnu  and 
emnent  against  a  YSjnavalkyat  $  4  and  5]  regarding  the  succession  of 
tation”  m  erpre"  parents  anddjrothers,  to  be  reconciled  [without  trans¬ 
position,  or  without  connecting  in  construction  remote 
terms  ?J]  If  it  be  by  distinguishing  the  cases  of  re-uniou  and  continued 
separation,  the  same  distinction  may  pervade  the  whole  subject :  and 
i  what  occasion  is  there  for  assuming  a  difference  relative  to  the  wife, 
as  belonging  to  the  same  or  to  another  tribe  ?  But  the  proposed  ais- 
'  tinction,  founded  on  re-union  and  sepai'ation,  [§  19]  has  been  already 
:  JiiHy  refuted  by  us  [§  30.]  . 

54.  The  distinction  regarding  the  whole  and  the  half-blood  is 
54  Adistioc-  contradicted  by  Vrhaspati,  who  says  “  Let  the  wife  of 
lion  of  the  whole  a  deceased  man,  who  left  no  male  issue,  take  his  share, 
and  half-blood  notwithstanding  kinsmen,  a  father,  a  mother,  or  uterine 
does  not  reconcile  brethren  be  present.”§  Uterine  brethren  are  brothers 
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Or  supposes  the  widow  to  be  young.]  Conformably  with  the  text  of  Harfta 
directs,  that  property,  sufficient  only  for  the  support  of  life,  should  be  allotti 
young  widow.  Achyuta,  friktslma  and  Mabef  vara. 

Or  is  relative  to  brethren  unseparated  or  re-united.]  The  reasoning,  on  vlii 
-  is  grounded,  has  been  before  slated.  (Vide  §  19.)  Qrftfshna. 

52.  As  for  the  assertion.]  Of  the  same  author,  according  to.  prikjshna 
Maheijvara  says,  a  certain  author. 

Intending  a  favor  to  the  matrons.]  This  nassase,  which  is  obscure,  has  be 
plained  by  Qrikishpa  as  ironical ;  the  concubines  being  here  tauntingly  termed  ma 
and  MaUe^vara  quotes  Chuifamani  as  authority  for  that  interpretation.  But  th 
commentators,  in  concurrence  with  Achyuta,  "state  another  explanation  in  whi 
wives  arc  understood  by  matrons.  It  is  only  bv  favour  of  the  wives,  who  then 
inherit  the  whole  property,  that  a  maintenance  is  allowed  to  the  concubines. 

53.  The  proposed  distinction  fo 


to  be  leva 


st  the  d< 


54.  The  distinction  regarding  the  whole  and  half-blooi 
whole  brother  isberits  before  the  wife,  but  the  half-brother  a 
Achyuta. 


'  friitshna.  f  Mahccvara.  %  M  ue<i  1 


Jii.vnu'  i. A 


-lie  eouirn.liclimi,  by  the  same  mother  [ami  of  course  of  the  whole  blood  ] 
M-inemcoiwislei.t  'flic  author  dcckires  the  wife's  right  of  suecesslon,  nl- 
Vfleis  piT'’'  "  tT  m  u  gl  i  .such  persons  exist.  By  the  term  "  his  store,” 

’  ,'w’1 .  is  understood  the  entire  share  appertaining  to.  her 

husband  ;  not  a  part  of  it  only  [sullicient  for  lie‘r  .sup]iort.*J 
r>5.  C-metwsion  55.  ’J'lierel'ore  the  interpretation  of  the  law  is 
in  favor  ol't.lic  pm-  :Ls  set  forth  by  ns. 


it  the 


only  enjoy  her  husband's  estate  after  his 
10  is  not  entitled  to  make  a  gift,  mortgage 
1  luis  Kftiyavmm  savs.  -  Let  the  childless 
serving  unsullied  the  bed  of  her  lord,  and 
h  her  venerable  protector,  enjoy  with  mo¬ 
te  property  until  her  deadl.  After  her 


Abiding  with 


her  venerable  protector,  that  is,  with  her 
-la  w  or  others  of  her  husband's  family,  let.  her 
r,7.  She  shall  enjoy  her  husband's  estate  during  her  life ;  and  not, 
cimiv  the  1-soiii'.  ;»s  with  her  separate  property,  make  a  gift,  mortgage 
for  l'tc  miiiclahcr  ov  side  of  it.  at  her  pleasure.  ‘  But.  when  she  dies,  the 
KSVeir  daughters  or  others,  who  would  regularly  lie  heirs  in 
default  of  the  wife,  take  the  estate  ;  not  the  kinsmen 
for  sapiud.us  :f]  since  these,  being  inferior  io  the  daughter  and  the  rest. 

, audit  not  to  exclude  those  heirs  :  for  the  widow  debars  them  of  the 
succession  ;  and,  the  obstacle  being  equally  reunoved  if  lier  right  cease 
or  never  take  effect,  it  can  be  no  bar  to  their  claim. 

5S.  Nov  shall  the  heirs  of  the  woman’s  separate  property  [as  her 
brothers,  fcc.f]  take  the  succession  [on  failure  of 
58.  Kol-  tolicr  daughters  and  daughter’s  sons,  to  the  exclusion  of  her 
own  heirs.  husband's  heirs  ;§]  for  the.  right  of  those  [persons, 

whose  succession  is  declared  under  that  heart, |j  C.  4.] 
Is  relative  to  the  property  of  a  woman  [ other  than  that  which  is  in¬ 
herited  by  Uer.'l]  Katyayaua.  has  propounded  by  separate  texts  the 
heirs  of  a  woman’s  property  ;  and  [his  text,  declaratory  of  the  succes¬ 
sion  to  heritage/  8  ]  would  be  tautology  :  [consequently  heritage  is  nut 
ranked  with  woman’s  peculiar  property  .ft] 


AN  NO  l  A  I  TONS 


50.  Abiding  with  her  venerable  protector.]  This  is  according  to  the  usual  reading 
of  the  ten,  mid  conformable  with  Hie  interpretation  of  it  in  llic  Katoakara.  But,  in 
Uic  Dava-iatvn,  it  is  rend  vraH;  sl’hii.a  in  place  of  gurau  st’h'la  ;  and  tbe  reading  is  ex¬ 
pounded  bv  the  commentator  Kaipnima,  ‘  diligent  in  such  observances  as  may  be  bem> 
tiuiut  to  her  husband  in  another  world/  He  rejects  another  interpretation,  ‘  observant 


••  Malic^va- 


with  modcra 


•{•  Mahcqvara,  t  ^rlkishin  and  Achyuta. 

•.Pa.  i!  Malietjvara.  ,  IT  Mahe^ara 


E  Tr.VTA-I 


69.  Therefore  those  persons,  who  are  exhibited  in  a  passage  above 
cited  (§  4,)  as  the  next  heirs  on  failure  of  prior 

69.  The  heirs  claimants,  shall,  in  like  manner  as  they  would  have 
®f,  ,lerh  hasbsnd  succeeded  if  the  widow’s  right  had  never  taken  effect, 
after  £x  we*' and  efiuady  succeed  to  the  residue  of  the  estate  remaining 
cousmjsjrtSoa.  after  her  use  of  it,  upon  the  demise  of  the  widow  in 
whom  the  succession  half  vested.  At  such  time  [when 
the  widow  dies ,*  or  when  her  right  ceases, f]  the  succession  of  daugh¬ 
ter*  and  the  rest  is  proper,  since  they  confer  greater  benefits  on  the 
deceased  [by  the  oblations  presented  by  them]]  than  o.th&r  claimants 
[such  as  the  sapindas  aboyementioned.]j  §  37. J 

60.  Thus  in  the  MaMbharata,  in  the  chapter  entitled  DSnadhar- 

•-  ma,  it.is  said  “  For  women,  the  heritage  of  their  hus- 

60.  a  p»3saee  bands  is  pronounced  applicable  to  use.  Let  not 
of  the  Mahabha-  v/omen  0n6my  account  make  waste  of  t-heir  husband's 
rata  confirms  tbu.  v,etllthy§ 

61.  Even  use  should  not  be  by  wearing  delicate  apparel  and 

similar  luxuries  :  but,  since  a  widow  benefits  her  hus- 

61.  Exposition  band  by  the  preservation  of  her  person,  the  use  of 
of  the  passage.  property  sufficient  for  that  purpose  is  authorized.  In 

She  ma  m  k  bke  manner  [since  the  benefit  of  the  husband  is  to  be 
»  gif*  or^aF  for  consulted, If]  even  a  gift  or  other  alienation  is  permit- 
the  obsequies  of  fed  for  the  completion  of  her  husband's  funeral  rites, 
her  husband.  Accordingly  the  author  says,  “  Let  not  women  make 
waste.”  Here  “  waste”  intends  expenditure  not  useful 
to  the  owner  of  the  property. 

69.  For  her  62.  Hence,  if  she  be  unable  to  subsist  otherwise, 
maintenance,  she  s}je  jg  aut}lorjzecl  (,0  mortgage  the  property  ;  or.  if  still 
atl£  iTnecessary  *  unable,  she  may  sell  or  otherwise  alien  it :  for  the 
’  same  reason  is  equally  applicable. 


ANNOTATIONS. 

control.’  There  is  considerable  difference  in  Iks  interrelation  of  the  text,  as  to  its 
general  scope,  according  to  various  compilers,  by  whom  it  is  cited. 

60.  Thus  in  the  Mahabharata,  &c.]  The  autiior  here,  corroborates  what,  hsd  been 
said  concerning  the  restriction  on  the  widow’s  power  of  gift,  inortgare  aud  role,  (j  5G.) 

Acbyuta,  (rikrahoa  and  Maheqvara. 


»ei  !_  c  t  t  ]  t  lil  i  1  other  relative*  of  her 
1  1  i  t  i  o  i  1 1  the  wealth,  at  her 

1  It  t  \  r)  i  i  at  directs  it,  s»yiog 

'•  With  | .indents  ottered  to  Ins  manes,  and  by  pious 
1  ]  1  t  1  1  t  i  itemal  uncles  other 

1  11  t  l  ]  t  'i  1  laughter’s  sons,  the 

it  «  1  1  1  11  ancient  and  unpre- 

11  1  t  tl  f  1\  *  The  term  pater- 

ends  a  ; iv  sapinda  of  her  husband  :  “  daughter’s  sons," 

]  lilt  f  h  ldren  of  his  sister,” 

'her  husband’s  sister’s  son  :  “  maternal  uncles,”  her  hus- 
s  tiimi  t  v.  To  these  and  to  the  rest,  let  her  give  presents, 
and  not  to  the  iamilv  oi  her  own  father,  while  such 
persons  are  lorUiaominir :  for  the  specific  mention  of 
paternal  uncles  and  the  vest  would  be  superfluous, 
i  their  consent,  however,  she  mav  bestow  gifts  on  the 
kindred  of  her  own  lather  and  mother..  Thus  Xfdrada 
sa  vs.  ••  ’A  lien  the  husband  is  deceased,  his  kin  are  tfie 
guardians  ol  his  childless  widow.  In  the  disposal  of 
the  propei  t  v.  and  care  of  herself,  as  well  as  in  her 
maintenance,  they  have  full  power.  But,  if  the  hus¬ 
band’s  lamilv  be  extinct  or  contain  no  male,  or  be 
helnless.  the  km  of  her  own  father  are  the  guardians 
of  the  widow,  if  there  be  no  relations  of  her  husband 
within  the  degree  ol  a  sarmula.  "f  In  the  disposal  of 
ft  or  otherwise,  she  is  su  eject  to  the  control  of  her  hus- 
after  his  decease,  and  m  default  of  sons. 

65.  In  like  manner,  if  the  succession  have  de¬ 
volved  on  a  daughter,  those  persons,  who  would  have 
been  heirs  of  her  lathers  property  in  her  default,  [as 
tier  son.  her  paternal  grandfather.  &e.[]  take  the  succes¬ 
sion  on  her  death  :  not  the  heirs  of  the  daughters  pro¬ 
perty  [as  her  daughters  son,  &,<-.§] 

66.  The  widow  should  give  to  an  unmarried 
daughter  a  fourth  part  out  of  her  husband’s  estate,  to 
defray  the  expenses  of  the  damsel’s  marriage. .  Since 
sons  are  required  to  give  that  allotment, !',  much  more 


,-bha'ga.  cnAr.  xi.  sec 
idow’s 


67.  Thus  has  the 
been  explained. 


SECTION  II. 


On  (he  right  of  the  Daughter  ancl  Daughter's  Ron. 

L  The  daughter’s  right  of  succession  on  failure  of’the  wife  [is 
1.  ^.daughter  declared.*]  On  that  subject  Manu  an’d  Ndrada  say, 
•-"to*  there  '•  Tlie  son  of  a  man  is  even  as  himself ;  and  the  daugh- 
ter  is  equal  to  the  son  :  how  then  can  any  other  inherit 
s  '  h  his  property,  notwithstanding  the  survival  of  her,  who 

and  Ndrada ;  in  >s  as  it  were  himself?”]-  Navada  particularizes  the 
right  of  ohlatiiiua  daughter  fas  inheriting  in  right  of  her  continuing  tho 
to  be  presented  line  of  succession:]  “On  failure  of  male  issue,  the 
Oyiuraon.  daughter  inherits;  for  she  is  equally  a  cause  of.  per¬ 

petuating  the  race  ;  since  both  the  son  and  daughter  are  the  means  of 
prolonging  the  father’s  line.”]  The  author  states  the  circumstance  of 
her  continuing  the  line  as  a  reason  of  the  daughter’s  succession  :  aud 
the  line  of  descendants  here  intends  such  descendants,  as  present  fu¬ 
neral  oblations  ;  for  one,  who  is  not  an  offerer  of  oblations,  confers  no 
benefits,  and  consequently  differs  in  no  respect  from  the  offspring  of  a 
stranger  or  no  offspring  at  all. 

2  Her  son  only  -  2.  It  is  the  daughter’s  son,  who  is  the  giver  of  a 

presents  such  oh-  funeral  oblation,  not  his  son  ;  nor  the  daughter’s 
kbons.  daughter  :  for  the  funeral  oblation  ceases  with  him. 

3.  Therefore  the  doctrine  should,  he  respected,  which  Dikshita 
3.  Dikshita  maintains*,  namely  that  a  daughter,  who  is  mother  of 

rightly  prefers  the  male  issue,  or  who  is  likely  to  become  so,  is  competent 
daughter,  who  has  ’to  inherit ;  notone,  wlio  is  a  widow,  oris  barren,  or 
or  is  likely  to  fails  in  bringing  male  issue  as  bearing  none  but 
to  lure  msleissue.  daughters,  or  from  some  other  caused). 

4.  Here  again,  the  unmarried  daughter  is  in  the  first  place  sole 

heiress  of  her  father's  property  [to  the  exclusion  of 
♦•The  maiden  any  daughter  verbally  betrotlied.§]  Accordingly  Pa- 
best  claim  accorf*  r^ara  says.  “  Let  a  maiden  daughter  take  the  heritage 
ing  to  Parana ra. '  one  who  dies  leaving  no  male  issue  ;  or,  if  there  be. 

no  such  daughter,  a  married  one  shall  inherit.”  In  the 
term  “  married”  is  hero  implied  the  restriction  before  mentioned  [ex¬ 
cluding  one  who  fails  in  bringing  male  issuc.||] 


ANNOTATIONS. 

Upon  tb«  saire  principle,  I  lie  succession,  li-iolviii 
of  brr  son,  pastes  titer  Ltr  di.cti.ac  to  the  heirs  of  her  a 

See  Sect  J.  J  SI.  # 

•  Crfkfsbna.  f  Hanji,  9.  !3Q.  Nut  found  in  Nar.idn’s 
$  ChuAiuuuii  and  ^ffkfshu:i.  I|  Clniiim 

(a)  See  1  Mori.  Dig  3J9.  335.  -ISO.— ltd. 


llic  molkei  by  (he  death 
aid  not  to  Let  own  heir*. 


ales.  ]  Narsds,  13.  19. 
id  prfktebtu. 


5.  Thus  Devaia  sa>  f  maidens  should  be  given  a  nuptial  por¬ 
tion  out-  of  tlie  fc ther’s  estate.  But  of  him,  who  leaves 
"■  And  Devaia.  no  appointed  daughter,  [nor  son,]  the  unmarried  daugh¬ 
ter.  Mon-ring  to  Ids  own  tribe,  and  legitimate/shall 
take  the  inheritance,  nice  a.  son."  The  term  "'appointed  daughter" 
implies  also  son.  "His  own:  belonging  to  the  same  tribe  with  him- 
Kt'll'.  "  Legitimate  :  is  own  lawful  issue. 


marriage,  befo 


proner  :  for.  should  the  maiden  aiTive  at  puberty  un¬ 
married.  through  poverty,  her  father  and  the  rest 
would  fall  to  a.  region  of  punishment,  as  declared  by 
holy  writ.  Thus  Yasishtha  says,  “  So  many  seasons 
ol  menstruation  as  overtake  a  maiden  feeling  the  pas¬ 
sion  of  love  and  sought  in  marriage  by  persons  of  suit¬ 
able  rank,  even  so  many  are  the  beings  destroyed  by 
both  her  father  and  her  mother  ;  this  is  a  maxim  of  the 
law.”*  So  Paithinasi :  “  A  damsel  should  be  given  in 
e  her  breasts  swell.  But,  if  she  have  menstruated 


[before  marriage,]  both  the  giver  and  the  taker  fall  to  the  abyss  of 
hell ;  and  her  father,  grandfather  and  great-grandfather  are  bora 
[insects]  in  ordure.  Therefore  she.  should  lie  given  in  marriage  while 


7.  Since  then  the  father  and  the  rest  are  saved  from  hell  by  suffi¬ 
cient  property  becoming  applicable  to  the  charges  of 
7.  And  the  up-  her  marriage ;  and,  being  accordingly  married,  she 
propviatioa  of  (he  confers  benefits  on  her  father  by  means  of  her  son  ; 
purpose  isfor  her  tlie  weakh  devolving  on  her  is  for  the  benefit  of  the 
father’s  bento!."1”"  [former]  owner  ;+  and  it  is  reasonable,  therefore,  that- 
the  property  should  descend  to  the  unmarried  daugh¬ 
ter,  on  failure  of  the  wife. 

8.  But.  if  there  be  no  maiden  daughter,  the  succession  devolves 
on  her  who  has.  and  on  her  who  is  likely  to  have, 
s.  best  a  male  issuer That  is  declared  by  Vrhaspati “  Being 
daughter  who  h-s  of  equal  class  and  married  to  a.  man  of  like  tribe,  and 
jr'l- !«so  °  being  virtuous  anct  devoted  to  ooedience,  she  [namely 
\  succeeds  :  as"inti-  the  dauphterv]  whether  appointed  or  not  appointed 
'bv'iiv.d  by  Yite-  to  continue  the  male  line,  shall  take  the  property  of 
pat:.,  her  father  wno  leaves  no  son  [nor  wife.§]" 


ANNOTATIONS. 

a  ;  Dill  of  the  father’s  estate.]  This  is  according  to  the  readme,  which  h  followed 
lj,  Ws'*nt>».  as  t»eO  as  by  Baghunaudana.  Bat  in  ether  compilations,  »s  the  Smiti- 
ch-ri’d1' !x  ‘  Ratrakara  and  Vframitrodaja,  the  text,  is  read  pitr-dravjam  instead  of 
pii  f-rVavU'-  and  the  author  of  the  last  mentioned  work  explains  the  passage  aa  sig- 
mfii  •.  '"nt  a-o  pol  l  ion  of  the  paternal  estate  [equal  to  the  fourth  part  of  a  share]  and 

nup  ia!  yiesents’, should  be  given  lo  a  maiden  daughter.’ 

”  -  t  Vide  Sect.,1.  §  44. 

$  Crfkrshna  and  Chuiamani- 

i  Ca.  444.— fit 


E  DA'YA-BHA'GA.  CHAP. 


xi.  sec.  ii.  325 


9.  Of  equal  class.]  Belonging  to  the  same  tribe  with  her  father. 
9  Internreta-  ^arr*ed  to  a  man  of  like  tribe.]  This  is  intended  to 

tion  of  the  text.  Exclude  one  married  to  a  man  of  a  superior  or  inferior 
tribe.  For  the  offspring  of  a  daughter  married  to  a 
man  of  a  higher  or  lower  class  is  forbidden  to  perform  the  obsequies  of 
his  maternal  grandfather  and  other  ancestors  who  are  of  inferior  or  of 
superior  rank.  But  one,  married  to  a  man  belonging  to  the  same  class, 
confers  benefits  on  her  father  by  means  of  her  son. 

10.  The  son  of  a  daughter  appointed  to  continue  the  .male  line  is 

10.  A  daughter  a  son>  highly  beneficial  to  his  ancestor ;  and, 

appointed  to  con-  through  him,  the  appointed  daughter  is  equal  to  a  son : 
tiuue  the  male  wherefore  the  appointed  daughter  and  legitimate  son 
line  has  a  prefer-  have  an  equal  right  of  succession*  But  a  married 
able  title.  daughter,  who  was  not  so  appointed,  confers  less  bene¬ 

fit  on  her  father  than  th*  son  and  the  rest  [viz.  the  sons  son  and 
grandson’s  son.-f  and  the  widow ;[]  and  is  of  benefit  by  means  only  of 
her  son :  it  is  proper,  therefore,  that  she  should  succeed  only  on  failure 
of  other  heirs  down  to  the  unmarried  daughter. 


11.  It  must  not  he  alleged,  that,  admitting  this  doctrine  [of  bene- 
4„  fits  conferred  being  the  cause  of  a  right  of  succession,^] 

for ’preferring  one  tlle  daughter,  who  has  male  issue,  should  alone  inherit 
•who  has  male  in  the  first  instance  ;  but,  on  failure  of  such,  then  a 
issue  te  the  maid-  daughter  who  may  have  issue.  For  her  son,  bom 
en  daughter,  re-  subsequently,  might  in  this  manner  he  excluded  from 
u"d'  the  succession.  Nor  is  this  proper ;  for  both  equally 

confer  benefits  on  their  grandfather,  as  daughter’s  sons. 

12.  A  widow  12.  By  specifying  “  obedience”  to  her  husband 

ia  excluded  by  im.  (§  8),  the  author  indicates,  that  she  is  not  in  the  state  of 
plication  ({  8.)  widowhood,  and  that  consequently  she  may  have  issue. 


13.  In  the  text  before  cited  (§  8.),  the  pronoun  refers  to  the 
13.  Further  ex-  “n tamed  in  a  preceding  passage 

osition  of  the  [which  will  be  forthwith  quoted.  ||  §  14.]  Thus,  by 
ixt  (§  8.)  the  conditions  specified,  that  she  he  “  of  equal  class” 


ANNOTATIONS. 

9.  To  exclude  one  married  to  a  man  of  a  superior  or  inferior  tribe,  &c.]  This 
remark  of  Jimfit*-v4h»na  is  inadmissible:  for  the  term  ‘married’  excludes  the  nolion 
of  union  with  a  man  of  inferior  tribe ;  since  there  can  be  no  marriage  between  a  woman 
of  higher  tribe  and  a  mm  of  a  lower  one.  Therefore  the  intention  is  to  exclude  olio 
married  to  a  man  of  superior  class.  Vframitrodaya. 

Who  are  of  inferior  or  of  superior  rank.]  A  daughter’s  son  of  a  superior  Irihe  i* 
forbidden  to  offer  a  funeral  lepast  to  the  manes  of  his  maternal  grandfather  who  is  of 
a  lower  tribe ;  and  a  daughter’s  son,  being  of  inferior  rank,  is  forbidden  to  offer  it  for 
his  maternal  grandfather  who  is  of  t  higher  class.  R»gh.  ou  DAya-bhaga. 

11.  For  her  sou  might  be  exeluded  from  the  succession.]  Accordingly  the  notion, 
tliZL,  in  the  Case  of  two  daughters  haring  male  issue,  oue  a  widow,  the  other  baring  a 
husband  firing,  the  widow  should  inherit  in  the  first  instance.,  because  she  first  oilers 
tuners  1  oblstiou  through  her  sen  [whuse  father  is  already  dead],  is  refuted.  AchvuLa 
aad  prfktshna. 


t  Chuihmani. 

II  ChuiAtnani,  prfktahm,  Sc. 


♦VideC.  10. 

<  Achyutn  end  prfkrsbna. 


f  prlkishna. 


HINDI.”  I, A 


aiul  "married  to  a  man  of  like  tribe”  fee.  (§8),  the 
author  shows,  that  she  dors  not  inherit  her  lather's 
wealth  merely  in  right  of  ln  r  relation  atf  daughter. 
Else,  since  the  daughter’s  right  of  succession  is  declar¬ 
ed  by  the  following  passage,  the  mention  of  it  by  the 
same  author  in  the  foregoing  text  would  be  a  vain 
a.  special  ride,  regarding  what  was  suggested  generally. 


repetition, 
is  not  tautology. 

^14.  A  passage  of  14.  "  As  a  son,  so  does  the  daughter  of  a  man 

proceed  from  his  several  limbs.  How  then  should  any 
other  person  take  her  father’s  wealth  f  * 


:s  the  dangb- 


15.  Since  a  daughter’s  right  of  succession  to  the  property  of  her 
15  If  nn  ai  father  is  founded  on  her  offering  funeral  oblations  by 

pointed  daughter"  means  of  her  .son ;  therefore,  even  in  the  case  of  an 
bear  no  issue,  the  appointed  daughter,  on  whom  the  estate  has  devolved 
properly  does  not  by  the  demise  of  her  father,  should  she  bear  no  male 
go  to  her  husband:  jssue  inconsequence  of  her  proving  barren,  or  because 
her  husband  is  incapable  of  procreation,  the  property  does  not  go  npon  - 
Accordin  lo  ^C1  f^eaf^  f°  hR1'  husband.  Thus  (,'ankba  and  Likbita 
CankCand  Lik°  say,  “  The  husband  is  not  entitled  to  the  wealth  of  his 
nil  a ;  and  i’aithi-  wife  being  an  appointed  daughter,  if  she  die  lea  ving  no 
nasi.  issue.”  So  Paithinasi :  On  the  death  of  an  appointed 

daughter,  her  husband  does  not  inherit  her  property  :  if  she  leave  no 
issue,  it  shall  be  taken  by  her  unmarried  sister  or  by  another.”  Hence 
her  property  is  to  be  taken  by  her  maiden  sister,  or  by  another  sister 
likely  to  have  issue.  Therefore,  when  the  succession  has  devolved  on 
a  female,  [her  liusband’sf]  claim  [as  her  heir]  is  precluded. 

16.  But  the  following  passage  of  Manu  must  be  understood  to  be 

applicable,  on  the  demise  of  an  appointed  daughter, 
16.  A  centra-  who  has  not  been  destitute  of  male  issue,  having  borne 
dioory  passage  of  a  SOn  who  has  died.  “  Should  a  daughter,  appointed 
to  continue  the  male  line,  die  by  any  accident  without 
a  son,  the  husband  of  that  daughter  may  without  hesi¬ 
tation  possess  himself  of  her  property.''] 


. . .  .  .)  &  passage  of  the  Veda, 

...  a  father  to  his  soil.  “  From  my 
..cart  ihouart  produced .  thou  art  indeed 


ANNOTATIONS. 

H.  Proceed  from  his  several  li  ribs. J  This 
which  js  quoted  by  Baudliayana.  It  is  addre 
several  limbs  lliou  art  distilled ;  from  my  he: 
self,  but  denominated  son:  mayst  thou  live  a  hundred  years. 

15.  By  her  unmarried  sister  or  by  another.)  The  text  is  read  and  interpreted 
differently  in  the  KaUidkars:  ‘If  she  leave  no  sou,  it  shall  be  taken  by  her  daughter 
or  by  her  sister.’  This  is  according  to  the  reading  of  the  teat,  as  It  ts  Cited  tn  the 
Kalpataru,  ‘  aputrayan  kumaryi  svasra  vi  tad  grahjam,’  instead  of  aputray-n  kuinarya 
vi  avasri  lad  grahyau  tad  anyaya. 

16.  Having  borne  a  son  who  has  died.)  Jfniuta-vahana’a  text  exhibits  the  con¬ 
junctive  particle  eba:  and,  according  to  this  reading,  the  sense  should  be  ‘who  is  not 
d.  slitute  of  main  issue  and  who  has  borue  a  son  who  has  died.’  But  Aohyuta  and 


Aiiiani,  Aohyuta  and  Criktshm.  J  Manu,  6.  136. 
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17.  Vrhaspati  recites  the  gift  of  the  funeral  oblation  as  the  sole 

cause  [of  right]  in  the  instance  of  both  [the  daughter 
17  A  djaght*’*  and  the  grandson.]  “  As  the  ownership  of  her  father's 
heir  -'e*  declared  wea^1  devolves  on  her,  although  kindred  exist ;  so 
by  Vthaepati.  ^er  son  likewise  is  acknowledged  to  be  heir  to  his 
maternal  grandfather’s  estate”(a).  As  the  daughter  is 
heiress  of  her  father’s  wealth  in  right  of  the  funeral  oblation  which  is 
to  be  presented  by  the  daughter’s  son  ;  so  is  the  daughter’s  son  owner 
of  hie  maternal  grandfather’s  estate  in  right  of  offering  that  oblation, 
notwithstanding  the  existence  of  kindred,  such  as  the  "father  and 
others. 

18.  Nor  does  this  text  (§  17.)  relate  to  the  son  of  an  appointed 

daughter :  for  the  pronoun  “  her,”  in  both  the  phra 
IS.  The  text  f"  m  e  ’  ■  ’  ’  '  ■ 


the  offspring  of 
»n  appointed 
daughter. 


(“  devolves  on  her,"  and  “  her  son  is  acknowledged,”) 
bears  reference  to  the  “  daughter  whether  appointed  or 
not  appointed,”  who  was  mentioned  in  the  preceding 
passage  (§  8.)  Or,  upon  the  principle  of  selecting  the 
nearest  term,  the  reference  may  properly  be  to  the 
“  daughter  not  appointed.”  But  this  term  cannot  be  rejected  to  select 
the  other. 

19.  Accordingly  Manu  propounds  the  daughter’s  origin  from  the 

person  of  the  maternal  grandfather  as  the  reason  of 
19.  Manu  states  the  daughter’s  son  having  a  right  to  the  succession; 
reason11  of*  the  not  ^'er  aPP°intmerit  to  raise  a  son :  else  he  would 
daughter’s  son  in*  ^ave  specified  this  cause.  “Let  the  daughter’s  son 
herding  fake  the  whole  estate  of  his  own  father  who  leaves  no 

[other]  son  ;  and  let  him  offer  two  funeral  oblations  ; 
one  to  his  own  father,  the  other  to  his  maternal  grandfather.  Between 
a  son’s  son  and  the  son  of  a  daughter,  there  is  no  difference  in  law ; 
since  their  father  and  mother  both  sprung  from  the  body  of  the  same 

20.  Thus  this  very  author  expressly  declares,  that  the  daughter’s 
j,  born  of  one  not  appointed  to  continue  the  male 

ight  of  succession.  “  By  that  male  child, 
whom  a  daughter,  whether  formally  appointed  or  not, 
shall  produce  from  a  husband  of  an  equal  class  t.jth.e,. 
maternal  grandfather  becomes  in  law  the  father  of  ;t  son :  let  that  son  N- 
give  th*  ftutenl  oblation  and  possess  the  inheritance  ”f 


ANNOTATIONS. 

19.  There  is  no  difference.]  Bv  thus  likening  the  grandson  in  the  female  line 
to  (be  grandson  in  the  male  line,  it  is  intimated,  that,  as,  on  failure  of  the  son,  (lie  son', 
son  is  heir,  so,  in  default  of  (he  daughter,  the  daughter's  son  is  the  succestor.  l-U.  l. 
D/ijatatva. 

Consider  as  another  son.]  In  the  Kalpatarn,  the  text  is  read  asvAtn  “  her"  instead 
ofanjam  “  another.”.  That  reading  taries  the  construction  rather  than  the  purport  of 


*  Manu,  9.  132.— 133. 

'»)  See  1  Mori.  Dig.  25?.— £7. 


t  flauu,  9.  136, 
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21 .  Besides  the  term  '  daughter's  son’  is  in  law  restricted  Uivgmfy 

21 .  Daughter’  -  ma*°  dflspring  of  an  appointed  daughter.  Ban^ha- 
s.m  inter.*  son  yana  intimates  that,  when  lie  says.  "  [Considers]  another 
of  an  apponied  [son]  the  daughters  son  termed  son  of  an  appointed 
daughter  :  »sisin-  daughter,  being  horn  of  the  female  issue  after  mi  ex- 
biyaue  ^  Baud"  Press  stipulation.”  Here  ‘  consider’  is  understood. 

22.  Bhdjaddva  22.  Hence  also  [since  such  is  the  scope  and  pur- 
ciles  the  ,p  xt  port  of  the  text  ;*  §  17.]  Bhojadeva  has  cited  that  pass- 
(§  IT.)  as  of  go-,  age  of  Vrhaspati  under  the  head  of  succession  of  a 
lieral  import.  daughter  appointed  or  unappoiuted. 

23.  But  Govinda-rajn,  in  his  commentary  on  Manu,  states  the 

23  Goi'inda-  f:^a',n  °*  f'be  daughter’s  son  as  preferable  to  that  of  the 
rTja"  prelVrs  the  married  daughter,  of  the  grounds  of  the  following  pass- 
daughter's  son  age  of  Vishnu.  '•  If  one  die  leaving  neither  son  nor 
to  the  married  grandson,  the  daughter’s  sen  shall  inherit  the  estate  ; 
lnalii  ■ ■  witl'a"^"  *01’  ^  consent  of  all,  the  son’s  son  and  the  daughter’s 
s»ge  of'vishiim"6”  8011  are  *u  respect  of  the  celebration  of  obse¬ 

quies.  "f 

24.  This  is  uo-  24.  This  does  not  appear  to  us  satisfactory  :  for 

satisfactory.  it  contradicts  the  text  above  cited  (§  8.) 

25.  But,  in  default  of  a  married  daughter  such  as  above  describ- 

25.  A  dangh-  ed,  the  succession  assuredly  devolves  on  the  daughter’s 

ter’s  son  inherits  son  notwithstanding  the  existence  of  the  father  and 
after  the  married  other  kinsmen(6).  For  it  appears  from  tile  comparison 
daughter;  0f  j)js  COIlciition  to  heirs,  (tj  17.)  and  more  expressly 

from  the  purport  of  the  term  “  likewise”  in  the  phrase  “  her  son  like¬ 
wise  is  acknowledged  to  be  heir,”  (§  17.)  that  his  pretensions  are  infe¬ 
rior  to  her’s.  Therefore,  it  is  a  right  deduction,  that  the  succession  of 
the  daughter’s  son  is  next  after  the  daughter. 

26.  By  the  words  “  although  kindred  exist,”  (§,  17.)  the  succes¬ 

sion  of  both  parents,  which  reasonably  should  take 

26.  And  before  effect  on  failure  of  the  wife,  but  which  is  barred  by  the 

the  father  and  daughter  and  daughter’s  son,  is  hinted  as  taking  place 
mother.  when  no  such  impediment  exists.  Accordingly  Vrhas- 

—  pa.ti,  immediately  after  [the  passage  above  cited,}  §  17] 


ANNOTATIONS. 

El.  After  an  express  stipulation  ]  After  the  accepting  of  her  as  an  appointed 
daughter.  (Vide  §  15— 17.)  Child-imam  and  grfkrshna. 

25.  A  married  daughter  such  as  above  described.]  Who  does  not  fail  of  bearing 
issue.  Ciiudimani,  Acliyuta  and  friktshna. 

Who  has  or  is  likely  to  have  male  issue.  Raglt.  on  Dayabhaga. 

26.  Bears  reference . to  the  parents.]  Else,  if  the  brothers  inherit  next 

after  the  daughter’s  son,  that  would  contradict  Yajiiavalkya  and  the  rest,  as  above  cited. 
(Vide  Sect.  1.  §  4.)  CTiudaniatti  and  frfktshna,  _ _ _ _ 

*<prtkrsbna. 

t  Not  found  in  Vishnu’s  institutes.  It  is  cited  by  Rsgtimandana  in  the  D.iya- 
tatva,  as  on  the  authority  of  Govinda-raja’s  quotations.  t  s-nkrsnna. 

(4)  See  1  Hod.  Dig.  320.— Ed. 
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any*  "  On  failure  of  those  persons,  the  brothers  and  nephews  of  the 
.Whole  are  entitled  to  the  estate,  or  kinsmen,  or  cognates,  or  pupils,  or 
venerable  priest*.”  Here  the  word  “  those”  bears  reference  to  the 
daughter's  son  [named  in  the  text,]  and  to  the  parents  indicated  [by  the 
term  kindred.*]  Therefore,  it  is  on  failure  of  these  persons,  that  the 
succeacMO  of  brothers  and  the  rest  take  place. 


27.  As  for  the  assertion  of  Bftloka,  that  the  daughter’s  son  inherits 
iT  Bilok*  after,  the  whole  series  of  heirs  specified  in  the  passage 
postpiees  the  [Yitjfiavalkya]  above  cited,  “  The  wife,*  daughters 
data*  «f  the  also,”  &c.,  (sect.  1.  §  4.)  that  is  mere  childish  prattle ; 
daughter's  sou;  for  it  contradicts  the  text  of  Vihaspati  (§  17.)  Nor  is 
erroneously.  there  any  thing  inconsistent  with  that  enumeration  of 
heirs;  for  the  maiden  daughter,  married  daughter,  and  daughter’s  son, 
are  all  signified  by  the  term  “  daughters”  in  the  plural  number  (sect.  1. 
§4.)  As  the  word  "  son,”  in  the  phrase  “who  departed  for  heaven 
leaving  no  son,”  intendsyhiale  issue  down  to  the  great-grandson,  since 
he  is  equally  a  giver  of  funeral  oblations  ;  so  does  the  term  “  daughter” 
comprehend  the  daughter’s  son,  for  he  also  is  the  giver  of  a  funeral 
offering ;  or  as  the  term  “  male  issue,”  in  the  sentence  "  on  failure  of 
male  issue,  the  daughter  inherits”  (§  1.),  intends  the  widow  also.  Else 
the  plural  number,  in  the  word  “  daughters,”  would  be  unmeaning  : 
and  the  author  would  have  used  the  singular  number,  as  in  the  words 
“  the  wife,”  “  the  son  of  a  brother,”  &c.  We  shall  hereafter  [in  the  course 
of  expounding  passages  concerning  the  re-union  of  parcenersf]  explain 
the  intention  of  the  plural  number  in  the  word  “  brothers”  (sect.  1.  §  4.) 


Moreover,  since  a  series  of  heirs  is  specified  from  both  parents 
to  the  king,  it  would  follow,  that  the  succession  of  the 
1  i  takes  effect  on  failure  of  the  king. 

sr  is  a  vacancy  of  the  throne  ;  and  con¬ 
sequently  the  succession  could  never  take  place. 


29.  The  other 
doctrine  should 
be  admitted. 


2.9.  _  Therefore  the  succession  of  the  daughter’s 
son  on  failure  of  daughters,  a.s  affirmed  by  Viqvarupa, 
Jitendriya,  Bhojadeva  and  Govinda-raja,  should  be 
respected. 


30.  But,  if  a  maiden  daughter,  in  whom  the  succession  has  vested, 
30.  Ifthedwmh-  and  who  lias  keen  afterwards  married,  die  [without 
ter  die  without  bearing  issue, [  the  estate,  winch  was  her  s,  becomes 
iaaue,  her  father's  the  property  of  those  persons;  a  married  daughter  or 
n«t  heirs  sue-  others,  who  would  regularly  succeed  if  there  were  no 
such  [unmarried  daughter]  in  whom  the  mlientanee 


ANNOTATIONS. 

27.  An  for  the  assertion,  tint  the  daughter’s  son  inherits  after  tlx-,  whole  series 
of  heirt,  4c.]  This  doctrine  is  maintained  bj  the  Jluithita  school.  as  is  remarked  by 
frikrthqa  in  the  Krama-Sansraha. 


*  Ragh.  OB  Diya-hhaga- 

+  Achjata  aad  fjikijlina,  Vide  infra.  Sect.  6.  }  37.  ■  frik:#.*tu». 
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vested,  and  in  like  manner  succeed  on  her  demise  after  it  has  so  vested  ja 
her(a).  It  does  not  become  the  property  of  her  husband  or  other  Wars; 
for  that  [text,  which  is  declaratory  of  the  right  of  the  husband  Wad 
the  rest,*]  is  relative  ton  womans  peculiar  property.  Since  it  has 
been  shown  by  a  text  before  cited  (sect.  I.  §  56),  that,  on  the  deee&M 
of  the  widow  in  whom  the  succession  had  vested,  the  legal  heir*  of  lie 
former  owner,  who  would  regularly  inherit  his  property  if  there  were 
no  widow  in  whom  the  1  owm  listed,  namely  the  daughters  and 
the  rest,  succeed  to  the  wealth  :  therefore  the  same  rule  [concerning  the 
succession  ofcthe  former  possessor  s  next  heirst]  is  inferred  a  fortiori, 
in  the  case  of  the  daughter  and  grandson  whose  pretensions  are  inferior 

31.  Or  the  word  “  wife”  [in  the  text  above  quoted,]  sect.  1.  §  56.] 
31.  The  rule  ii  is  employed  with  a  general  import :  and  it  implies, 
general  in  rhe  that  the  rule  must  be  understood  as  applicable 
case  of  a  woman’s  generally  to  the  case  of  a\  woman’s  succession  |>y 
succession.  inheritance. 

,,,,  l  •  ,  32.  Thus  has  the  succession  of  the  dau^htip' l«d 

daughter’s  son  been  explained.  ^ 


SECTION  ML 


1.  If  there  be  no  daughter's  son.  the  succession  devolves  on  the 

father  :  and  not  on  the  mother  [before  the  father]  ;nor 

1.  The  father  is  (lt  on  \,0th  parents.  For  that  is  contrary  to 

daud'ter sontne  Vishnu’s  text  “  If  there  bo  none,  it  belongs  to  the  fa- 

u‘  "  ”  '  ther ;  if  he  be  dead,  it,  appertains  to  the  mother.”§ 

2.  But  the  following  passage  of  Maim,  as  well  as  that  of  Vxhas- 

pa  ti  mus  t,  be  understood  as  relating  to  a  case  of  failure 

2.  F.ussgc  of  of  heirs  down  tc  the  father  inclusively.  ‘  Of  a  son 
mttvliitii'dcrtre  dying  childless  [a-ud  leaving  no  wnlow||]  the  mother 
t  media  s  -  ah  ilH.nke  the  estate  ;  and,  the  mother  also  being  dead, 
cession,  suppose  the  father's  mother  shall  take  the  heritage. ’’f  Of  a 
tile  demise  of  the  deceased  son.  who  leaves  neither  wife  nor  nude  issue, 

the  mqther  must  be  considered  as  heiress:  or,  by  her 
consent,  the  brother  may  inherit.”** 


3.  This  is  a  result  too  of  reasoning.  The  father  s  right  of  succes¬ 
sion  should  be  after  the  daughter’s  son  and  before  the 
3.  T'nepvererable  mother:  lor  the  father,  offering  two  oblations  of  food 
right  or  die  father  to  other  manes;  in  which  the  deceased  participates,  is 
TOitir'r  1  01  rca‘  inferior  to  the  daughter’s  son  who  presents  one  obla¬ 
tion  to  the  deceased  and  two  to  other  manes  m  which 


*  VlkMbJw.  t  grikrshm.  +  ^rlktshna.  §  Tide  Infra.  Sect.  1.  $  5. 
II  Achju'ta  and  ^rtkfshm.  Mami,  9,  917.  ,M  Vthaspati, 

Scs  ^  JIotL  Dig. 
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,  ,fte  deceased  participates :  he  is  preferable  to  the  mother  and  the  rest 
fceCsoM  he  presents  [personally*]  to  others  two  oblations  in  which  the 
deceased  participates ;  and  his  superiority  is  indicated  in  a  passage  of 
Ua§iy,  “ab  a  comparison  of  the  male  with  the  female  sex,  the  male  is 
]iiul|lfi>i<iri  imjii  i  in i  ”f 

In  the  term  pitarau  “  both  parents”  (Sect.  1.  §  4.),  the  priority 

4.  -  M  ia  jndi-  of  the  father  is  indicated :  for  the  father  is  first  sug- 
oated  by  the  text  gested  by  the  radical  term  piti ;  and  afterwards  the 
•Mat:  expresses  mother  is  inferred  from  the  dual  number,  by  assuming 
“penal*.  ’  that  one  term  [of  two  which  composed  the  phrase]  is 

retained. 

5.  Hence  [since  the  members  of  the  series  are  presented  to  the 

5.  An  objection  understanding  in  the  order  here  stated*],  the  argument, 

obviated.  that,  ‘  the  mental  apprehension  of  a  series  being  co- 

extensive/h'ith  the  oral  recital  of  its  component  mem¬ 
bers,  recital,  being  wanting,  necessarily  precludes  apprehension,’  must 
be  rejected  as  inconclusive ;  for  it  is  not  true,  that  an  adequate  indica¬ 
tion  is  wanting  [being  deducible  in  the  manner  above  stated ;  §  4.]  and 
[the  joint  succession  of  father  and  mother]  would  contradict  the  text 
of  Vishiiu. 

#.  Conclusion  d.  Thus  the  father's  right  of  succession  has  been 

explained. 


SECTION  IV. 


On  the  Mother’s  right  of  succession. 

1.  If  the  father  be  not  living,  the  succession  devolves  on  the  mo- 

1  The  mother  ^er :  ^or’  immediately  after  propounding  the  father’s 

uheriti  after  the  right  to  the  estate,  Vishnu’s  text  declares,  “  If  he  be 
lather.  dead,  it  appertains  to  the  mother. ”§ 

2.  This  too  is  reasonable :  for  her  claim  properly  precedes  that  of 

2  jjer  .  js  the  brothers  and  the  rest ;  since  it  is  necessary  to  make 

founded  on  re*-  a  grateful  return  to  her,  for  benefits  which  she  has 
son.  ’  personally  conferred  by  bearing  the  child  in  her  womb 

and  nurturing  him  during  his  infancy ;  and  also  be¬ 
cause  she  confers  benefits  on  him  by  the  birth  of  other  sons  who  may 
oflfer  funeral  oblations  in  which  he  will  participate. 


ANNOTATIONS. 

L  By  aaamning  that  one  term  is  retained.]  This  is  an  allusion  to  the  etymology 
pitarau  'aawnta ’•  from  pin  ‘father,’  representing  the  compound  term  miti  pitaiau 
'mother  ana  father.’  Pernui.  ].  2.  70. 

a  ChuiimtiA  -•  iUnu,  9,  3i.  i  (VAtsbns.  t Vide  supr#.  Sect,  1.  5  5. 


HlXTir'  law-books. 


-■?.  The  notion,  therefore.  that  the  mother  s  right  should  pttoede 
the  fathers.  becaunc  .she  is  pronounced  to  suip^irlun 

3  Tlie  doctrine  Jn  the  decree  ol  veneration  due  to  tier,  must  b*tg»etr 

jLrf  f™!  ’  c'1-  for.  it  a  superior  title  to  veneration  wetqtbe 

8  '  '  1  ’  reason  of  a  light  ol inheritance,  the  succession  would 

devolve  on  the  spiritual  preceptor  betore  the  lather;  since  it  i*  said 
"  Of  him  who  is  the  natural  parent,  and  him  who  gives  holy  knowledge, 
the  giver  ol  the  sacred  science  is  the  more  venerable  father  and 
paternal  uncles  and  the  rest  would  inherit  m  preference  to  a  younger 
brother  or  a  nephew.  Therefore  the  mother's  right-  of  succession  u  after 
the  lather  [and  before  the  m-others.-)-] 

4.  By  thus  declaring,  that  the  mother’s  succession  takes  place 

4  By  the  same  ,a^er  *'le  of  the  deceased,  and  before  the  father's 

analogy,  '  the  offspring,  the  author  intimates,  that  the  paternal  grand- 
grandmother  in-  mother’s  succession  likewise  takes  place  after  the 
herits^  after  the  grandfather  and  before  the.  grandfather’s  ofispring. 
granof..thei.  For  otheiwise  [if  a  different  order  of  succession  be 
assumed  jj  or  if  that  order  be  not  established  :§  or  that  indication  be 
not  acknowledged  :||  there  is  a  contradiction  between  the  specified 
order  of  succession.  "  both  parents,  brothers,  likewise,  &c.,5  [and  this 
case  which  is  perfectly  analogous.*  VJ  Accordingly  [since  the  grandmo¬ 
thers  right  of  succession  is  in  tins  manner  indicated  by  YSjfiaval- 
kyarff  vManu  says,  “And  the  mother  also  being  dead,  the  father's 
mother  shah  take  the  heritage.’  The  meaning  is  ■  being  dead,  that 
is  deceased,  together  with  her  offspring.’ 


P  News¬ 
persons, 


Hero  the  particle  “and,”  as  well  as  “also,”  must  be  joined  in 
,,  construction  with  both  parts  of  the  sentence.  There- 
im/1  nc-  f°rc-  the  sense  is  ‘  and  the  mother  being  dead,  the  pa¬ 
ternal  grandmother  also  may  take  the  heritage.’  What 
then  becomes  of  the  brothers  and  the  rest  ?  These 
including  the  paternal  grandfather,  are  indicated  by  the  par- 
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3  The  notion  that  the  mother's  right  should  precede :  the.  father a  it  rejected.]  This 
appears  t»  be  levelled  against  the  docl-riue  maintained  by  the  MaiUnla  school,  or  at 
h'-isl  by  Vdcliespati  Mi?,  a  and  by  the  author  of  the  V ivAda-cbandi  a.  friktshija,  in  the 
Kraviis-sanpreha,  cites  Micro  (meaning  Vaclo-spati  Mijrai  as  affirming  that  doctrine  on 
the  strength  of  an  inverted  end  erroneous  reeding  of  Vishnu .  s  text.  (Sect.  1.  §  6) 

Because  she  is  pronounced  to  surpass  him.]  By  the  following  or  similar  passages : 
*  A  mother  surpasses  a  thousand  fathers.” !()|  yrfkftbtya* 


*  Mono,  2. 140.  t^rfktshna.  {  priktshna.  }  Cuhiimani. 

II  Achyuta.  f  Vide  Supra.  Sect-  1.  $4  **  Chfcfiraani  and  Qrfktshna. 

tt  Ragh.  on  Diva-bhiga.  tt  Vide  aupra.  Sect.  3.  $  S. 

f.f  ChMimvi  li!  Mann,  9. 140. 
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6.  The  meaning  then  of  the  text  [of  Yftjnavalkya]  is  this:  the 
&  Am  the  mo-  sucoe*s*ou  of  both  parents  takes  effect,  in  the  order 
tbcr  inherits  after  which  has  been  explained,  after  the  descendants  of  the 
the  father  and  be-  deceased,  down  to  his  daughter's  son,  and  before  [the 
fore  the  Spring,  father’s*]  own  offspring.  Hence  the  succession  of  the 
ther  ialnSfcsafte  PaterDa*  grandfather  and  grandmother  is  thus  shown 
the  ariiinlfiitliiT  to  take  place  before  their  own  offspring.  Accordingly 
and  before  their  if  is  not  separately  propounded  in  the  text  of  Ydjfia- 
progeny.  valkya ;  since  the  right  of  the  paternal  grandfather 

and  grandmother  is  virtually  declared  hy  sl/owing  the 
mother’s  right  of  succession. 

-  7.  Thus  the  mother’s  right  of  inheritance  has 

been  explained. 


J  SECTION  V. 

On  the  Brother's  right  of  succession. 


1.  If  the  mother  be  dead,  the  property  devolves  on  the  brother : 
1  After  the  mo  ^or  Vishnu,  having  declared,  that,  “  If  the  father  be 

ther  the  brothers  dead,  it  appertains  to  the  mother,”  proceeds  to  say 
inherit.  "  On  failure  of  her,  it  goes  to  the  brothers  :”i"  aud  here 

the  pronoun  refers  to  the  mother.  It  appears  also  from 
the  passage  [of  YSjhavalkya]  “both  parents,  brothers  likewise,”]'  that 
the  brother’s  succession  takes  place  in  the  case  of  the  death  of  both 
parents. 

2.  It  must  not  be  alleged,  that,  under  the  passage  above  cited, 
8.  Not  the  bro-  which  expresses  “  brothers  likewise  and  their  sons,” 

tter’s  son  jointly  the  brother’s  son,  being  declared  heir  in  like  manner 
with  them.  as  the  brothers  are,  shall  inherit  also  next  to  the  mother. 

For  the  text  of  Vishnu,  declaring  that  “  it  goes  to  the  brothers,”  adds 
"  After  them,  it  descends  to  the  brother’s  sons  and  in  this  place  the 
pronoun  refers  to  the  brothers. 

3.  That  too  is  reasonable :  for  the  brother  confers  benefits  on  the 
3.  It  is  reason-  deceased  owner  by  offering  three  funeral  oblations  to 

able;  for  the  hro-  his  father  and  other  ancestors,  in  winch  the  deceased 
tber  confers  more  participates ;  and  he  occupies  his  place,  as  presenting 
benefit*  on  the  three  oblations  to  the  maternal  grandfather  and  the 
deceased.  rest,  which  the  deceased  was  bound  to  offer ;  and  he  is 


ANNOTATIONS. 

7.  The  mother’s  right  of  inheritance  has  been  explained.]  On  the  death  of  the 
mother,  the  reaidnr  of  the  estate  devolves  on  the  brother  as  next  heir  in  the  order  of 
succession, and  not.  like  a  womsu’s  peculiar  property,  on  her  son  »nd  daughter:  for  it 
ias  ease  of  aa  estate  devolving  on  a  woman-  (Vide  Section  8.  §  31.)  Chhdamani. 


*  Sect.  1.  }4, 


RagA  oo  Dtya-bbag*. 


f  Vide  Supra,  Sect,  1.  §  5. 


HINDI.:'  LAW-BOOKS. 


therefore  superior  to  the  brothers  sou,  who  lias  not  the  s&me  quslifica- 
tions.  But  deriving  his  origin  from  the  mother,  the’  brother, ’ifc&tth 
he  do  possess  these  qualifications,  is  inferior  to  the  mother;'  mPm 
succession,  therefore,  very  properly  takes  effect  after  her.  .  ' 

4.  Besides  why  may  not  the  word  “  likewise”  be  connected 
4  As  well  mi  ^ht  with  the  term  “brother?”  and  thus  the  parents  and 

parries  and  bra-  brothers  may  have  an  equal  right  of  succession ;  the 
ihers  inherit  toge-  text  being  interpreted  ‘  as  parents,  so  do  brothers  in- 
ther-  •>,  lierit.’ 

5.  The  question,  then,  must  be  negatived,  as  at  variance  with 

the  text  of  Vishnu :  and  the  same  is  to  be  done  in  the 
dieted  b^Vishnu"  other  instance  likewise  [of  the  claims  of  brother  and 
and  by  Maim.  ’  brother’s  son.*]  So  Manu  declares,  that  brothers  take 
the  inheritance,  not  the  nephew.  “  Of  him,  who  leaves 
no  son,  the  father  shall  take  the  inheritance^ .or  the  brothers.”’)' 

6.  Moreover,  why  has  not  the  nephew,  whose  father  is  living,  a 

6  The  nephew  °f  succession  ?  There  is  no  other  reason  but  this : 

whose  father  is  that  one,  whose  father  is  living,  does  not  confer  bene- 
living,  is  exclnd-  fits,  since  he  is  incompetent  to  offer  oblations.  If  then 
ed:  how  should  it.  be  thus  settled,  [that  the  order  of  succession  is  regu- 
one,  whose  father  ja-t,e(j  Py  the  decree  in  which  benefits  are  conferred.}] 
ted?  b°  admH  h°w  should  a  nephew,  whose  father  is  deceased,  inherit 
e  '  equally  with  the  brother,  since  he  does  not  confer  equal 

benefits  '<  Accordingly  Devala,  in  a  passage  before  cited  [Sect.  1.  §  17.] 
not.  specifying  the  brother’s  son  in  the  series  of  heirs  down  to  the  half- 
brother,  comprehending  the  widow,  daughter  equal  by  class,  father, 
mother,  brother  of  the  whole  blood,  and  brother  of  the  half-blood,  inti¬ 
mates  that  the  succession  of  nephews  and  the  rest  takes  place  on  failure 
of  heirs  down  to  the  half-brother. 

7.  The  passage,  which  pronounces  a  nephew  to  be  as  a  son, 
7  A  nephew  is  t“  'fhey  are  aU  fathers  %  means  of  that  son  ;”§]  is  in- 

pronounced  to  be  tended  to  authorize  his  presenting  a  funeral  oblation 
as  a  son,  with  a  and  to  establish  his  right  of  succession  on  failure  of 
different  view.  brothers.  [They  do  not  inherit  together  ;||]  for  that 
contradicts  the  text  [of  Vishnult]  above  cited.  Else  why  should  not 
[his  right  of  succession**]  be  before  the  brothers. 

8.  Therefore  the  brother  alone  is  heir  in  the 
c.  The  brother  ~  ,  .  . 

therefore  is  sole  nrst.  instance. 

9.  Here  again,  a  brother  of  the  whole  blood  has  the  first  title  : 
9.  First  the  bro-  under  the  following  text  [§  10]  :  and,  even  under  the 
ther  of  ihe  whole  general  rule  for  the  brother’s  succession  (“  Brothers 
blood  inherits :  also,”  Sect.  1.  §  4).  The  meaning  is,  that,  the  whole 


*  Acbyuta  and  ?riktshna.  t  Manu,  9. 185.  }  friktshc*.  §  Mann,  9.  182. 
i!  Acbyuta  f  Clmiamani  and  Cdktahna.  **  grikwhia. 
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beotber  shall  inherit  in  the  first 
halfdsrothar ;  for  he  also  is  sign! 
of  the  same  father. 


jlace :  but,  if  there  be  none,  then  the 
led  by  the'  word  brother,  being  issue 


10.  The  passage  alluded  to  (§  9)  is  as  follows :  “  A  re-united 
ijSj’  [brotlier]  shall  keep  the  share  of  his  re-united  [co-heir,] 

?  vho  is  deceased;  or  sliall  deliver  it  to  [a  son  subse- 
°  quently]  born.  But  an  uterine  brother  [shall  thus 
_  retain  or  deliver  the  allotment]  of  his  uterine  rela¬ 
tion.”*  This  text  of  Ydjnavalkya  also  shows,  that  the  term  brother  is 
applicable  both  to  the  whole  and  to  the  half-blood.  Else,  if  it  intended 
only  the  oterine  [and  of  course  whole]  brother,  the  author  would  not 
have  specified,  that  "  the  uterine  brother,  should  retain  or  deliver  the 
allotment  of  bis  uterine  relation:”  for  the  whole  blood  would  be  sig¬ 
nified  by  the  single  term  “  brother.” 


11.  Therefore  the  succession  of  brothers,  whether  of  tire  whole  or 
-11  Proof  of  the  °f  t^le  half-blood,  is  declared  by  the  passage  before 
inference.  cited  (“Both' parents,  brothers  likewise,”  Sect.  1.  §  A) 

But,  by  here  specifying  the  uterine  relation,  the  prior 
right  of  the  uterine  (or  whole)  brother  is  intimated. 


.  1 2.  The  succession  of  the  half-brother,  between  [the  whole  brother 
and  the  brother’s  son,f]  as  affirmed  by  Qrikara  and 
Srntk.  ■  •  mi  Viyvarfipa,  should  be  acknowledged ;  for  he  is  inferior 
placed1  "between  10  whole  brother,  who  presents  oblations  to  six 
the  whole  brother  ancestors  which  the  deceased  was  bound  to  offer,  and 
and  nephew  by  also  presents  three  oblations  to  the  father  and  others, 
Crlkara  and  jn  which  the  deceased  participates ;  while  the  half- 
ujvarnpa.  brother  only  presents  three  oblations  in  which  the  de¬ 

ceased  participates  :  and  he  is  superior  to  the  nephew,  because  he  sur¬ 
passes  him  in  the  conferring  of  benefits,  since  he  offers  three  oblations 
of  which  the  deceased  participates. 

13.  In  answer  to  the  inquiry  whether  the  half-brother,  though 
re-united  in  co-parcenery,  be  inferior  or  not  to  the  whole 
13.  A  farther  brother,  Yajiiavalkya  says,  “A  half-brother,  being 
raltra*  ”  again  associated,  may  take  the  succession  ;  not  a  half- 

y  brother,  though  not  re-united :  but  one  united  [by 

blood,  though  not  by  co-parcenery,]  may  obtain  the  property  ;  and  not 
[exclusively]  the  son  of  a  different  mother.”] 


ANNOTATIONS. 

13.  A  half-brother,  being  again  associated,  &c.]  This  obscure  text,  darker  even 
than  'he  preceding  one  (§  10.),  admits  of  different  interpretations,  independently  of 
variation*  in  the  reading,  which  also  are  numerous-  It  is  necessary  therefore  (or  the 
understanding  of  the  commentary,  to  exhibit  a  second  version  of  the  text,  conformably 
with  the  interpretation  of  r;u)ap,!ni  “  A  half-brother,  being  again  associated,  may  not 
take  the  sneoeuiou  of  his  half-brother  :  [the  whole  blood,]  though  not  re  united,  shall 
obtain  the  property ;  not,  though  united,  the  son  of  a  different  moiher.’’  Raghunundana, 
in  the  riaja-tatva,  remarks,  that  the  Mitaksharii  and  HatuAkara  concur  in  the  same  inter¬ 
pretation  with  jfmhta-vahsna ;  from  which  he  also  does  not  substanliallj  differ. 


•  yijSavalkjt,  3. 139./  t  <?rtkishna. 


14.  The  meaning  of  the  text  is  this  :  '  A  brother  by  a  different 

mother,  but,  associated  again  in  co-parceawjv  lhall 
14.  Exposition  lirst  take  the  inheritance.;  not  general^  Myliflf- 
ofit.  brother  [whether  associated  or  separated*].*  The 

latter  part  of  the  text  is  in  answer  to  the  question, 
whether,  inheriting  first,  he  excludes  the  whole  brother  or  takes  the 
succession  jointly  with  him  ?  ‘  the  whole  brother,  though  not  re-united 
in  parcenery,  shall  take  the  heritage  (here  the  word  whole  brother  is 
understood  from  the  preceding  sentence  :)  '  not  exclusively  the  son  of 
a  different  mother,  though  re-united.’  Or  the  term  “  united"  may 
signify  whole  brother  [or  united  by  blood.]  Accordingly  the  text  i*  so 
read  in  the  citation  of' it  by  J  itendriya  as  a  passage  of  Viddha  YAifi*- 
valkya:  and,  in  that  case,  the  terra  “  associated”  is  understood  from 
the  preceding  sentence. 

15.  Therefore  the  half-brother,  who  is  again  associated  in  co- 
35  An  associ-  l)arcenery,  shall  not  takeythe  succession  exclusively  ; 

at, ed  half  brother  but  tlie  whole  brother  [shares  it]  though  not  associat- 
inberits  with  ed.  Such  is  the  meaning :  and  consequently  the  whole 
the  unassociated  brother,  who  is  not  re-united  in  parcenery,  and  the  half¬ 
whole  brother.  brother,  who  is  associated,  should  divide  the  succes¬ 
sion.  Accordingly  the  author  has  employed  the  particle  “  but”  [with 
the  connective  sensef], 

16.  An  objection  is  stated  by  Qrikara  J!  i<;ra.  The  maxim,  that 

“  the  re-united  brother  shall  keep  the  share  of  his  re- 
.  I6-  united  co-heir/'  (§  11.)  is  independent  [of  other  pre- 

CrTkara'tlicra  '  cepts.t]  as  it  applies  to  the  case  of  re-united  half- 
brothers  exclusively  ;  and,  in  like  manner,  the  maxim 
that  “  uterine  [meaning  the  whole]  brother  retains  the  allotment  of  his 
uterine  relation,”  (§  10.)  bears  no  reference  [to  any  other  rule,]  when 
it  is  applicable  to  the  case  of  unassociated  whole  brothers  only  :  but, 
when  there  is  a  half-brother  associated  and  a  whole  brother  unaseo- 


ANNOTATIONS. 


14.  The  text  is  so 
stead  of  sansrslito  uanyam 
pataru  ‘  may  not  f  ake  the 
place  of  nanyodsryo  dhau 
reading  is  condemned  by  I 
nandaiia,  in  the  Daya-tatv 


ead.j  The  reading  here  exhibited  is  sodaro  nanyaraatriaK  in- 
natfjr.fi.  Tlie  second  verse  of  the  stanza  is  read  in  the  Kal- 
e.  wealth  of  the  half-brother,’  nanyodarya-dhsnam  haret,  in 
mm  baret,  ‘a half-brother,’ may  not  take  the  wealth.’  This 
the  author  of  the  Ratnakara  as  unauthorised  ;  «nd  Raghu- 
va,  quotes  the  censure  and  apparently  concurs  in  it. 


3  6.  In  the  disquisition  on  the  passage  draynli  pranayanti.)  This  is  the  ninth  (or. 
according  to  one  reckoning,  the  seventh)  adhikarapa  or  topic  in  the  third  section  of 
Jaimini’s  seventh  chapter.  It  is  a  disquisition  on  the  interpretation  of  a  passage  of  the 
Veda,  which  directs  that-  a  northern  altar  be  prepared  for  the  Chitunniusya  sacrifice, 
and  forbids  it  at  two  of  the  four  sacrifices  comprehended  under  that  designation; 
namely,  at  the  Vaiqvadeva  and  funaslrfya :  whence  it  is  concluded,  that,  this  being  an 
exception  to  the  more  general  rule,  the  altar  is  directed  to  be  employed  under  that 
general  rule  in  the  remaining  two  sacrifices  only :  viz.,  at  the  Yfirnna-prsghasa  and 
Sakamedha.  The  reasoning,  introduced  into  this  disquisition,  is  the  groundwork  of 
9rikishna’s  objection.  See  Milakshara,  8. 1.  34. 


9rikishna.  + 9rfktsluia. 


9rikishDa.  §  Uimfinsfi  7.  3.  9. 
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ciated,  if  the  two  maxims  be  applied  to  this  case  in  consequence  of 
finding  both  descriptions  of  brethren,  then  both  maxims  take  effect 
with  reference  to  each  other.  Now  it  is  not  right  to  make  the  same 
rule  operative  with  and  without  reference  to  another  maxim  ;  -  for  this 
argues  variableness  in  the  precept.  Thus  it  is  shown  [by  JaiminiJ  in 
t  the  disquisition  on  the  passage  dvayoK  pranayanti,* 

FonadjJ  wn  re*-  yiaf,  the  prohibition,  relatively  to  two  sacrifices,  of  the 
*’  use  of  the  uttara-vedi  or  northern  altar  directed  ge¬ 
nerally  for  the  four  sacrifices  [in  which  those  two  are 
comprehended],  is  not  a  prohibition  [but  an  exceptiopj';  for,  if  the 
precept  concerning  the  northern  altar  be  taken  with  reference  to  the 
[denial,  implying  consequently]  an  option,  in  the  instance  of  two  sa¬ 
crifices,  ana  be  taken  absolutely  and  without  reference  to  any  other 
maxim  in  the  instance  of  the  two  other  sacrifices,  there  would  be  va¬ 
riableness  in  the  precept.  So,  in  regard  to  the  subject  under  considera¬ 
tion,  the  maxims,  that  "the  re-united  brother  shall  keep  the  shares  of 
his  re-united  co-heir,”  and  that  “  the  uterine  [or  whole]  brother  shall 
retain  the  allotment  of  his  uterine  relation,”  (§  10.)  are  applicable  in 
those  cases  in  which  the  rules  are  operative  independently  of  any  other : 
but,  if  there  be  a  half. brother  associated  and  a  whole  brother  unasso¬ 
ciated,  the  two  rules  are  not  applicable  in  this  instance ;  and  it  would 
follow,  that  no  one  could  take  the  estate  [since  there  is  no  special  pro¬ 
vision  in  the  law  for  this  case. t]  Therefore  [the  true  interpretation  is, 
that,  in  the  case  stated,]  where  the  associated  half  brother  might  be 
supposed  to  be  heir  of  his  associated  parcener,  under  the  rule,  that  “  a 
re-united  brother  shall  keep  the  share  of  his  re-united  co-heir,”  the 
maxim  that  “  the  uterine  [or  whole]  brother  shall  retain  the  allotment 
of  his  uterine  relation,”  serves  as  an  exception  to  that  rule.  Thus  the 
half  brother,  though  associated,  cannot  he  supposed  to  be  heir,  if  there 
•  be  a  brother  of  the  whole  blood.  Then  how  does  the 

^Vrfk«xa«  con-  succesgion  g0  ?  The  whole  brother,  whether  re-united 
or  not  re-united  in  co-parcenery,  inherits  the  property. 


17.  Thati 

17.  Refutation 
of  his  objection. 

18.  Thus, 


is  not  congruent :  for  it  is  not  true,  that  there  is  va¬ 
riableness  in  a  precept,  merely  because  two  [rules]), 
which  are  severally  applicable  to  two  [cases§],  become 
applicable  in  a  single  instance  at  the  same  time, 
in  respect  of  the  precepts  enjoining  the  votary  to  bestow 
his  whole  wealth  as  a  gratuity  in  one  instance  and  no 
gratuity  in  the  other,  which  are  respectively  appli¬ 
cable  independently  of  each  other,  if  either  the  priest- 
doing  the  functions  of  Udgd.tr,  or  the  one  performing 
the  office  of  Pratistoti,  singly  stumble  [in  passing 


ANNOTATIONS. 

18.  If  either  the  priest  (loin?  the  functions  ol  Utlg.iu  I  Among  the  priests,  who 
officiate  st  the  sacrifice  called  JyotLsIiuima,  one  is  termed  UdgAti  sud  anollicr  J’rn- 
tistott.  la  the  course  of  the  ceremony  tlia priests  proceed  from  one  .npnnincnt  named 


?  Ibid. 


Minaaes,  73?.  .  f  frfirslin*.  I  Acbyuts  sud  (drikiskn.-i. 
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fiom  (lie  one  apartment  to  the  other,  at  the  celebration  of  the  wwirffice 
called  Jyotishtomu  :*]  but,  if  both  those  priests  should  stuml^e^rtcllie 
same  time,  neither  injunction  would  be  applicable;  for  tliat  vrouljiba 
a  variableness  in  the  precept.  ••  .* 

19.  In  like  manner,  under  the  precepts,  which  direct  the  priest 

to  touch  an  oblation  with  the  prayer  denominated 
example  furthcr  Ohaturhotra  at  the  full  moon,  and*  with  the  prayer 
termed  Panuhahotra  at  the  new  moon;  an  oblation  of 
curds  consecrated  to  Indrii  is  understood  in  the  sacrifice  named 
UpittKpi-ySga,  and  an  oiibi  ’mr  of  milk  consecrated  to  Indra  is  similarly 
understood  at  the  Agni.slionnyii  sacrifice ;  and,  both  precepts  being 
thus  severally  applicable  in  those,  instances,  neither  of  them  would 
take  elfect  at  the  Xgneya  sacrifice,  since  there  would  be  variableness  in 
the  precept  if  both  were  applied  to  this  case. 

20.  Therefore,  the  definition  of  vanahjgness  in  a  precept  is  its 

being  a  positive  injunction  without  reference  to  any 

20.  The.  in-  opposition  in  one  instance,  and  {an  eventual  onef]  with 

stance  referred  io  reference  to  the  opposition  of  a  different  precept  in 
ur^iich“stonme  il,1°ther  instance.  Thus,  in  the  example  stated  (§  10), 

’  *”  the  prohibition  bears  reference  to  the  injunction  con¬ 

cerning  the  altar,  expressed  in  these  words  At  this  sacrifice  prepare 
the  uttara-vedi.’’  Without  opposition  to  that  [injunction]],  it  would 
be  no  precept.  Therefore  it  is  a  command  which  bean's  reference  to 
the  injunction  respecting  the  altar.  Nor  is  it  in  constant  opposition 
to  it :  for,  were  it  so,  the  prohibition  [as  well  as  the  injunction]]]  would 
be  useless  ;  since,  without  the  prohibition  [and  injunction, If]  the  omis¬ 
sion  of  the  altar  might  be  deduced  [from  the  silence  of  the  law]. 
Therefore,  even  the  injunction  concerning  the  altar  is  a  command 
which  bears  relation  to  the  contrary  prohibition ;  but,  in  regard  to 
two  of  the  periods  of  sacrifice,  it  is  independent  of  any  other  rule. 
Consequently  there  is  variableness  in  the  precept ;  and  an  alternative 
must  lie  inferred.  But,  in  the.  case  of  any  thing  supposed  as  a  matter 
of  spontaneous  option,, a  prohibition  is  an  absolute  forbiddance  :  for  the 
occasional  omission  of  the  act  was  inferrible  without  the  aid  of  an 
express  prohibition. 


Havirdhanin  to  another  denominated  HaviKpavamSna.  During  tlieir  progress,  if  the 
Vdspitr  happen  to  stumble,  (lie  votary  is  enjoined  io  bestow  his  whole  wealth  in  a 
gratuity.  But,  if  the  Pratislotr  fall,  the  ceremony  is  terminated  without  any  gratuity, 
or  with"  a  trifle  only  ;  and  the,  sacrifice  is  to  be  reenmmenced. 

19.  The  prayer  denominated  CluSl.urlielra  ]  Beginning  with  the  wolds  Pfthrf 
beta.  One,  being ‘four  times  called  by  Prajapati  under  the  designation  of  Atman  or 
soul,  replied  in  tiie  words  of  this  prayer.  Hence  lie  is  named  cliaturhuta  *  four  times 
called  ;’  aurl,  for  the  sake  of  mystery,  chaturliotr;  from  which  the  name  of  the  ptayer 
is  derived.  Taittiiiya  Brabinana  ;  and  Madhava  on  MlmAnsa.  3.  7.  4.) 

The  prayer  termed  Paiichahotra.T  It  begins  with  the  words  Agnib  bofa. 

*  tprikishna  (fee.  .*  +  Cbulamani. 

I  Achyuta.  t  Achyula. 


^riktsbpa. 
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r 21.  Accordingly  [since  there  is  variableness  in  the  precept,  when 
A  iinip  *  general  arid  a  particular  rule,  or  injunction  and  pro- 
illudtwtkmbr  in  Moition,  are  sometimes  applicable  in  the  same  instance, 
-v  ample.  ^  but  not  when  two  particular  rules  are  so  ;*  or  since  a 
prohibition,  which  is  constant,  is  inferrible  without 
the  atdtif  fetter  injunction  or  prohibition  the  passage,  which  direct 
thal;%t'rSho<la3in  shall  be  taken,  and  that  it  shall  not  be  taken,  [at  an 
Alw^fijirnWceJ  constitute  an  alternative. 


SK  Bat  according  to  the  doctrine  of  those,  who  affiijn,  that  an 
*9  J£»  etnec  alternative  is  inferred  by  this  reasoning ;  namely  that, 
twwobvMtd.  since  a  prohibition  implies  a  previous  supposition  [to 
the  contrary,]  the  [negative]:]  precept  does  not  obviate 
the  cause ;  an  alternative  would  be  inferrible  even  in  the  instance  of 
a  prohibition  concerning  that  which  was  suggested  only  as  a  matter  of 
spontaneous  choice  :  for  example,  the  passage  which  expresses  “  The 
priest  makes  not  two  [portions  of  an  oblation  of  liquid  butter]  when 
a  victim  is  offered  ;  [nor  at  the  sacrifice  with  acid  asclepias  :”]  and 
other  similar  passages. 

23.  Moreover,  since  an  effect  cannot  preclude  its  own  cause,  how 
S3.  A  further  can  ^lere  he  in.  one  case  opposition  [which  is  necessary 
reason.  to  constitute  an  alternative  ?]  for  the  precepts  are  not 

equipollent.  But,  admitting  that  such  is  the  nature 
of  prohibition,  that  it  eradicates  its  own  cause ;  it  should  eradicate  it 
altogether,  for  [the  precept,  which  suggested]  the  previous  supposition, 
is  of  inferior  cogency. 


ANNOTATIONS. 

In  the  sacrifice  named  tipansu-yiga  ]  Sacrifices  are  directed  to  be  performed  at 
the  fwliard  change  of  the  moon.  The  Dpausu-yaga  is  one  of  those  to  be  celebrated  at 
the  foil  moon  and  the  Agnlslmmlya  at  new  moon.  Curds  constitute  i  he  oblation  at 
ate,  and  milk  at  the  other  of  these  sacrifices.  The  Agneya  appertains  to  both  periods ; 
and  both  kinds  of  oblations  are  to  be  made  on  that  occasion. 

81,  Passage,  which  direct  that  the  Shodasin  shall  be  taken  ]  One  passage  of  the 
Veda  eipresses  “At  the  Atiratra  take  the  Shodasin;”  another,  on  the  contrary,  pro¬ 
vides  "  At  the  Atiratra  take  not  the  Shodasin.”  It  is  inferred,  that  an  alternative 
must  be  admitted;  and  that  the  Shodasin  may  optionally  be  used  or  not  at  the  cere¬ 
mony  called  Atiratra.  (Jaimiui’s  Mtmansa  10  8.  4.) 

Shodasin  is  a  name  For  a  vessel  of  a  particular  description.  Qrikrshna. 

It  is  a  wooden  bowl  employed  at  sacrifices  in  which  the  juice  of  acid  asclepias 


28.  The  passage  which  expresses  “(he  priest  makes  not  two  portions,  Ac.” 
This  passage,  with  the  sequel  of  it.  which  is  here  inserted  between  hyphens,  forms  the 
subject  of  a  disquisition  in  Jaimini’a  Him  ansa.  (10.8.3) 

23.  The  precepts  are  not  equipollent..]  The  author  here  alludes  to  a  passage  of 
Gautama:  “If  there  he  contradiction  between  equal  auihorities,  au  option  is  inferred.”} 
Achyuta,  Criklahna'Ac. 


%  Achyuta, 


1  ^'rlkfahi 


•  f  Achyuta. 


}  Gautama,  1.  4. 


26.  His 
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2 1.  But  they  affirm,  Unit  this  prohibition  concerns  the  supposition 
■  ..  of  something  which  spontaneous  choice  may  suggest, 

. t  -f . I  and  is  not.  a  forbiddance  of  any  thing  deduMOiSg'n 

a  precept  Tlmt  is  an  assertion  whiuh  argues  estnmte 
umoranee  :  for  it  would  follow,  that  an  alternative  does  not  east; 
since  the  practice  of  what  is  eommanded  l>y  precept,  and  the  prohibi¬ 
tion  of  a  practice  riot  commanded  liy  precept,  cannot  be  in  opposition 
at  the  same  time.  The  prohibition’  too  would  not  be  essential  to  the 
f  )o  tl  |  t  of  something  suggested  by  spontane- 

1  t  1 1  b)  a.  i  essential  part  of  a  religious  act. 

25.  Thoreloiv*.  [since  the.  opposite  opinion  is  erroneous,*]  an 
os  CoiH-  ;o-  alternative  is  inferred  [not  in  the  manner  there  pro- 
airainst.  0rlkara's  posed.  but+J  according  to  the  reasoning  set  forth  by 
reasoning.  us  [viz.,  that,  if  the  prohibition  be  constant,  both  in¬ 

junction  and  prohibition  would  be  unnecessary  ;  and,  if  the  injunction 
were  invariably  cogent,  the  prohibition  would  be  vain.*]  But  let 
that  be  ;  for  why  expatiate  ? 

20.  As  for  the  remark  of  the  same  author,  who  says  (4  16.)  that 
‘  if  there  be  a  half  brother  associated  and  a  whole 
brother  unassociated,  in  which  case  the  half  brother 
might-  be  supposed  to  lie  the  heir  under  the  rule,  that 
“  a  re-united  brother  shall  keep  the  share  of  his  re-united  coheir;” 
(§10.)  then  the  maxim,  that  the  uterine  [or  whole]  brother  shall  retain 
the  allotment  of  his  uterine  relation,  (§  10.)  serves  as  an  exception  to 
that,  rule That  is  unsuitable,  for,  in  this  very  case,  the  rule  concern¬ 
ing  the  re-united  co-heir  might  on  the  contrary  serve  as  an  exception 
to  the  maxim,  that  “  the  uterine  [or  whole]  brother  shall  retain  the 
allotment  of  his  uterine  relation,”  under  which  the  whole  brother 
might  be  supposed  to  be  the  heir  :  since  there  is  not  in  this  instance 
nny  ground  of  preference. 

27.  But  this  author’s  interpretation  of  the  text  "  A  half  brother 
And  i he  being  again  associated,  &c.  (§13),  as  explanatory  of 

purport  of  i  he  the  passage  “  a  re-united  brother  shall  keep  the  share 
as  stated  liy  of  his  re-united  co-heir,”  is  quite  wrong  :  for,  the  in- 
)|,D1-  tended  purport  being  conveyed  in  that  text,  the  pass¬ 

age  in  question  would  liecome  superfluous. 

28.  Moreover  the  exposition  of  the  text  [by  Crikara§],  as  signi¬ 

fying  ‘  Let  not  the  half  brother,  who  is  an  associated 
ilfh tlfS  ”!  half  brother,  take  the  estate ;  but  the  whole  brother, 
oiVl^erTOuraii*  (^‘is  term  is  understood,)  who  is  not  re-united,  shall 
positively  take  it ;  a  son  of  a  different  mother,  though 


ANNOTATIONS. 

SI.  Catmot  be  in  oppositional  the  same  time.  ‘  Or  nuj  subsist  ia  the  urns  in- 
=  d' C  .  T'  ,DOticea  two  readings  of  this  passage :  UpasanbAri-sambharil 


*  Qrlkjstmu.  -f  0riktshna. 

i  9rikrsUn»  and  Achyuta.  $  0rfktakn»  and  Acbyuta. 
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suited,  shall  not  inherit ;’  is  also  erroueous,  for  the  same  term  ‘  half- 
brother"  in  t^e  first  part  of  the  text,  is  needlessly  repeated;  and  the 
phrase  ‘  sea  a  different  mother,’  in  the  latter  part  of  it,  becomes 
supeffiOM*',  atod  the  particle  api  is  taken  in  the  sense  of  positively. 

28k.-  Besides,  under  the  interpretation  of  the  passage  concerning 
».  the  uterine  [or  whole]  brother  as  an  exception  to  the 

nil**  a  claim  of  the  associated  half  brother  if  a  whole  brother 

csie  :  pnptorided  unassociated  exist ;  and  its  consequent  inapplicableness 
fwr-  ‘  to  the  case  of  a  whole  brother  and  half-brother  both 

un associated ;  these  would  have  an  equal  right  of  succession  [under  the 
general  maxim,  that  brothers  shall  inherit;  section  1  .§  4/*  since  no 
distinction  is  specified  :f]  or  else  the  property  would  belong  to  neither 
of  them  [if  the  general  rule  be  explained  by  the  particular  one.]] 

3fi.  But,  if  the  passage  concerning  the  uterine  [or  whole]  brother 

30.  Orelsetbe  be  applicable  to  this  case  also,  [taking  the  term 

objection  alleged  "  uterine"  as  intending  such  a  brother  generally,  whe- 
torfejd"  ** r*"  ^ber  associated  or  unassociated, §]  then  the  objection 
torte“‘  of  variableness  in  the  precept  may  be  retorted  on  you ; 

for  the  passage,  concerning  the  re-united  brother,  bears  reference  to 
opposition  in  one  case,  [in  that  of  the  associated  half  brother  and  unas- 
sociated  whole  brother  ;||]  and  beam  no  reference  to  opposition  in 
another  case,  [in  that  of  a  whole  brother  and  half-brother  both  unasso- 
siatediU]  in  like  manner  as  it  is  declared,  that  the  general  rule  for 
preparing  the  vedi  or  altar  at  a  sacrifice  with  the  Soma  plant,  must  be 
understood  as  applicable  to  sacrifices  in  which  the  use  of  the  altar  has 
not  been  otherwise  directed ;  since  there  would  be  variableness  in  the 
precept,  if  it  operate  in  the  case  of  the  Dikshinrya  and  other  similar 
sacrifices,  in  bar  of  a  command  forbidding  the  altar  suggested  by  the 
extension  of  a  rule  [concerning  sacrifices  celebrated  at  the  full  moon,] 
but  in  other  instances  operate  without  bar  to  any  thing  else. 

31.  Bat,  according  to  our  interpretation,  there  is  no  variableness 

31.  It  is  not  a  the  precept,  even  as  that  is  understood  by  Qrikara : 

valid  objection  to  for  the  passages  concerning  the  re-united  brother  and 
t  be  proposed  coo-  the  uterine  [or  whole]  brother  (§  10.)  are  relative  seve- 
structiun.  rally  to  different  cases ;  and  that  regarding  "  a  half 

brother  again  associated”  (§13.)  declares  the  equal  participation  of  a 


ANNOTATIONS. 

30.  At  •  seeflAae  with  the  Snma  plant.)  It  is  a  general  rule,  that  an  altar  is  to 
be  ued  at  sacrifices  in  wliieh  the  Soma  or  Asclcpias  acids  is  employed.  An  altar  is 
also  d meted  to  be  presided  at  sacrifice*  celebrated  at  the  full  of  the  moon,  by  exten¬ 
sion  of  this  rule  to  the  DUtshinfya,  which  is  one  part  of  the  sacrifice  to  be  celebrated 
at  that  period,  the  use  of  the  slur  is  deduciblc  from  this  as  -well  as  from  the  general ' 
rale  abort  mentioned.  Now,  since  the  injunction  is  unnecessary  as  regarding  what  is 
otherwise  known,  it  is  supposed,  that,  to  gire  operation  to  the.  Injunction  in  tbi-  ease, 
it  must  be  token  as  a  bar  to  the  inference  deductible  from  an  extension  of  a  different 
rule.  Hence  it  is  considered  liable  to  the  objection  of  variableness. 


•  Achyuta.  '  fQriktshna.  j  (Jrfkfsbna  and  Achrufa. 

j  V'riktshna.  •  j|  prlktshna.  *s  yriklahut. 
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whole  brother  iinassociated  ami  n  hall'  brother  associated.-  Hm  the 
meaning  of  the  first  part  of  that  text  is.  ‘  a  halt  brother,  being  ftwttlt- 
e<)  in  co-|ini  cent  r>  di  til  t  iki  tin  sm  <  <  «<.n,n,  although  a  whole  heather 
not  re-united  exist:  but  a  half-brother,  who  is  not  re-united,  ShaUHiot 
inherit.’  The  latter  part,  of  the  text,  is  in  answer  to  the  questioht  does 
not  the  whole  brother  inherit  m  that  case  t  '  Though  not  re-united,  the 
whole  brotlu  1  (tins  term,  is  understood)  shall  take  the  heritage;  and 
not  exclusively  the  son  ol  a  difievent  mother  who  is  again  assbeiated. 
But  it  shall  he  taken  and  shared  by  both.’  Thus  the  alleged  variable¬ 
ness  in  the  precept  is  obviated. 

"2.  So  Mum  likewise  shows  the  same  rule  of  succession.  “His 

32.  a  passage  ni  uttune  brothers  and  sisters,  and  such  brothers  as  were 
Maim  confirms  the  re-united  alter  a  separation,  shall  assemble  together 
interpretation.  and  divide  his  share  equally.”* 

33.  Reciprocation  being  indicated  by  the  plural  number,  in  the 

33  Exposition  terin  ‘'uterine  brothers,"  as  respecting  these  ex- 

of  his  text  and  clusively  ;  and  in  the  words  “  brothel's  re-united,” 
reflation  of  a  as  relating  to  the  half-brothers;  the  words  "aasem- 
cout.rarj  inference  hie  together”  are  properly  employed  to  mark  associ- 
from  it.  ation  of  both  [descriptions  of  brethren  ;t]  for  they 

would  otherwise  be  unmeaning  terms.  Therefore  it  is  from  mere  ignor¬ 
ance  that  it  has  been  asserted,  that. both  [do  not  inherit  together,!] 
because  reciprocation  is  not  expressed  by  the  text.  Moreover,  since 
the  text  exhibits  the  conjunctive  particle  “  and,”  in  the  phrase  “and 
such  brothers  as  were  re-united,  &c.”  and  the  rale  [of  grammar]  ex¬ 
presses,  that  a  conjunctive  compound  is  used  when  the  sense  of  the 
conjunctive  particle  is  denoted  ;§  the  assertion,  that  reciprocation  is 
not  expressed  by  the  text,  would  imply,  that  even  the  conjunction  does 
not  bear  that  sense  [viz.,  the  sense  of  reciprocation,  jj] 

34.  Therefore,  if  whole  brothers  and  half  brothers  only  [not  re- 

34  The  whole  united  'brothers  of  either  description*]  be  the  claim- 
broiher  inheres  ants,  the  succession  devolves  exclusively  on  the  whole 
in  preference  to  brothers.  Accordingly  Vihat  Manu  says,  “If  a  son  of 
a  half-brother,  if  the  same  mother  survive,  the  son  of  her  rival  shall  not 
neither  be  re-umt-  take  the  wealth.  This  rule  shall  hold  good  in  regard 
E  A  passage  of  to  ^ie  immoveable  estate.  But,  on  failure  of  him, 
Vi-hat  Mann  eon-  [the  half-brother]  may  take  the  heritage.” 

firms  this. 

45.  This  rale  shall  hold  good  in  regard  to  the  immoveable  estate.] 
3r  It  iat  a  t  This  rule  is  relative  to  divided  immoveables.  For, 
divided  'Lmore-  immediately  after  treating  of  such  [property,]  Yama 
ables.  says,  "  The  whole  of  the  undivided  immoveable  estate 

A  correspondin';  appertains  to  all  the  brethren ;  but  divided  immove- 
passage  of  Tama.  ap,jes  must  on  n0  account  be  taken  by  the  half-brother.” 


*  Manu,  0.  212.  ^rikrshna.  ,  +  Achyuta. 

§  Painui,  2.  2.  29.  ]|  Achjnta  and  ^rllrshpa.  ,  Ibid. 
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M.  AU  the  brethren.]  Whether  of  the  whole  Hood  or  of  the 
.  -  half-blood.  But,  among  whole  brothers,  if  one  be  re- 

enwn  jarotm  united  after  separation,  the  estate  belongs  to  him.  If 
oa-  lift-  ArWtirl  ah  unassoeiated  whole  brother  and  re-united  half-bro- 
vhaU  brtn-a  ther  exist,  it  devolves  on  both  of  them.  If  there  be 
H-obb  oniy  half-brothers,  the  property  of  the  deceased  must 
not  be  assigned  in  the  first  instance  to  a  re-united  one; 

be  none  such,  then  to  the  half-brother  who  is  not  re- 

uaitdkfV 

37  of  37.  Accordingly  the  plural  number,  id  employed* 

tteovomepla-  in  the  term  “brothers,”  (sect.  1.  8  4.)  for  the  purpose 
ral  nundker  in  a  of  indicating  the  succession  of  all  descriptions  of  them, 
pasMee  before  ei-  in  the  order  here  stated.  Else  it  would  be  unmean- 
icd  (Scot.  1.  (  4.)  ing.  . 

38.  The  text,  “are-united  [brother]  shall  keep  the  share  of  his 
38.  The  passage  re-united"  co-heir,”  (§  10)  is  intended  to  provide  a 

muter  eouaidera-  special  rule  governed  by  the  circumstance  of  re-union 
(|  10.)  provides  a  after  separation,  and  applicable  to  the  case  where  a 
special  rule.  number  of  claimants  in  an  equal  degree  of  affinity 
occurs. 

39.  Hence,  if  there  be  competition  between  claimants  of  equal 
33.  It  is  applies-  degree,  whether  brothers  of  the  whole  blood,  or  bro- 

ble  to  aephew  snd  thereof  the  half-blood,  or  sons  of  such  brothers,  or 
undes,  as  well  as  uncles,  or  the  like,  the  re-united  parcener  shall  take 
to  brothers.  the  heritage  :  for  the  text  does  not  specify  the  parti-  ' 

cular  relation;  and  all  [these  relations]  were  premised  in  the  preced¬ 
ing  text  (sect.  1.  §  4.f) ;  and  a  question  arises  in  regard  to  all  of  them. 
Therefore  the  text  must  be  considered  as  not  relating  exclusively  to 
brothers. 


0.  Thus  the  brother’s 
explained. 


SECTION  VI. 


On  the  Nephew's  rigid  of  succession, — and  that  of  other  heirs. 

1.  On  failure  of  brothers,  the  brother’s  son  is  heir :  for  the  text 
1.  After  Wo-  of  Vishgu,  having  declared  “it  goes  to  the  brothers," 
then,  sephm  is-  proceeds  “After  them  it  descends  to  the  brother’s 
herit.  sons.”} 


ANNOTATIONS. 

36.  All  the  brethren.]  Effect*  other  than  immoveables  go  to  I  he  brothers  of  the 
whole  blood  whether  ae paraded  or  unseparated.  Ragli.  Dija-tatva, 


•  •  Vide  Sect.  M  *7. 


^rikishije. 


Seel.  1.  § 


31*  HINDU’  LAW-BOOKS. 

2.  Among  these,  the  succession  devolves  first  on  the  MB  of  a 
2.  Tile  whole  uterine  [or  whole]  brother  ;  but,  if  there  bcr.ttotto,  it 

blood  first,  and  passes  to  tile  son  ol'  the  hnlf-brotherfa).  Fa*  the  f*xt 
Jlien  the  half-  expresses,  “  An  uterine  [brother]  shall  retain  or  deliver 
)00“‘  tlie  allotment  of  his  uterine  relation”  (sect.  5.  §10). 

Indeed  the  son  of  the  half-brother,  being  a  giver  of  oblation*  to  the 
father  of  the  late  proprietor,  together  with  his  own  grandmother,  to 
the  exclusion  of  the  mother  of  the  deceased  owner,  is  inferior  to  a  son 
of  a  whole  brother  [who  is  the  giver  of  oblations  to  the  grandfather  in 
conjunction,  with  the  mother  of  the  deceased*]. 

3.  Nor  can  it  he  pr  .  I  ended  that  the  stepmother,  grandmother  and 
4i  Stepmothers  gl'eat  grand  mother  take  their  places  at  the  funeral  re¬ 
do  not  participate,  past,  in  consequence  of  [ancestors  being  deifiedf  ]  with 
like  the  natural  their  wives  :  for  the  terms  “  mother"  [grandmother  and 
mother,  in  the  fu-  great  grandmother];]  &c.  [in  such  texts  as  the  folio  w- 
ncral  oblations.  ing]j]  hear  the  original  sense  of  ‘  his  own  natural  mo¬ 
ther,’  '  father's  natural  mother and  ‘  grandfather's  natural  mother 
and  it  is  by  those  terms  that  they  are  described  as  taking  their  places 
at  the  funeral  repast.  Tims  it  is  said,  “  A  mother  tastes  with  her 
husband  the  funeral  repast  consisting  of  dilations  to  the  manes ;  and 
the  paternal  grandmother  with  her  husband  ;  and  the  paternal  great 
grandmother  with  her’s.”  But  the  introduction  of 'Stepdlothers  and 
the  rest  to  a  place  at  the  periodical  obsequies,  is  expressly  forbidden. 
Thus  the  sage  declares,  "  Whosoever  die,  whether  man  or  woman, 
without  male  issue,  for  such  person  shall  be  performed  funeral  rites 
peculiar  to  the  individual,  but  no  periodical  obsequies." 

4.  Besides,  the  command  for  the  celebration  of  the  funeral  repast 
4  It  would  be  ’ri  honour  of  ancestors  with  their  wives,  is  of  invariable 

a  contradiction  exigency ;  as  it  is  universally  acknowledged  :  but,  since 
there  are  not  stepmothers  in  every  instance,  the  pre¬ 
cept  must  relate  to  the  natural  mother ;  for  the  association  of  the  va¬ 
riable  and  invariable  exigency  of  the  same  command  would  be  a  con¬ 
tradiction. 

5.  Since  the  paternal  uncle,  like  the  nephew  of  the  whole  blood, 
5.  The  paler-  offers  two  oblations,  which  the  owner  was  bound  to 

nal  uncle  has  not  present,  to  two  ancestors  with  their  wives,  should  not 
equal  pretensions  tlie  succession  devolve  equally  on  the  uncle  and 
with  ihe  nephew.  nephew  of  the  late  proprietor  ?  The  answer  is,  the 
paternal  uncle  is  indeed  a  giver  of  oblations  to  the  grandfather  and  great 

ANNOTATIONS. 

2.  For  the  text  expresses  An  uterine  brother,”  &c.J  Although  there  be  no  text 
which  declares  the  right  of  a  nephew  of  the  whole  blood  before  a  nephew  of  the  half-blood ; 
jet,  under  the  passage  cited,  which  shows,  that  in  the  case  of  brothers,  the  whole  blood 
excludes  the  half  blood,  it  is  reasonable,  that  the  son  of  an  excluded  person  should  be 
debarred  by  the  son  of  the  person  who  excludes  him.  trfkrshna  and  Achyuta. 

*  ^rikrshna.  f  priktshni  and  Achyuta. 

|  Criktshua  and  Achyuta.  II  £rikishna 

(«)  See  1  Jlorl.  Dig.  313,  321.— fif. 


THE 


345 


DA'YA-BHA'GA.  CHAP.  XI.  SEC.  VI. 

grandfather  of  the  proprietor  but  the  nephew  is  giver  of  two  oblations 
to  two  aweators  including  the  owner’s  father  who  is  principally  con¬ 
sidered.  He  is  therefore  a  preferable  claimant,  and  inherits  before  the 

uncfe(a).  ‘ 

<5.  Accordingly  [since  superior  benefits  are  conferred  by  such  a 
pSio  the  successor*]  the  brother’s  grandson  excludes  the  pater- 
brotbAft  grand-  ,  nal  uncle ;  for  he  is  a  giver  of  oblations  to  the  deceased 
son  febfcrira  be-  owner’s  father(6)  who  is  the  person  principally  consi- 
forebn*s:  dered. 

7.  But  the  brother’s  great  grandson,  though  a  linca?  descendant 

7.  Batthebro-  °f  the  owner’s  father,  is  excluded  by  the  paternal 

ther’a  great-grand,  uncle  :  for  he  is  not  a  giver  of  oblations,  since  he  is 
son  is  excluded,  as  distant  in  the  fifth  degree.  Thus  Manu  says,  “  To 
too  remote.  three’  must  libations  of  water  be  made,  to  three  must 

oblations  of  food  be  presented  ;  the  fourth  in  descent  is  the  giver  of 
those  offerings :  but  the, fifth  has  no  concern  with  them.”f  By  this 
passage  the  fifth  in  descent  is  debarred. 

.  8.  But,  on  failure  of  heirs  of  the  fa  ther  down  to  the  great-grandson, 

8.  The  sister’s  ft  must  be  understood,  that  the  succession  devolves  on. 
son  also  inherits  the  father’s  daughter’s  son  [in  preference  to  the  uncle;]] 
before  the  uncle,  jn  like  manner  a.s  it  descends  to  the  owner’s  daughter’s 
son- [on  failure  of  the  male  issue,  in  preference  to  the  brother.](c) 

9.  The  succession  of  the  grandfather’s  and  great-grandfather’s 
9  Sothedaiwh  ^nea^  descendants  including  the  daughter’s  son,  must 

tor’s  son  of  the  be  understood  in  a  similar  manner,  according  to  the 
grandfather  and  proximity  of  the  funeral  offering:  since  the  reason 
great-grandfather  -  stated  in  the  text  “  for  even  the  son  of  a  daughter  de- 
are  the  last  heirs  livers  him  in  the  next  world,  like  the  son  of  a  son,”S 
j”  J  050  several  ig  equapy  applicable ;  and  his  father’s  or  grandfather’s 
daughter’s  son,  like  his  own  daughter’s  son,  transports 
his  manes  over  the  abyss,  by  offering  oblations  of  which  he  may  partake. 

10.  Accordingly  Manu  has  not  separately  propounded  their  right 
'  iQ.  ifana  and  °f  inheritance :  for  they  are  comprehended  under  the 
I’ajfiavalkya  have  two  passages,  “  To  three  must  libations  of  water  be 
not  specified,  but  made,  &c.”||  and  “  To  the  nearest  kinsman  (sapinda) 
ouly  indicated,  ^  in]ier;tancp,  next  belongs.”1i  Yajnavalkya  likewise 

leir  succession.  uses  j|ie  (,enn  “gentiles”  or  kinsmen  (gotnijn)*-  for  the 

ANNOTATIONS. 

8.  In  the  manner  as  it  descends  to  the  daughter’s  son.]  Although  the  succession 
ought  previously  to  devolve  on  the  sister,  as  it  goes  to  the  daughter  before  the  daugh¬ 
ter's  son,  nevertheless  she  is  excluded  from  the  succession  because  she  is  no  giver  of 
obiations  it  periodical  obsequies ;  beiug  disqualified  by  sex-  But  tire  daughter’s  right 
of  inheritance  before  the  daughter’s  soil  takes  effect  under  the  special  provisions  of  an 
express  text  (Sect-  2.  5 14.)  grilrtslina. 

*  grfkfshia.  f  Manu,  9.  1 80.  Vide  supra.  Sect  .  1.  §  40. 

X  Achyuta  and.^rfkrshna.  §  Manu,  9. 1:J9.  ||  Manu,  9.  ISO. 

*i  Mann,  9. 187.  Vide  infra.  §  17  and  18.  **  Vide  Sect.  1.  f  4. 

M  See  1  Mori.  Dig.  828— W.  (<)  See  1  Strange.  II,  L.  3S.-AV. 

'  1  Sec:  I  Mori.  Die.  "■’T.  378,-^ 


purpose  ol  indicating  Uie  right  of  inheritance  of  the  father's  and  grpnd- 
father’s  daughter’s  son,  as  sprung  from  the  same  line,  in  the  relative 
order  of  the  funeral  oblation ;  and  for  the  further  purpose  of  exeiuAiog 
females  related  as  sapindas,  since  these  also  sprung  from  the  same  J&e. 

11.  Accordingly  [since  they  are  excluded.]*  BaudhSyanj^  af^er 

11  In  ffcowa!  a  J>re**»ising  “A  woman  is  entitled,”  proceeds  “not  to  the 
female  is  incapa-  heritage ;  for  females,  and  persons  deficient  in  an  organ 
hie  of  inheriting,  of  sense  or  member,  are  deemed  incompetent  to  ia- 

But  a  widow,  herit.”  TJie  construction  of  this  passage  is  ‘a  woman 
a  daughter  and  js  not  entitled  to  the  heritage.’  But  the  succession  of 
ally  excepted1!**1*  the  ^dow  and  certain  others  [viz.,  the  daughter,  the 
mother  and  the  paternal  grandmother,]']  takes  effect 
under  express  texts,  without  any  contradiction  to  this  maxim. 

12.  On  failure  of  any  lineal  descendant  of  the  paternal  great- 

12  On  f  iilure  of  grandfather,  down  to  the  daughter’s  son,  who  might 
the  paternal  line,  present  oblations  in  which  tfie  deceased  would  parti- 
the  property  dc-  cipate ;  to  intimate,  that,  in  such  case,  the  maternal 
volves  on  the  nia-  uncle  shall  inherit  in  consequence  of  the  proximity  of 
tcmal  kindicd.  oblations,  as  presenting  offerings  to  the  maternal 
grandfather  and  the  rest,  which  the  deceased  was  hound  to  offer,  Yaj- 
Havalkya  employs  the  term,  “cognates”  (bandhu.}§  But  Mann  has  in¬ 
dicated'  it  only  by  a  passage  declaratory  of  succession  according  to  the 
nearness  of  the  oblation. 

13.  Since  the  maternal  uncle  and  the  rest  present  three  oblations 

1  >  For  (lie  pro  ^ie  ,llaternal  grandfather  and  other  ancestors,  which 

perty  should  Iw  so  the  deceased  was  bound  to  offer,  therefore  the  property 
applied  to  the  spi-  should  devolve  on  tlur  maternal  uncle  and  the  rest :  for 
ritual  benefit  of  it  is  by  means  of  wealth,  that  a  person  becomes  a  giver 
the  deceased  ;  0f  oblations.  Two  motives  are  indeed  declared  for  the 
acquisition  of  wealth  :  one  temporal  enjoyment,  the  other  the  spiritual 
benefit  of  alms  and  so  forth.  Now,  since  the  acquirer  is  dead  and  can¬ 
not  have  temporal  enjoyment,  it,  is  right  that  the  wealth  should  he 
conformable  rvdli  applied  to  his  spiritual  benefit.  Accordingly  Yihas- 
texts  o!  \ Hiasnati  pati  says.  •'  Of  property  winch  descends  by  inheritance, 
and  a  paswimba.  halt  should  carefully  he  set  apart"  for  the  benefit  of  the 
deceased  owner  to  defray  the  charges  ol  his  monthly,  six-monthly* 
and  annual  obsequies  "  So  .Vpastamba.  ordains,  “  Let  the  pupil  or  the 
daughter  apply  the  .moods  to  religious  nuiposes  for  the  benefit  of  the 
deceased."  By  saving  to  defray  the  charges  of  Ins  monthly,  &c.  obse¬ 
quies  Ins  participation,  and  by  directing  “religious  purposes’'  his 
spiritual  benefit,  are  stated  as  reasons.  Accordingly  the  sage  says, 
“  Wealth  is  useful  for  alms  and  for  enjoyment.”  It  is  reasonable,  there- 


AN  NOTATIONS. 

1).  Females  arc  deemed  incompetent  to  inherit.]  Whether  bearing  the  same  or 
a  different  family  name.  Therefore  the  son’s  daughter  has  no  right  of  inheritance. 
,  Ragli.  on  Diiya-hhaga  •  • 


*  Crikidn.,. 


t  -Vciiyuta  and  <fr 


I  Vide  Sect. 
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fiwe,  tliat,  on  failure  of  kindred  who  might  present  oblations  in  -which 
he  would  participate/  the  succession  should  devolve  on  the  maternal 
uncle  and  the  rest,  who  present  oblations  which  he  was  bound  to  offer. 


1*.  Accordingly  [since  the  succession  devolves  on  heirs  down  to 
14  Altar  the  maternal,  uncle  and  the  rest,  in  the  order  of  obla- 
kindred  ’to  the  ti°ns  in  which  the  deceased  may  participate,  or  which 
tuoiliei'* euh,  ihe  he  was  bound  to  offer;*]  Manu,  considering  that  pur- 
■llsUat  kinsman  port  as  sufficiently  indicated  by  the  two  passages  above 
iii"  tcf  e  **cor<*e  cited,  “To  three  must  libations  be  made,  “  To  the 
ofMim*  ^*ssa®e  nearest  kinsman  the  inheritance  next  belongs (vide 
§  7  and  17.)  proceeds  thus,  “  Then,  on  failure  of  such 
kindred,  h^e  distant  kinsman  shall  be  the  heir,  or  the  spiritual  protec¬ 
tor,  or  the  pupil.’ f 


15.  The  distant,  kinsman  (sakulya)  is  the  descendant  of  the  pa- 
15.  He  is  the  Vernal  grandfather’s  grandfather  or  the  remote  ances- 
dcscendant  of  tor.  Such  relatives  are  denominated  Samanodakas. 
the  grandfather’s  Their  order  of  succession  is  in  the  series  as  exhibited, 
grandfather  or  rc-  On  failure  of  such  heirs  [down  to  the  Sam&nodakat] 
""AfteVtUeMthe  t'le  succession  devolves  on  the  spiritual  preceptor,  the 
preceptor  or  the  Pupd,  &C. 
pupil. 


16.  Otherwise  [if  the  text  of  Manu  do  not  intend  the  maternal 
16.  Such  must  unc^e  :u,d  the  rest,§]  how  is  the  admission  of  maternal 
be  Mann’s  inted-  uncles  and  others  affirmed  without  contradiction  to 
tion.  Manu  ?  Therefore  this  meaning  is  intended  by  him  in 

the  passage  above  cited ;  and  there  is  no  contradiction. 


17-  Accordingly,  having  declared,  while  treating  of  inheritance, 
17.  As  appears  “  To  three  must  libations  of  water  be  made ;  to  three 
from  several  pas-  must  oblations  of  food  be  presented  ;  the  fourth  in  des- 
"S®8-  -  cent  is  the  giver  of  those  offsprings ;  hut  the  fifth  has 

no  concern  with  them  ;”||  he  adds  “To  the  nearest  kinsman  (sapinda,) 
the  inheritance  next  belongs  ;”1F  for  the  purpose  of  showing,  that  the 
fifth  in  descent,  not  being  connected  even  by  a  single  oblation,  is  not 
the  heir,  so  long  as  a  pei-son  connected  by  a  single  oblation,  whether 
sprung  from  the  father’s  or  the  mother’s  family,  exists.  Otherwise, 
since  the  relation  of  sapinda  has  been  declared  by  a  distinct  text, 
(“  Now  the  relation  of  sapinda  or  itien  connected  by  the  funeral  cake, 
ceases  with  the  seventh  person  ;”**)  and  the  right  of  the  fourth  in-  des¬ 
cent  to  inherit  Is  declared  by  the  text  "  To  the  nearest  kinsman  the 
inheritance  next  belongs  ;”ff  the  passage,  which  begins  “  To  three 
must  libations  be  made,  would  be  superfluous.  It  cannot  lie 

said,  tliat  it  is  intended  to  direct  the  celebration  of  funeral  repast  in 
honour  of  three  ancestors  :  for  it  is  inserted  in  the  midst  of  a  disquisi¬ 
tion  concerning  inheritance;  and  the  funeral  repast  is  ordained  by  a 


*  <?rtkf»lu»». 

§  frlkrahna. 
Maim,  0.  GO 


I  Manu,  9.  187.  Vide  infra-  5  21 


1  (,rik  tsli  na . 
«|  Manu,  9.  1! 


';IS  mN-w;'  law-hooka. 

different  text..  Tims  Maim  kih.--,  “  Lot  the  householder  bonoar  the 
sages  by  duly  studying  the  Veila;  the  gods  by  (dilations  to  Are  a*  or¬ 
dained  bylaw;  (lie  manes,  by  pious  obsequies ;  men,  by  supplying 
them  with  food;  and  spirits,  by  gifts  to  all  animated  creatures/’* 

18.  Nor  should  it.  he  pretended,  that  the  text  [of  Manu,  “To  the 

r'lS.  Nearest  of  nearest,  rapinda,  &<•.,”  §  17.+|  is  intended  to  indicate 
kin  is  not  by  nearness  of  kin  according  to'  the  order  of  birth,  and 
birth.  not  according  to  the  presentation  of  offerings:  for  the 

order  of  birth  if;  not  suggested  by  the  text.  But  Manu,  declaring,  that 
oblations  of  food,  as  well  as  libations  of  water,  are  to  be  offered  to 
three  persons,  and  that  tin,  fourth  in  descent  is  a  giver  of  oblations, 
but  neither  is  the  fifth  in  ascent  a  receiver  of  offerings  nor  jjhe  fifth  in 
descent  a  giver  of  them,  thus  declares  nearness  of  kin,  and  Shows  that 
it  depends  on  superiority  of  [benefits  liyl]  presentation  of  oblations. 

19.  Therefore  a  kinsman  who  is  allied  by  a  common  oblation  as 
19.  The  kindred  presentingfunera!  offerings  to  three  persons  in  thefami- 

on  flic  mother's  ly  of  the  father,  or  in  that  of  the  mother,  of  the  deceased 
side  therefore  in-  owner,  such  kinsman  having  sprung  from  his  family 
,,erlt ;  though  of  different  undo  descent,  as  his  own  daughter's 

son  or  his  father’s  daughter’s  son.  or  having  sprung  from  a  different 
family  as  his  maternal  uncle  or  the  like,  [ is  heir  |  and  the  next  (“  To 
three  must  libations  of  water  he  made.  ’  Ac.  §  7. !  is  intended  to  pro¬ 
pound  the  succession  of  such  kinsmen;  and  the  subsequent  passage 
(“  To  the  nearest  sapinda,  &c.  §  171  must  he  explained  as  meant  to  dis¬ 
criminate  them  according  to  their  degrees  ol  proximity. 

20.  The  order  of  succession  then  must  be  understood  in  this 
‘>0  On  failure  Iaanner  :  011  ft, dure  ot  the  lather’s  daughter’s  son  or 

of  "paternal"  kin-  other  person  who  is  a  giver  of  three  oblations  (present- 
died  connected  ed  to  the  father,  &c„)  wlucli  the  deceased  shares  or 
by  funeral  obla-  which  he  was  bound  to  offer,  the  succession  devolves 
tions-  in  the  next  place  on  the  maternal  unde  and  others 

[namely  his  son  or  grandson|j]  who  offer  oblations  to  the  maternal 
grandfather  and  the  rest  which  the  deceased  was  hound  to  present(«). 

21.  But  on  failure  of  kin  in  this  degree,  the  distant  kinsman 
21.  After  them  (sakulya)  is  successor.  For  Manu  says,  “Then,  on 

file  distant  kin-  failure  of  such  kindred,  the  distant  kinsman  shall 
dred.  the  heir,  or  the  spiritual  preceptor,  or  the  pupil.”*! 


.  ANNOTATIONS. 

20.  The  succession  devolves  in  (he  next  price  on  the  maternal  uncle,  fcc.]  On 
failure  of  persons  who  arc  givers  of  oblations  in  which  the  deceased  may  participate, 
the  kinsman  [I hat  is,  the  maternal  grandfather,  or  maternal  uncle,  and  so  forth]  is 
heir.  Here,  also,  as  in  the  instance  of  the  lather  and  paternal  ancestors,  if  the  maternal 
grandfather  he  living,  he  is  heir  ;  but,  on  failure  of  him,  the  maternal  uncle  and  other 
maternal  kindred  in  order;  for  they  present  oblations,  which  the  deceased  was  bound 
to  offer,  jtagh.  Daya-latva. 

21.  The  distaul.  kinsman  is  one  who  shares  a  divided  oblation.]  Thesakulya  is  of 
two  descriptions  ;  descending  and  ascending.  The  first  intends  the  son  of  tire  great 

*  Manu,  3. 81.  f  Achyuta.  J  Achyuta.  §  frfkfibna.  h-rlktshra. 

*1  Mann,  9.  187.  Vide  Supra.  §  14.  *  Or)  Pet l'Morl.  T%.  359—  F.f. 
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Jhe  distant,  kinsman  (sakulya)  is  one  who  shares  a  divided  oblation 
(sect.  1.  §  37.)  as  the  grandson’s  grandson  or  other  descendant  within 
three  degrees  reckoned  from  him  ;  or  as  the  offspring  of  the  grand¬ 
father’s  grandfather  or  other  remoter  ancestor. 

22.  Among  these  claimants  [whether  ascending  or  descending,]* 
28.  Rr»t  the  the  grandson’s  grandson  and  the  rest  are  nearest,  since 
grandaajSjyahd-  they  confer  benefits  by  moans  of  the  residue  of  obla- 
cendtSu™*  <*es~  tions  which  they  offer.  [These  descendants  are  there- 
Thenthideseen-  fore  heirs.f]  On  failure  of  such,  the  offspring  of  the 
d*ntaofthegrand-  paternal  grandfather’s  grandfather  inherite'in  light  of 
father’s  grand-  oblations  presented  to  the  paternal  grandfather's  grand¬ 
father,  fa.  father  and  other  ancestors  who  are  sharers  of  the 

residue  of  oblations  which  the  deceased  was  bound  to  offer. 


23.  If  there  be  ho  such  distant  kindred,  the  SamSnodakas,  or 


23.  Next  remote 
kindred. 


kinsmen  allied  by  co 
admitted  to  inherit. 


sakulya  [conformably 
of  it :  sect.  1  §  37.  J] 


non  libation  of  water,  must  be 
being  signified-  by  the  term 
ith  Baudliayana’s  explanation 


24.  On  failure  of  these,  the  spiritual  preceptor  [or  instructor  in 
24.  After  these,  knowledge  of  the  veda§]  is  the  successor.  In  default 
the  preceptor,  of  him,  the  pupil  [or  student  of  the  veda]  is  heir  :  by 
pupil  and  fellow-  the  text  of  Manu,  “  or  the  spiritual  preceptor  or  the 
s  udent.  pupil,”  (4jl4.)  On  failure  of  him  likewise,  the  fellow- 

student  ;  by  the  text  [of  Yfyiiavalkya]  “a  pupil  and  a  fellow-student.” 
(sect.  1.  §  4.) 


25.  In  default  of  these  claimants,  persons-  bearing  the  same 
25  Then  per-  hunily  name  (gotra)  are  heirs.  On  failure  of  them, 
sons  bearing  the  persons  descended  from  the  same  patriarch  are  the  suc- 
samefamily  name;  cessors.  For  the  text  of  Gautama  expresses  “Persons 
and  descendants  allied  by  funeral  oblations,  family  name  .  and  patriar- 
£rom  the  same  c}la]  descent,  shall  share  the  heritage  [of  a  childless 
**  ’  man;  or  his  widow  shall  partake.”  ||]  * 


26.  On  failure  of  all  heirs  as  here  specified,  let  the  priests  take  the 
„  estate.  Thus  Manu  says,  “  On  failure  of  all  those,  the 

6x4  Br4h"  lawful  heirs  are  -such  Brahmanas,  as  have  read  the 
three  vedas,  as  are  pure  in  body  and  mind,  as  have 


ANNOTATIONS. 

grandson  ind  the  rest  to  the  third  degree  in  the  descending  line ;  the  oilier  signifies  the 
great-grandfather's  father  and  other  ancestors  to  the  third  degree  in  the  ascending  line. 

Grfkrshpa,  Karma-sap grata. 

25.  Or  his  widow  shall  partake.]  The  passage,  as  cited  in  the  text,  was  incom¬ 
plete  :  the  compiler  having  omitted  the  close  of  it,  which  is  declarator?  of  tiic  w  idow’s 
participation.  The  defect  of  the  quotation  has  been  supplied.  As  liic  original  passage 
stands  in  Gautams’s  institutes,  it  is  not  easily  reconcilable  with  Jfnifita-vahaua’s  doc¬ 
trine  of  the  widow's  preferable  title. 

26.  Virtue  which  would  be  extinguished,  &c.]  This  differs  from  Kulluka-bhaUa’s 
interpretation,  whith  makes  the  passage  relate  to  funeral  riles:  "thus  the  rites  of 
obsequies  cannot  fail.”  , 

*Crfkfshna.  f  frfkrslina.  J  Admits.  §  Crfkrrhra.  I1  Gautama.  ?S.  19. 


subdued  the  it  passions.  Titus  virtue  is  not  lost.”*  Virtue  whiah  would 
be  extinguished  by  the  ample  enjoyment  [of  its  reword,}  but  is 
renewed  by  the  acquisition  of  fresh  merit  through  the  circumstance- of 
his  wealth  devolving  on  Brftlimoi.ias,  is  not  lost.  Here  also  the  author 
indicates  the  appropriation  of  the  property  for  the  benefit  of  the 


27.  In  default  of  them,  the  king  shall  take  the  wealth  :  excepting 
jjaaj: .  ||1L  however  the  property  of  a  BrShmana.  A  failure  of 
kite'.  >.  1  descendants  from  the  same  patriarch  and  of  persons 
‘  .  bearing  the  same  family  name,  as  well  as  of  BrShmiUjas. 
must  be  undo  stood  iso  ’ting  when  there,  are  none  inhabiting  the 
same  village  :  else  an  escheat  to  the  king  could  never  happen. 


29.  On  t  he  f 


28.  If  the  right  of  the  father’s  daughter’s  son,  and  of  the  maternal 
2S.  Unless  this  uncle  and  the  rest,  bo  not  considered  as  intended  by 
doctrine  be  »cl-  the  text,  “  To  three  must  libations  of  water  be  made, 
nutted,  the  ma-  Ajc.,  7 ,)  they  would  have  no  right  of  succession, 
t  he  rnst'not  brhw  s‘llce  tlley  *lave  m,t  a  l>lace  among  distant  kinsmen  and 
specified,  would  others,  whose  order  of  succession  is  specified.  Korean 
have  no  right  of  this  lie  deemed  an  admissible  inference,  since  they  are 
inheritance.  indicated  by  Yainavaikya  under  the  terms  “Gentiles 

and  cognates”  (sect.  1.- §  4k  Consequently  it  must  lie  affirmed,  that 
they  have  been  indicated  by  Mann  in  this  text  7).  Therefore  such 
order  of  succession  must  be  follow  ed,  as  wtll  render  the  wealth  of  the 
deceased  most  serviceable  to  him. 

20.  Accordingly  [since  inheritance  is  111  right  of  benefits  conferred, 
and  the  order  of  succession  is  regulated  by  the  degree 
of  benefit  ;+]  the  equal  right,  of  the  son,  the  son’s  son 
e  in  right  of  and  the  son’s  grandson,  is  proper  :  for  their  equal  pre- 
ts conferred,  tensions  are  declared  111  the  text,  “By  a  son  a  man 
•“c‘  conquers  worlds,  ’  Ac.  (sect.  1.  31.)  and  in  other 

,n  *  similar  passages(o).  They  equally  present  oblations  to 
the  deceased.  Hence  also  the  grandson  and  great- 
grandson,  whose  fathers  are  living,  do  not  inherit,  for 
they  do  not  confer  benefits,  since  they  are  forbidden  to 
celebrate  the  periodical  obsequies  by  skipping  the  sur¬ 
viving  in  flier  ;  the  la  w  providing,  that  oblations  shall 
not  he  presented,  overpassing  a  living  person.  Other- 
is  and  grandsons,  whose  lathers  are  living, []  would  have 
e  right  of  inheritance  with  those  whose  fathers  are  deceased. 
1  n  me  son  alone  would  inherit  as  nearest  ol  kin  in  the  order  of  birth, 
to  die  exclusion  of  the  son’s  son  and  son’s  grandson.  Neither  is  there 
any  express  text  declaratory  of  the  equal  rights  of  three  descendants, 
son,  grandson  and  great-grandson.  Therefore  it  must  be  inferred,  that, 
the  parity  in  their  right  of  inheritance  arises  from  the  equal  benefits 
conferred  by  them. 


of  the  , 


1  these  [so 


•  Maim,  9.  1SS.  ‘  f  Qi-fkishna.  J  Achjuta.aud  prfkfsbna. 

M  See  1  Strange,  If.  L.  127, 128.-JW. 
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30.  la  every 
«»ee  tbe  wealth  w 


eerviceaHe  to  the 


,  30.  .  In  like  manner  the  appropriation  of  the 
wealth  of  the  deceased  to  his  benefit,  in  the  inode 
which  has  been  stated,  should  in  every  case  be  deduced 
according  to  the  specified  order. 


31.  This  doctrine;  [that  inheritance  is  deducible  from  reasoning 

31.  Maau  and  and  founded  on  services  rendered,*]  must  be  admitted 
the  rest  ament  to  to  have  the  assent  of  Manu  and  other  sages  :  for  there 
thia  doctrine.  can  be  no  other  purpose  of  propounding^  under  the 
head  of  inheritance,  the  superior  benefits  derived  from1  sons  and  the 
rest ;  and  the  exoneration  of  the  father  from  debt  is  stated  as  a  reason 
for  the  son’s  .inheriting  :  ("  By  the  eldest  son  a  man  is  exonerated  from 

•  debt  to  his  ancestors  ;  therefore  that  son  is  entitled  to  take  the  heritage.” 
Sect.  1.  §  32.)  redemption  also  is  exhibited  as  a  cause  of  succession  to 
property  :  (“  Even  the  son  of  a  daughter  delivers  him  in  the  next  world 
like  the  son  of  a  .son.”+)«nnd  there  is  no  other  reason  for  the  equal  right 
of  inheritance  of  three  descendants,  the  son  and  the  rest,  besides  their 
deliverance  [of  their  ancestors;]  and  the  passage,  “To three  must 
libations  of  water  be  made,  &e.”  (§7.)  would,  be  unnecessary  [if  such 
were  not  the  purpose  ;[]  and  the  exclusion  of  persons  impotent,  degrad¬ 
ed,  blind  from  their  birth  and  so  forth,  is  an  apposite  rule  as  founded 
upon  their  rendering  no  services  ;  [but  not  so  as  grounded  on  the  mere 
letter  of  the  law  :  §]  and  it  is  troublesome  to  establish  an  assumed  pre¬ 
cept  for  debarring  those  before  whom  an  heir  intervenes  ;  [as  must  be 
done  upon  any  other  supposition :]  and  it  is  reasonable,  that  the  wealth, 
which  a  man  has  acquired,  should  lie  made  beneficial  to  him  by  appropri¬ 
ating  it  according  to  the  degree  in  which  services  are  rendered  to  him. 

32.  It  is  main-  32.  This  doctrine,  as  illustrated  by  the  irre- 
tained  by  Udyota  ;  proachable  Udyota,  ||  should  be  respected  by  the  wise. 

33.  If  the  learned  he  yet  unsatisfied  [with  relying  on  reasonll  for 

33.  And  is  con-  the  ground  of  the  law  of  inheritance,]  this  doctrine  may 
sistent  with  the  be  derived  from  express  passages  of  law.  Still  the  same 
letter  ol  the  law.  interpretation  of  both  texts  [of  Manu,  vj  7.  and  17.]  must 
be  assumed.  But  let  this  be.  What  need  is  there  of  expatiating  ? 


34.  Excepting  the  property  of  a  Brahmana,.  let  tlic  king  take  the 
34  The  kins  weaM'  I  on  failure  of  heirs].  So  Manu  directs  “  thepro- 
takeitUc  escheat  perty  of  a  Brahmana  shall  never  be  taken  hv  the  Icing  : 
on  failure  of  heirs,  this  is  a  fixed  law.  But  the  wealth  of  the  other  classes 
excepting  the  on  failure  of  all  [heirs,]  the  king  may  take.  ?  By  the 
wraith  of  a  priest,  term  “  all  "  is  signified  every  heir  including  the  Brah- 
bo  Alaua  dccUres.  ,,  °  J 

mana  ($2b). 


ANNOTATION  S. 

31.  Before  whom  an  heir  intervenes.'  1  As  the  grandson  or  great-grandson,  win: 
Own  father  is  livfelfj,  ami  so  forth,  ^rtktshna. 

»  (trilrshna.  4. 139.  Vide. supra. C.  4.  Seel.  i.  §  10.  ]  frikishna.  f  (.'irikisln 

!  Vide  supra, S'  f  9.  *1  Achyttla  ami  fiifcfclina.  **  Manu,  0.  ISO, 


35.  The  goods  of  a  hermit,  of  an  acetic,  and  of  a  profaned  stu- 
35.  Special  rale  deufc,  Jet  t-lic  spiritual  brother,  the  virtuous  «nd 
of  succession  in  the  holy  preceptor  take.  On  failure  of  these,  the  afaoci- 
thc  instance  of  re-  ate  in  holiness,  or  person  belonging  £o  the  same  order, 
ligions  orders:  shall  inherit.  Tims  YSjiiavalkya says,  “Theheirsofa 
conformably  with  ]lcrroit.  of  iin  ast.-efci.c  and  of  a 'professed  student,  are, 
Yaiiiavalkya.  °  1,1  0>der,  the  preceptor,  the  -virtuous  pupil,  and 

the  spiritual  brother  and  associate  in  holiness.’’* 

30.  ’  floods,  snclr  as  they  may  happen  to  possess,  should  be  deli- 
•iG  Exposition  vered  1,1  f,hc  mve,'se  order  of  this  enumeration.  The 
of  tlic  text.  student  must  be  understood  to  be  a  professed  one :  for, 

abandoning  Ins  father  and  relations,  he  makes  a  vow  of 
service  and  of  dwelling  lor  life  m  his  preceptor’s  family.  But  the  pro¬ 
perty  ofa  temporary  student  would  be  inherited  by  his  father  and  other 


i.  Conch 


37.  Thus  has  the  distribution  of  the  wealth  of 
i,  who  leaves  no  male  issue,  been  explained. 


ANNOTATIONS. 

35.  The  associate  in  holiness  or  person  belonging  io  lie  same  order.}  This  is 
according  to  the  aulhor’s  apprehension  oi  the  meaning  of  the  text :  but  iu  fact,  ‘  associate 
in  holiness’  is  all  epithet  ‘  of  spiritual  brother.’  f  rikishna. 

dG.  Goods  such  os  they  may  happen  to  possess.]  Vi*.,  the  hoard  of  wild  rice  or 
other  property  of  a  hermit;  the  gourd,  clout,  and  other  effects  of  an  ascetic;  and  the 
books,  clothes  and  other  goods  of  a  student. 

Recapitulation  by  Crikrslma  Tarkdlankdra. 

The  order  of  succession  to  the  property  of  a  deceased  man,  is  this.  First  the  sen 
inherits ;  on  failure  of  him,  the  son’s  son :  in  his  default,  the  son’s  grandson.  However, 
a  grandson  v.-hose  father  is  dead,  and  a  great-grandson  whose  father  and  grandfather 
are  dcce.ased.  inherit  at  once  with  the  sen.  On  failure  of  descendants  down  to  the  sou’s 
grandson,  the  wife  inherits :  and  she,  having  received  her  husband’s  heritage,  should  take 
the  protection  of  her  husband’s  family  or  of  her  father’s,  and  should  use  her  husband’s 
heritage  for  the  support,  of  life,  and  make  donations  and  give  alms  in  a  moderate 
degree,  for  the  benefit  of  tier  deceased  husband;  but  not  dispose  of  it  at  her  pleasure, 
p  I  there  be  no  widow,  the  daughter  inherits  ;  in  the 

first,  place,  a  maiden  daughter  ;'or  on  failure  of  such,  an  affianced  daughter :  but.,  if  there 
be  none,  a  married  daughter:  and  she  may  be  one,  who  has,  or  is  likely  to  have, 
ether:  but  one  who  is  barren,  or  who  is  become  a 
widow  having  no  male  issue,  is  incompetent  to  inherit.  On  failure  of  ibe  married 
<t.vnirh»Rr  -■>  UmurMer’s  son  is  heir.  If  there  be  none,  the  father  succeeds ;  or,  if  be  be 
dead,  the”  mother.  If  she  be  deceased,  a  brother  is  the  successor.  In  the  first  place, 
the  uterine  (or  whole)  brother ;  if  there  be  none,  a  half  brother.  But,  if  the  deceased 
lived  in  renewed  co-percenerv  with  a  brother,  then,  in  case  of  all  being  of  the  whole 
blood,  the  associated  whole  brother  is  heir  in  ihe  first,  instance;  but,  on  failure  of  him, 
the  unassociatod  whole  brother.  So,  in  case  of  all  being  of  the  half  blood,  the  associated 
half  brother  inherits  in  the  first  place,  and  on  failure  of  him  the  unassociated  half  bro¬ 
ther.  But,  if  there  he  an  associated  half  brother  aud  an  unassociated  whole  brother, 
i  hen  both  are  equal  heirs.  In  default  of  brothers,  the  brother’s  son  is  the  successor. 
Here  also  a  nephew  of  the  whole  blond  inherits  in  the  first  instance;  and  on  failure  of 
SUCH,  me  nephew  ot  the  half  blood;  but,  in  case  of  re-union  of  Co-heirs,  and  on  the 


to  the  son  and  grandson  of  the  maternal,  unele.t  On  failure  of  these,  the  right  of  inhe¬ 
ritance  accrues  to  the  remote  kindred  in  the  descending  line,  who  present  the  residue 
of  oblations  to  ancestors  with  whom  the  deceased  owner  may  participate ;  namely,  to  the 
grandson’s  grandson  and  other  descendants  for  three  generations  in  succession."  In  de¬ 
fault.  of  these,  the  inheritance  returns  to  the  ascending  line  of  distant  kindred,  by  whom 
oblations  are  offered,  of  which  the  deceased  owner  may  partake ;  namely,  to  the  off¬ 
spring  of  the  paternal  grandfather’s  grandfather  and  other  ancestors,  in"  the  order  of 
proximity.  Oh  failure  of  these,  the  succession  devolves  ou  the  Samamidakas  or  kindred 
allied  by  a  common  oblation  of  water.  In  default  of  them,  the  spiritual  preceptor  is 
heir;  or,  if  he  be  dead,  the  pupil ;  or,  failing  him,  the  fellow-student,  in  theology.  If 
there  be  none,  the  inheritance  devolves  successively  on  a  person  bearing  the  family 
name,  and  on  one  descendant  from  the  same  patriarch,  in  either  ease  being  an  inhabi¬ 
tant  of  the  same  village  On  failure  of  all  relatives  as  here  specified,  [tile  property  de¬ 
volves  on  Brdbmanas  learned  in  the  three  Vedas  and  endowed  with  oilier  requisite  qua¬ 
lities  ;§  end,  in  default  of  such,]  the  king  shall  take  the  escheat,  excepting  however  the 
property  of  a  Brahmana.  But  the  priests,  who  have  read  the  three  Vedas  aud  possess 
other  requisite  qualities,  shall  take  the  wealth  of  a  deceased  Brahmana. 

So  the  goods  of  an  anchoret  shall  devolve  on  another  hermit  considered  as  his  bro¬ 
ther  and  serving  the  same  holy  place.  In  like  manner  the  goods  of  an  ascetic  shall  he 
inherited  bv  his  virtuous  pupil :  and  the  preceptor  shall  obtain  the  goods  of  a  professed 
student.  But  the  wealth  of  a  temporary  student  is  taken  by  his  father  or  other  heir. 
Such  is  the  abridged  statement  of  the  law  of  inheritance,  ^rikrshna. 

Remark  bn  the  Translator. 

The  SOU  and  grandson  of  the  maternal  uncle  ought  to  precede  tiie  son  of  the  mater¬ 
nal  aunt,  by  the  analogy  of  the  rule  of  inheritance  on  the  father's  side.  But  three  col¬ 
lated  copies  of  9rfktshna  $  commentary  agree  in  stating  the  order  o:  succession  as  hero 
exhibited.  On  the  other  baud  the  name,  author,  m  Ins  original  treause  on  lunontnnco 

»  Tlie  son  of  me  propricl 
right  of  inheritance ;  accordi 
f  The  maternal  grnndi.im 
to  the  D4ya-tatva  of  Kagtauua 
J  See  the  note  subjoins 
t|  Krama-sangraha. 


.-<■///  o/lcr  ike  re-union 


n-tition.  of  the  property  of  re-united 
lined.  On  that  «ub|ect Maim  and 
relhroM.  once  divided  and  living 
iiwmw.s.  make  a  second  partition. 
It  I  \  il  there  is  not  in 
fit  of  primogeniture; "* 

sion  on  the  mother's  side  in  the  following 
:  me  maicrnal  uncle:  then  the  maternal 
son’s  son  :  and  subsequently  the  maternal 
hose,  the  maternal  great-grandfather,  his 
daughter’s  son  :  again,  on  failure  of  these, 

d.  however,  that  the  text  of  £rfktshna’s 
uses  the  mother's  sister’s  son  between  the 
evident  mistake;  for  tile  mother’s  sister’s 
srs  daughter’s  son,  who  is  placed  by  the 

tic  succession  differently:  vis.  ‘First  the 
m;  next,  the  maternal  grandfather;  after 
i.nt:  maternal  uncle  s  son  s  son ;  and  lastly 


IV-  P-  250.) 

1  find  nothing  e 


'ipanchnnann  intimates  the  opinion,  that  the  son  of  a  son’s  daugb- 
s  daughter,  or  of  a  niece,  or  of  a  nephew’s  daughter,  are  en- 
n  before  the  maternal  grandfather.  (Digest  of  Hindu  taw,  Vol. 

tc-  upon  the  subject  in  oilier  writers  of  the  Bengal  school;  and, 
ent  of  authors,  I  should  he  inclined  to  give  the  preference  to  the 
in  s  Krama-suiigralift :  because  the  order  of  succession  on  the 
c  stated,  follows  the  analogy  of  the  rule  of  inheritance  ou  the 


ANNOTATIONS. 

i .  Property  of  rc-unifed  co.pareeners.J  According  to  t ho  doctrine  of  those  who 
contend  for  ueneral  property  of  co-parceners  in  the  aggregate  estate,  re-united  property 
is  wealth  in  which  an  aggregate  property  is  raised  by  the  annulment  of  previously 
vested  severed  rights,  through  a  stipulation  or  agreement,  with  a  father,  brethren,  <tc. 
cmicimlcd  subsequently  to  partition  with  one  accord,  to  this  effect  ‘the  wealth,  which 
is  f hiuc.  is  mine;  and  that,  which  is  mine,  is  thine.’  But,  according  to  the.  author's 
doctrine,  it.  is  wealth  in  which  undistinguished  several  rights  are  raised  by  tire  annul¬ 
ment,  of  the  previous  several  rights  through  a  stipulation  as  abovementioned. 


Manu,  !).  2to.  “Vishnu.  IS.  ft.  , 

That  pc'  of  i he  text  which  is  enclosed  between  crotchets  is  wanting  in  some 


t.  Ttatw.Uie 

snperiot  allotment 

'-S-'iUCS: 


sr* 
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The  shares  must  be  equal.]  ,  This  supposes  re-union,  of  brothers 
belonging  to  the  same  tribe.  But,  in.  the  case  of  as¬ 
sociation  of  brothers  appertaining,  the  one  to  the 
sacerdotal,  and  the  other  to  the  military  tribe,  the  rule 
of  distribution  must  be  understood  to  conform  with 
the  original  allotment  of  shaves :  for  the  text  is  in¬ 
tended  only  to  forbid  an  elder  brother’s  superior  por- 
r  A  pacing*  of  tion  as  before  allotted  to  him.  Accordingly  [since 
VthaipKtt  ooa-  unequal  partition,  regulated  by  difference  of  tribes,  is 
slruotitmi  c0°"  not  denied;*]  Vihaapati,  saying  “  Among  brethren, 
who,  being  once  separated,  again  live  together  through 
mutual  affection,  there  is  no  right  of  primogeniture  when  partition  is 
again  made prohibits  only  the  assignment  of  a  superior  share  to  the 
eldest,  but  does  not  ordain  equality  of  allotments. 

3.  Definition  of  3-  Re-united  co-parceners  are  described  by  Yrbas- 
“ re- touted  co-par-  pati  :  "  He,  who,  being  once  separated,  dwells  again, 
cener,”  jn  a  pass-  through  affection,  with  his  lather,  brother  or  paternal 
age  of  Vihaapati.  .  uncje)  is  termed  re-united.” 

d  It  is  re-  A  special  association  among  persons  other 

stricted  to  certain  than  the  relations  here  enumerated,  is  not  to  be  ac- 
relafious  •.  father  knowledged  as  a  re-union  of  parceners  :  for  the  enume- 
and  son;  brothers,  ration  would  be  unmeaning. 


bold  good  in  this 
as  in  any  parti¬ 
tion  among  bro- 


5.  Other  particular  rules,  which  have  been  set 
forth  tinder  the  head  of  partition  among  brothers, 
must  be  observed  in  this  case  also. 

0:  Thus  has  the  right  of  a  re-united  parcener 
been  explained. 


CHAPTER  XIII. 


On  th-e  distribution  of  effects  concealed. 


1.  The  distribution  of  that,  which  was  c 


i:.  the 


1.  If  effects  have  of  partition  and  is  afterwards  disco  velvet,  MuilJ 
been  concealed  now  taught.  On  that  subject  Mann  says,  “  When 
and  be  discovered,  the  debts  and  wealth  have  been  justly  disti  l  bn 
they  are  subject  according  to  law,,  any  thing,  which  may  be-  nil 
odai^XT  ,wa",s  discovered,  shall  be  subject  to  an  equal  .ins 
biition.  f 


..  Other  particnla;  _ , 

gs  to  ike  ai^umir  exclusively 
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AVealO. 


of  ilie  gains  of  acieuc^,  .such  of  the 
*  Criktthna  wtf  AchyuU., 
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2.  The  division  of  it  should  ho  iiveeiKely  similar  to  that  whieh  had 

2.  The  second  been  previously  made  :  and  a  less ’  share  i*  not  ip  be 

distribution  is  given,  nor  no  share,  to  the  person  who  concealed  .the 
made  on  the  same  property,  as  a  punishment  of  his  concealment.  Such  is 
principles  with  the  'meaning  of  the  sentence  “ shall  be  subject  to  ait 
lue  test.  equal  distribution.”  Nor  is  the  text  intended  to  enjoin 

the  allotment  of  equal  shares  of  the  property  to  all  the  parceners  for 
there  is  no  reason  for  prohibiting  the  deduction  in  favour  of  the  eldest, 
and  so  forth  :  and  it  would  follow,  that  brothers  belonging,  one  to  the 
sacerdotal,  another 'to  the  military,  and  the  rest  to  other  tribes,  would 
have  equal  shares. 

3.  Thus  Yajnavalkya  says,  “  Effects,  which  have  been  withheld 

3.  .  A  passage  by  one  co-heir  from  another,  and  which  are  disco- 
of  Yajfiavalkya  vered  after  the  separation,  let  them  again  divide  in 
confirms  this.  equal  shares  :  this  is  a  settled  rule.”* 

.  4.  So  Kfityayana  declares  [by  the  close  of  the  following  text.’f]  that 

4.  Katvavana  b  division  shall  be  again  made  of  that  which  has  been 

directs  what'  has  distributed  in  an  undue  manner.  “  What  has  been 
been  ill  distribu-  concealed  by  one  of  the  co-heirs,  and  is  afterwards 
ted,  to  be  divided  discovered,  let  the  sons,  if  the  father  be  deceased,  divide 
ane,r'  equally  with  their  brethren.  Effects,  which  axe  with¬ 

held  by  them  from  each  other,  and  property  which  has  been  ill  distri¬ 
buted,  being  subsequently  discovered,  let  them  divide  in  equal  shares. 
So  Bhrgu  has  ordained.”  '  . 

5.  But  a  fair  5.  But  the  maxim,  "  Once  is  the  partition  of 

distribution  is  inheritance  made, relates  to  the  case  of  a  faif  distri- 
conolusive.  bution. 

6.  And  what  (5.  « Being  subsequently  discovered.”]  The  mean- 

lias  been  already  jn„  that  what  has  been  already  divided,  is  not  to  be 
lustlv  divided,  is  ,  , 

not  •  distributed  “g*111  distributed, 
afresh. 
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and  in  the  case  of  wealth  acquired  with  the  use  of  the  joint  stock,  all  partake.  These 
and  other  special  rules,  set  forth  under  the  head  of  partition  among  brethren,  muet  be 
observed  also  in  the  ease  of  partition  after- re-union,  ^rtki-slina. 

2.  For  there  is  no  reason.]  Since  the  text,  is  significant  as  obviating  a  supposi¬ 
tion.  that  the  withholds  of  the  effects  shall  have  a  smaller  share,  or  none,  it  is  illogical 
to  make  it,  a  restriction  of  the  precept  for  allowing  a  deduction  of  a  twentieth  part  and 
so  forth  to  the  eldest,  ffio.  Qrikrshna. 

Since  the  sentence,  “-shall  be  subject  to  an  equal  distribution,”  is  pertinent  as 
grounded  on  the  reasons  here  staled ;  it  is  wrong  to  make  it  a  restriction  of  a  different 
lost.  Ackyuta.  ' 

If  a  vouneer  brother  be  the  .person  who  withholds  the  effeots,,  the  eldest,  though 
faultless,  whould  have  less  than  his  regular  share,  and  the  youngest  mote.  This  objec¬ 
tion  is  also  to  be  understood.  Kaghi  on  Da;a  bhaga. 

The  Mitakshara,  Sulapaiii,  Kulluk'abhatta  and  others  maintain  the  doctrine  which 
is  here  opposed.  Itagh.  ibid.  . ,  I 

*  Yajfiavalkya,  2.  127.,  ~  'f  ^rfktsbna.  %  Mato; 9 
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7.  KAtjAynna  7-  So  K&tyayana  says,  “  Effects,  which  have 
provides  thatvio-  been  taken  by  a  kinsman,  he  shall  not  be  compelled  by 
lenee  th»l)  apt  Iw  violence  to  restore :  and  the  consumption  of  unsepara- 
kinsmen,  they  shall  not  be  required  to  make  good.” 
effects  withheld  ;  By  gentle  means,  and  not  by  violence,  a  kinsman  shall 
not  shall  the  eo-  be  made  to  restore,  the  effects  taken  by  him.  But  what 
heir  rank*  good  has  been  consumed  by  a  co-heir  during  co-parcenery 
WlmeJl*  ^  *°n"  ovel  an<^  a^ove  due  proportion,  he  shall  not  be  re- 
■  sum*®‘  quired  to  make  good. 

8.  In  answer  to  those  authors,  who  contend,  that,  in  this  case,  as 
8  An  argument  tliere  is  the  property  of  another  in  the  common  effects, 
nguinst  111*  doc-  he.  'vv'10  embezzles  them,  is  a  thief  and  of  course  a 
trine,  that  embez-  sinner,- 'the  following  argument  is  propounded:  since 
element  of  cum-  the  received  import  of  the  term  conveys,  that  a  thief 
m»n  property  »  a  is  he,  who  usurps  a  right  in  the  property  of  another, 
without  a  title  [by  gift,  sale  or  other  act  of  the  owner,*] 
being  clearly  conscious,  that  the  thing  belongs  to  another;  but,  in  the 
present  case,  the  person  cannot  distinguish  ‘this  is  mine  and  that  is 
another’s,’  for  the  goods  are  undivided  ;  therefore,  as  donation  is  com¬ 
plete  then  only,  when  the  owner,  conscious  that  the  thing  is  his,  relin¬ 
quishes  it  with  a  view  to  its  becoming  the  property  of  another  person, 
and  that  other  person  is  sensible  of  his  property;,  apprehending  ‘this  is 
become  mine  ;’  but  that  cannot  occur  in  respect  to  common  goods,  and 
therefore  common  property  is  pronounced  unfit  to  he  given  ;  so  theft 
likewise  is  complete  by  the  consciousness  that  ‘this  is  not  mine,  but 
another’s  :’  therefore  the  crime  of  theft  is  not  imputable  to  the  act  of 
embezzling  what  is  common. 

9.  ■  But  the  term  embezzlement  or  withholding  (apahSra)  signifies 
concealment  ;  and  concealment  is  not  exactly  theft  : 
for  the  word  theft  is  in  use  for  an  unconcealed  taking. 
Thus  Kaiyayana  says,  ‘‘  The  taking  of  another’s  goods, 
tely  or  openly,  by  night  or  by  day,  is  termed  theft.” 
Accordingly  [since  the  concealment  of  common  property  is  not  theft,]-] 
it  has  been  before  declared,  that  the  withholder  of  the  goods  shall  not 
be  compelled  by  violence  to  restore  them.  (§  7.)  But,  if  it  were  a  t  heft 
[in  him  who  withholds  common  property,]]  then,  under  the  text,  which 
directs,  that  “  Having  compelled  the  thief  to  restore  the  stolen  goods, 
the  king  should  smite  him  by  various  modes  of  condign  punishment  :”§ 
admitting  even  that  he  should  be  made  to  restore  the  goods  by  gentle 
means,  still  the  smiting  of  him  would  be  indispensable. 

10.  Accordingly  19-  This  too  [namely  that  such  is  the  definition 

She  perron  era-  of  theft Ji]  appears  from  the  sages  authorizing  the 
herrlmp  has  ncr-  allotment  of  a  share  even  to  the  withholder  of  common 


9.  Embezzlement 


*  <?nkishra.  -  f  Crikrshtm.  +  priktshna.' 

■■  4  Yijnavatkya,  |.  26K  ;i  A'  imita  and  Crikislnn. 


1  here  imputable  ;  ior  the  recital  of  the  text 
tes  tlvit  supposition.’  His  meaning  is,  because 
ense  of  the  verb  to  steal  is  not  applicable  to  the 


it  is  remarked  by  Jitendriya,  in  the  chapter  on 
lion  and  penance,  that  ‘  if  a  man  seize  gold  ap- 
ining  to  another  by  mistake  for  iron  or  other 
:r  [ of  little  value  :]  or  something  which  is  not 
a-  this  substance  ;  or  a  thing  resembling  some 
belonging  to  another  person,  by  mistake  for  his 
s  there  is  not  a  complete  seizure  [or  wilful  taking 
lese  several  instances,  there  is  not  a  knowledge 
noth  or  person,  being  such  as  the  thing  in  fact  is.’ 
s  present  instance  also,  [viz.  in  that  of  common 
holds  good  :  for,  previous  to  partition,  a  discrimi- 
ible  to  particular  persons  relatively  to  particular 
;d.  Consequently  there  is  not  in  this  case  a  com¬ 
plete  theft. 


\b\01  \  IloNS 


DA'YA-BHA'GA.  chav. 


ml :  for  the  text  allows  a 

n1  other  valuable  effects,  the  offender,  being- 
degraded  from  his  tribe,  would  have  no  allotment. 


be  theft,  the  ■  embezzles  the  property.  Else,  in  the 
.  b  not  incur-  in&  gold  or  other  valuable  effects,  tin 


14..  If  it  be  alleged,  that,  since  there  is  no  text  expressly  author¬ 
izing  the  allotment  of  a  share  to  the  thief  who  lias 
embezzled  gold  to  an  amount  sufficient  to  cause  his 
answered.  ^  degradation  from  his  tribe,  the  rule  for  the  allotment 
of  a  share  is  presumed  to  be  applicable  to  the  case  of  fhe'fl  of  other 
effects  :  but  why  may  not  the  law  which  forbids  the  stealing  of  gold  or 
the  like,  be  the  rather  considered  as  relating-  only  to  goods  appertaining 
to  another,  and  not  common  ?  Still,  however,  there  is  no  proof  or 
authority  on  which  to  ground  the  selection  [of  one  of  these  restrictions 
in  preference  to  the  other.]  The  answer  to  this  alleged  objection  is  as 
follows  :  in  the  legal  definition,  "  the  taking  of  another's  goods  is 
theft,”*  “  another’s”  signifies  appertaining  to  a  different  person  to  the 
utter  exclusion  of  any  right  of  his  own  ;  for,  of  two  sorts  of  property, 
common  and  several,  the  notion  of  several  property  is  most  readily  pre¬ 
sented.  Therefore  the  proposition  is  similar  to  that  which  provides  for 
the  previous  performance  of  a  sacrifice,  [preparatory  to  the  sacrifice 
with  the  acid  asclepias,t]  where  an  oblation,  such  as  is  presented  at  the 
full  of  the  moon,  intends  particularly  the  offering-  of  a  cake  of  ground 
rice,  as  used  at  the  Agnishoma  [one  of  the  ceremonies  performed  at  that 
period,]  and  not  the  oblation  of  liquid  butter,  as  practised  at  the 
UpSnsu-ySga,  for  this  is  common  to  the  Agnishoma  and  to  sacrifices 
bearing  other  denominations. 


15  Biloka’s  15'  Accordingly  [since  it  is  not  thoft.t]  there  is  no 
concurrence  infer-  censure  anywhere  expressed  in  Baloka  on  such  a  sub- 
red.  ject  [viz.  in  regard  to  the  taking  of  common  property.g] 
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.  1  Thus  also  there  is  no  offence  in  taking  a  treasure  which  is  found.  Tor  ii .is  a 
thing  of  which  the  owner  is  lost. 

‘There  ismot  a  similar  [innocencyil]  in  the  case  of  associated  traders :  for  no  tort 
indicates  it.  On  the  contrary,  it  is  directed  by  a  passage  of  Yajnavalkya  (-2.  264).  that 
a  fraudulent  partner  shall  be  dismissed  without  profit.  Traders  have  not,  as  in  l.lic 
instance  of  inherited  effects,  a  property  vested  in  several  persons  relatively ’to  the  same 
chattel.  But,  by  reason  of  intermixture,  the  property  in  the  goods  is  uncertain.’ 

1-1.  An  oblation  such  as  is  presented  at  the  full  of  the  moon,  intends  particularly  the 
offering  of  a  eake  of  ground  rice.]  Two  sorts  of  oblations  are  commonly  used  at  dif¬ 
ferent  sacrifices.  One,  which  is  the  simplest,  consists  of  clarified  butter  only  ;  I  he  other, 
termed  pnrodasa,  is  a  cake  of  ground  rice  kneaded  with  hot  water  into  tire  form  of  a 
tortoise  and  roasted  on  a  specific  number  of  potsherds  before  one  of  the  consecrated 
fires :  it  is  then  smeared  with  clarified  butter,  and  presented  as  a  burnt  offering  in  the 
second  consecrated  fire. 


15.  Accordingly  sine 
on  the  doctrine  of  those  v 
over  the  aggregate  estale 
portions  of  the  estate,  it  h 
the  inference  of  theft.  £r 


*  Katyayana.  Vide  sppra.  ]  2.  f  Achjuta.  i  f rlkrshna. 

f  Achyuta  and  ^rtkfslni.i.  Aehvnta, 


1C.  It  is  a  remark  of  B5K  that,  as  in  tlio  instance  of green  and 
111  A  rem  it  «'f  black  kidney  beans*  m  relation  to  sacrifices,  where 
co"f"tod  it  might,  lx;  supposed,  that  black  kidney  bgana  -would 

be  a  fit  substitute  when  green  kidney  beans  aP»  not 
procurable,  but  the  use.  of  such  beans  is  prohibited  by  an  express  pas¬ 
sage  oi  scripture  winch  declares  that  black  kidney  beans  are  unfit  to  be 
employed  at  sacrifices ;  so.  notwithstanding  the  taking  of  that  which  is, 
and  that  which  is  not,  his  own,  [being  common,]  is  permitted,  stiH  the 
taking  of  what  exclusively  is  not  his  own  is  forbidden :  this  is  puerile  ; 
for  the  donation  oi  theft,  as  above  explained,  is  not  applicable  [to  the 
case  of  embozklcineut  of  common  property. f]  It  cannot  be  affirmed,  that 
black  kidney  beans  are  unemployed  in  sacrifices  ;  although  ground 
particles  of  green  beans,  intermixed  with  black  beans,  be  employed  : 
for,  in  such  case,  mixed  black  beans  appear  to  be  used  at  the  sacrifice. 

.  17.  Thus  has  partition  of  effects  concealed  by 

i.  -one  ub  1011.  co_parceners  from  each  other,  been  discussed. 


CHAPTER  XIV. 


On  the  ascertainment  of  a  contested  jmrtitwn. 


1.  The  determination  of  a  doubt,  regarding  the  fact  of  a  partition 
1.  Mode  of  as-  having  been  made,  is  next  explained.  On  that  subject 
certainmg Uiefact  Narada  says,  "If  a  question  arise  among  co-heirs  in 
of  partition,  slat-  regard  to  the  fact  of  partition,  it  must  be  ascertained 
ed  bj  Narada.  ■  p>y  t]le  evidence  of  kinsmen,  by  the  record  of  the  dis¬ 
tribution,  or  by  the  separate  transaction  of  afiairs.”(a)J: 
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16.  It  is  a  remark  of  Bala.'l  In  the  silence  of  the  commentators,  it  appears  un¬ 
certain  whether  Ibis  be  I  he  name  of  an  author  ;  and  whether  the  person,  noticed  in  the 
prccediug  paragraph  under  the  name  of  Baloka,  be  intended  :  or  whether  the’ meaning 
be,  ‘it  is  the  remark  of  a  child  (bala) it  is  puerile. 


As  in  the  instance  of  green  and  of  black  kidney  beans.]  The  author  here  adverts  to 
the  reasoning  contained  in  tbeMfmansa  C.  3.  6.  Vide  Mitaksliara  C.  1.  §  9.  §  11 

1.  By  the  reoord  of  the  distribution.]  Admits  and  Qrfktshna  notice  a  variation  in 
Hie  reading  of  the  text  bhogalckhyena,  in  place  of  bhagalekhyena.  Their  exposition  of 
that  reading  is  ‘  by  occupancy  or  bv  a  writing.’  In  the  va.  ious  quotations  of  this  passage 
in  numerous  compilations,  no  other  hint  of  such  a  reading  has  been  found  :  except  in 
Balam -hhaqa’s  commentary  on  the  Mil,’ lUhars. 

Jfmuta-vakaua  makes  subsequent  meution  (j  5.)  of  another  unauthorised  variation 
of  the  text. 


*  Mudga,  Phaseolus  Mungo,  green  kidney  bean3.  Masha,  Phaseolus  max.  v. 
radiat  ns ;  black  kidney  beans.  “ 

t  prfkrskna.  Nivrada,  13,  3E.  («)  See  1  Mori.  Dig.  483.— Fd. 
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2.  The  mention  of  kinsmen  is  intended  to  show,  that,  if  such  be 
*.  Bxpeutfcarf  forthcoming,  other  persons  should  not  be  made 
his  text/ .  witnesses.  Accordingly  [since  a  recourse  to  other 
■  A  similar  wyiwgt  witnesses  is  forbidden  when  kinsmen  are  forthcom- 
of  lAjfiawficja-  ing,*]  Yi$j  Savalkya  says,  “  When  partition  is  denied, 
the  fact  of  it  may  be  ascertained  b\r  the  evidence  of  kinsmen,  relatives 
and  Witnesses,  and  bv  written  proof ;  or  by  separate  possession  of  house 
nrlfekL-f 

#.  In  the  first  place  “  kinsmen”  or  persons  allied  by  ctjmmunity 

3.  Older  ia  funeral  oblations,  are  witnesses.  On  failure  of  them, 
which  the  various,  relatives,  as  signified  by  the  term  bandhn.  in  default 
proofs  are' adtms-  of  these,  strangers  may  be  witnesses.  For,  if  they  were 

equally  admissible,  the  specific  mention  of  “kinsmen” 
and  "  relatives”  would  be  unmeaning;  since  they  are  comprehended 
under  the  term  “  witnesses.” 

4.  Hence  also  Qankha  says,  “  Should  a  doubt  arise  on  the  subject 

4.  A  passage  of  of  a  partition  of  the  wealth  of  kindred,  the  family  may 
(Jankha  expound-  give  evidence,  if  the  matter  be  not  known  to  the  rela- 

tions  sprung  from  the  same  race.”  “  Relations  sprung 
from  the  same  race”  are1  ‘kinsmen.’  If  the  matter  be  not  known  to 
them,  “the  femily”  or  relatives  [as  the  maternal  uncles  and  the  rest.}:] 
map  give  evidence  :  but  not  a  stranger  [while  a  person  of  the  family- 
can  bear  testimony.§]  But,  if  these  also  be  uninformed,  anj'  other  person 
may  be  a  witness. 

5.  Accordingly,  kinsmen  are  stated  by  Narada  (§1.)  as  the 

5.  The  reading  chief  evidences  :  and  a  different  reading,  jnarbhili. 

of  Narada’s  text  ‘  persons  acquainted  with  the  matter,’  [instead  of 
confirmed.  jnfitibhili,  ‘kinsmen,’]  is  unfounded. 

6.  Next  the  proof  is  by  written  evidence  :  but  written  proof  is 

6.  Written  evi-  [“  general]  superior  to  oral  testimony  :  being  so  de¬ 
deace  in  this  case  dared  [by  an  express  passage  of  law  :  Testimony  »is 
sonfe  after  oral  better  than  presumption  ;  and  writing  is  better  than 
evidence,  oral  evidence.”||] 

7.  In  the  next  place,  the  proof  is  by  the  circumstance  of  separate 

7.  Next  pre-  transaction  of  affairs  (§1.)  as  it  is  stated  by  Narada, 

sumptive  proof  is  “  Gift  and  acceptance  of  gift;  cattle,  grain,  house,  land 
admitted;  as  di-  and  attendants,  must  be  considered  as  distinct  among 
reeled  by  Ndrada:  separated,  brethren,  as  also  diet,  religious  duties, 


ANNOTATIONS. 

7.  With  their  co-beirs.]  This  is  according  to  the  readier  of  flic  text  a«  if.  ia 
expounded  in  the  Smtti-ehandriM.  But  copies  of  .Jfmufa.vaiiaini  exhibit  svarithmaX 
‘with  their  own  wealth,’  instead  of  svariktbdshu  ‘with  ilnir  cu-heirs.’  or  athankthinam 
the  correspondent  reading  which  occur*  in  the  Batnakara.  As  neither  .Ifinwn-vahana, 
nor  bis  commentators,  explain  the  passage,  it  has  been  thought  expedient  io  follow  the 
reading  which  preserves  the  best  sense. 


*  Criktshfta.  •  f  Yijnavalkya,  2.  150.  t  Viramiirodara, 

§  9rlktsbna.  •  ;j  Achyuta  an<>  [Mkrshns 
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income  and  expenditure.  Separated,  not  unseparated,  brethren  may 
reciprocally  bear  testimony,  become  sureties,  bestow  gift*  and  accept, 
presents.  Those,  by  whom  such  matters  are  publicly  transacted  with 
their  co-heirs,  may  be  known  to  be  separate  even  without  written 
evidence.”* 

8.  So  Yihaspati  :  “  A  violent  crime,  immovable  property,  a  de- 
8.  And  by  Vi-  Pos^>  anf^  a  previous  partition  among  co-heirs,  may 

haspati.  *’c  ascertained  by  presumptive  proof,  i f  there  be  neither 

's,  writing  nor  witnesses.  The  exertion  of  force,  a  blow, 
or  the  plunder,  may  be  evidence  of  a  violent  crime  ;  possession  of  the 
land  may  be  proof  of  property  ;  and  separate  wealth  is  an  argument  of 
partition.  They,  who  have  their  income,  expenditure  and  wealth  dis¬ 
tinct,  and  have  mutual  transactions  of  money-lending  and  traffic,  are 
undoubtedly  separate. 

9.  One  brother  gives  and  another  accepfs,  or  they  have  separate 
D  Interpret  a-  'ltn,se  a»d  land,  or  their  income  and  expenditure  [of 

tion  of  the  text,  wealthf]  and  abode  are  separate  ;  or,  when  a  loan  or 
other  affair  is  transacted  by  one,  another  is  made 
witness  to  it,  or  becomes  surety  ;  or  they  have  mutual  transactions  of 
money-lending  or  the  like  ;  or  one,  having  bought  certain  goods  from 
another  person,  sells  it  for  traffic  to  his  brother  ;  in  these  and  similar 
instances,  since  an}'  such  act  can  only  take  place  among  divided 
brethren,  a  presumption  of  partition  is  deduced  from  it  by  the  intelli¬ 
gent. 

10.  It  is  not  to  be  concluded  from  the  use  of  the  plural  number 
10.  Any  one  of  in  the  phrase  "by  whom  such  matters  are  transacted” 

the  stated  proofs  (§  7.),  that  the  concurrence  of  all  those  circumstances 
is  sufficient.  is  required.  For  these  texts  are  founded  on  reason  ; 
and  the  reason  is  equally  applicable  in  every  several  instance. 

ll.  Presumptive  11.  By  saying  “  if  there  be  neither  writing  nor 

proof  is  admitted  witnesses,”  (§  8.)  it  is  intimated,  that  presumptive 
for  want  of  direct  proof  is  to  be  admitted  only  in  default  of  written  and 
evidence.  or!l]  evidence. 


ANNOTATIONS. 

8.  Exertion  of  force,  a  blow,  &e.]  The  commentary  of  Qriktshn*  confirms  and 
explains  the  reading,  as  exhibited  in  Jlmnta-vahana’s  quotation.  But,  in  the  Smtti- 
chandrika,  the  text  is  read  and  interpreted  cnlanubandha  ‘a  family  feud,’ instead  of 
halduubandha  ‘an  exertion  of  force,’  and  Vydghata  is  expounded  ‘rivalship’  instead 

11.  By  saying  “  if  there  be  neither  writing  nor  witnesses.”]  This  remark  confirms 
the  reading  of  the  passage,  as  exhibited  in  the  text.  But,  in  the  Smtti-chandrika,  it  is 
read  “if  there  be  no  witnesses  na  svur  yatra  cha  sikshinafi;  inplace  of  na  ijatarn 


*  A’arada,  i3.  38,  40. 
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,  CHAPTER  XV. 

■0'  vV _ _  ,,  ; 

Peroration. 


1.  Gratification  cannot  be  afforded  in  this  work,  to  tlwse  whose 
comprehension  of  the  principle?  of  the  law  of  inheritance  is  impeded  by 
submission  to  the  authority  of  teachers  :  but  the  author’s  labour  has 
been  devoted  to  reconcile  the  .  doctrines  of  sages  whose  intellect  was 
governed  by  evidence  ’[of  holy  writ.] 

2.  This  treatise,  composed  by  Jimuta-vShana,  should  be  consid¬ 
ered  as  adapted  to  clear-the  doubts  which  arise  from  the  various  inter¬ 
pretations  of  preceding  authors.  . 

3.  Thus,  in  the  Dharmaratna,  or  gem  of  the  law,  composed  by 
the  great  doctor  the  fortunate  Jimfita-v&hana,  the  DSya-bhaga,  or  law 
of  inheritance,  is  finished. 


ANNOTATIONS. 


THE  LAW  OF  INHERITANCE,, 


(jU.XJ.Uh/fy) 


MITAkSIURl 

A  COMMENTARY  BY  \  1 1  \  \  \  1  (.  \  AR  A  ON  THE  INSTITUTES  OK 
YA'JXAVALKYA. 


CHAPTER L 


'Defimiiou  of  Inherita-ncv ;  and.  of  Partition. — Disquisition  on 
Properly. . 


1.  Evidence,  human  and'  divine,  has  been  thus  explained  with 

1.  Subject  pro-  [its  various]  distinctions  ;  the  partition  of  heritage  is 

posed.  now  propounded  b)-  the  image  of  holiness. 

2.  Here  the  term  heritage/  (dava)  signifies  that  wealth,  which 

2.  Inheritance  becomes  the  property  of  another,  solely  by  reason  of 

defined.  relation  to  the  owner. 


ANNOTATIONS. 

1.  Evidence  human  and  divine.]  Intending  to  expound  with  great  care  the  chap¬ 
ter  on  inheritance,  the  author  shows  by  this  verse  the  connexion  ot  the  first  and  second 
volumes  of  the  book.  Subodhinf. 

Tire  image  of  holiness.]  Yajnavslkyo,  hearing  the  title  of  contemo'ative  saint 
(Yoglrjvara,)  aed  here  termed  the  image  of  holiness  (Yogaraurti.)  Balam-Bhatia. 

2.  Solelv  by  r  rrson  of  relation.]  “  Solely”  excludes  any  other  cause,  auch  as  pur¬ 
chase  or  the  like.  “  It  latiorr,”  or  ihe  relative  condition  of  parent  and  offspring  and 
so  tortii,  must  be  understood  of  that  other  person,  a  son  or  kinsman,  with  reference  to 
the  owner  of  the  wealth.  Balam-Bhatta. 

Tire  meaning  is  this.  Wealth,  which  becomes  the  property  of  ado  I  her,  (as  a  son  or 
other  person  beariug  relation,!  in  right  of  the  relation  of  offspring  and  parent  or  the 
like,  which  he  bears  to  his  father  or  other  relative  who  is  owner  of  that  wealth,  is 
signified  by  the  term  heritage,  Snbodhinf.  , 

p) 
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•  3.  It  is  of  two  sorts  :  unobstructed  (Apratibandha,)  oi'  liable  to 
■  3  It  is  lineal,  obstruction  (Sapratibandha.)  The  wealth  of  the  fatliFr 
or  collateral.  *or  of  the  paternal  grandfather,  becomes  the  property  of 
-  his  sons  or  of  his  grandsons,  in  right  of  their  being’  Ms 

sons  or  grandsons  :  and  that  is  an  inheritance  not  liable  to  obstruction. 
But  property  devolves  on  parents  (or  uncles,)  brothers  and  the  rest,  upon 
the  demise  of  the  owner,  if  there  be  no  male  issue  :  and  thus  the  actual 
existence  of  a  son  and  the  survival  of  the  ownfer  are  impediments  to 
the  succession  ;  and,  on  their  ceasing)  the  property  devolves  [on  the 
successor]  in  right  of  his 'being  unde  or  brother.  -  This  is  ^n'mheritancef 
subject  to  obstruction.  The  same  holds  good  in  respect  of  their  sons 
and  other  [descendants.] 

4.  Partition  (vibhSga)  is  the  adjustment  of  divers  rights  regard- 

4.  Partition  de-  ™g  the  whole,  by  distributing  them  on  particular  por- 

Cned.  tions  of  the  aggregate.  . 

3.  Entertaining  tTie  same  opinion,  Nftrada  says,  “Where  a  divi- 

5.  Naradades-  sion  of  the  paternal  estate  is  instituted  by  sons,  that 

cribes  this  head  becomes  a  topimof  litigation  called  by  the  wise  par- 
of  actions.  tition  of  heritagh."*  “.Paternal”  here  implies  any  rela¬ 

tion,  which  is  a  cause  of  property.  “By  sons”  indicates  propinquity 
in  general. 


ANNOTATIONS. 


3.  In  right  of  their  being  his  sons  or  grandsons.]  A  son  and  a  grandson  have 
property  in  the  wealth  of  a  father  and  of  a  paternal  grandfather,  without  supposition  of 
anj  other  cause  but. themselves.  Theirs  consequently  is  inheritance  not  subject  to 
obstruction-  Subodhiuf. 

Property  devolves  on  parents,  &c.  ]  Viqveqvara-Bhatia  reads  “  parents,  brothers 
and  “the  rest”  (pitr-bhratradlnam)  and  expounds  it  ‘both  parents,  as  well  as  brothers 
and  so  forth.’  Balam-Bhatta  writes  and  interprets  ‘an  uncle  and  a  brother  or  the 
like,’  (pittvya-bhratradinam  ;)  but  notices  the  other  reading.  Both  are  countenanced 
by  different  copies  of  the  text. 

Tbeaarae  holds  good  in’ respect  of  their  sons,  &c.J  Here  the  sons  or  other  descend¬ 
ants  of  the  son  and  grandson  are  intended.  The  meaning  is  this:  if  relatives  of  the 
owner  be  forthcoming,  the  succession  of  one,  whose  relation  to  the  owner  was  immediate, 
is  inheritance  not  Wile  to  obstruction but,  the  succession  of  one,  whose  relation  I  o 

relative*  exist,  Subodhini. 


In  respect  of  their  sons,  &c.  ]  Meaning  sons  am 
grandsons,  as  well  as  of  uncles  aud  Ihe  rest.  If  rcialivf 
the  succession  of  one,  whose  relation  was  immediate, 
mediate,  under  the  second.  Balam-Bhatta. 

4.  Partition  is  the  adjustment  of  divers  rights.] 
nient  severally,  of  two  or  more  rights,  vested  in  sons  i 
undivided  estate,  by  referring  or  applying  those  rights  i 
of  the  aggregate,  is  what  the  word  '  partition’  signifies. 


:d  other  descendants  of  sons  and 
es  of  the  owner  be  forthcoming, 
comes  under  the  first  sort :  or 

The  adjustment,  or  special  allot  - 
or  others,  relative  to  the  whole 
io  parcels  nr  particular  portion:- 
Subcdhinf  and  BAUm-BhaUa. 


S.  “  When  division  of  the  paternal 
in  this  text  as  cited  by  different  authors, 
states  the  etymology  of  paltra  siguifyin 
’  the  reading  in  the  Ralpataru,  pilryasya, 


estate,”  &c.]  Considerable  variations  occur 
It  is  here  read  paitrasya ;  and  BaUm-BhatU: 
;  ‘of  or  belonging  to  a  father.*  He  censures 
a  ungrammatical.  It  is  read  in  the  Madasa- 


Narada,  13.  1. 


i).  The  points  to  Iks  explained  under  this  [head  of  inheritance*  j. 
<■>.  Topics  includ-  are.  al.  what  time,  h«w,  and  by  whom,  a  partition  is 
0l1  i»  it.  to  V.  made,  of' what.  The  time,  the  "manner,  and  the 

persons,  when,  m  which,  and  by  'whom,  it  may  be 
nliat  is  pro-  made,  will  be  explained  in  the  course  of  interpreting 
,,c.r,\  .stn-msts  on  those  subject*  respectively.  What  that  is, 

of  which  a  partition  takes  place,  is  here  considered. 

7.  Does  properly  arise  from  partition?  or  does  partition  of  pre- 
7.  Does  itvnisc  existent-  property  take  place  ?  JJndcr  this  [head  of  dis- 

Irom  partition',  «r  mission, f  ]  proprietary  right^s  itself  necessarilyfcex- 
k.rC inferred n from  l)1;li,,Rti :  tlle  question  isj  Whether  property  be 

spiritual  or  tem-  deduced  from  the  sacred  institutes  alone,  or  from  other 
porai  proof?  [and  temporal]  proof. 

8.  [It  is  alleged,  that]  the  inferring  of  property  from  the  sacred 
S.  Property  sup-  code  alone  i,s  right,  on  account  pf  the  text  of  Gautama  ; 

posed  to  be  spiri-  “  An  owneV  is  by  inheritance,  purchase,  partition, 
seizure,]  or  finding.§  Acceptance  is  foi  a  BrShmana 


ANNOTATIONS. 

rslna,  pitradeh  ‘  of  a  lather.  Sc.’  Other  variations  occur  upon  other  terms  of  the  text : 
which  is  here  read  tanayaiti  for  putraifi  :  kalpyale  for  prakaipyate  ;  and  vyavahara- 
padam  for  tad-vivada-padam.  The  last  in  noticed  by  the  commentator  Balam-Bbar.ta. 
A  disagreement  also  occurs  respecting  the  pronoun  yat.ra,  for  which  some  substitute 
yas  tu.  and  otliers  vat  tu.  See  Jimuta-vabana  C.  1.  S;  8. 

Paternal  here  implies,  &e.]  Tne  meaning,  here  expressed,  is  that  the  word 
"paternal,”  as  it  stands  in  Narada’s  text,  intends  what  lias  been  termed  [by  the  author 
in  his  definition  of  heritage,]  ‘relation  to  the  owner,  a  reason  of  property.’  Snbodhinf. 

It  intends  auy  relation  to  the  owner,  as  before  mentioned,  which  becomes  a  canse 
of  property  :  and  it  consequently  includes  the  paternal  grandfather  and  other  [predeces¬ 
sors.]  Tile  author  accordingly  observes,  ‘that  “by  souk”  indicates  propinquity  iu 
general;’  meaning  any  immediate  relative..  Balam-Bbafcta. 

7.  Docs  property  arise  from  partition  ]  Ucrc  the  inquiry  is  twofold  :  for  the 
substance,  which  is  to  be  divided,  is  the  subject  of  disquisition  ;  and  the  doubt  is, 
whether  partition  be  of  property,  or  of  what  is  not  property.  For  the  sake  of  this, 
another  question  is  considered  :  Is  partition  the  cause  of  property,  or  not  ?  If  it  be  not. 
the  canse  of  property,  but  birth  alone,  be  so  ;  then,  since  property  is  by  birth,  it  follows 
that  partition  is  of  property.  This  is  one  disquisition,  which  the  author  proposes  by  the 
question  “  does  property  arise  from  partition,  &c.”  Another  inquiry  relates  to  the  sub¬ 
ject  of  prooertv.  The  author  introduces  it,  saying  “proprietary  right  is  explained.” 
Here  the  fight  of  property  is  the  subject  of  discussion  ;  and  the  doubt  is  whether  it 
results  from  the  holy  institutes  only,  be  demonstrable  by  other  and  temporal  proof. 
That,  question  (he  author  proposes,  bubodhinf. 

The  substance,  which  is  to  be  divided,  is  the  subject  of  tbe  first  disquisition.  Here 
the  question  is,  whether  partition  of  what  is  not  property,  be  the  cause  of  proprietary 
right ..  and  thus  right,  arising  from  partition,  would  not  be  antecedent  to  it,  since  par¬ 
tition,  which  becomes  the  cause  of  that  right,  had  not  yet  taken  place.  Or  is  partition 
not  the  reason  of  property,  but  birth  alone  r  and  thus,  since  proprietary  right  thence 
arose,  partition  would  be  of  property.  This  is  one  disquisition,  which  the  author  pro 
poses  i  "Does  property  arise,  &e."  He  introduces  a  second  question,  which  serves 
towards  the  solution  of  the  first-  Balain-Bhatta. 

£.  It  is  alleged  that  (he  inferring  of  property  . from  the  sacred  Code  alone  is  right  .'! 
The  author  here  states  the  opponent’s  argument.  Subodhini.  , 

r  Balam-Bhatta,  f  Balam-Bhatta.  J  Apprchensio,  vel  occupatio.  f  Inventus. 
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°ofts*i£Mrzbi'  s Li 

9.  To  this  the  answer  is,  property's  temporal  only,  for  it  effects 
».  But  it  is  tern-  transactions  relative  to  worldly  purposes,  just  ^  rice 
poral.  or  sim.kr  substences  d0  ;  but  the  consecrated  fire  and 

the  like,  deducible  from  the  sacred  institutes,  do  not 

n  annotations. 

'  repetition  of  what  was  otherwise  known’. 


"  *'u*t7r*‘<  Proot,  this  passage  o 

Bas£‘,~l“"V-  . . 

■.jrs^TOi: 

W0^ssm$ 

laSJtaSSTlSf  STeS’  Whe5 there  is  de’nlstrafion  that  »  is  ‘!dd  ’o,  silver  so 
native  .dmjbbf:  L,  if  Me'iiden^  LTi't  could  M  t«-C  of  «“  «f‘“: 

Mt  property.  Omitting, .  however,  this  part  of  the reason  ha" ,  1’e  °?P  T 

sS3EfaBa.aa*»- “*‘i -**’ L tasr^'-n»*’ 


ic  sacred  code. 


worldlt,  rfron 
rs.  8ubodhin] 


wi  v  property  le  worldl.v  for 
Whatever  docs  effect  temporal  e.„.; 
"•  ouch  too  is  property.  Therefore, 
motes  not  secular  purposes  as  a  coos 
“w 


give  eftect  to  itci-ions  relative  to  secular  purpose*.  []t  is  asked]  does 
not  a  consecrated  Jim  idled,  tlic  boiling  el  looil :  and  so,  of  thereat? 
[The  answer  is]  No  ;  for  it  is  not  as  such,  that  the  consecrated  flame 
operates  the  boiling  ol  food  :  hut  as  a  hi  e  perceptible  to  the  seam  : 
and  so,  in  other  cases.  But.  here,  it-  is  not  through  its  visible  form, 
either  gold  or  the  like,  that  the  purchase  oi  a  thing  is  effected  but 
through  property  oul  v.  That,  which  is  not  a  person’s  property  in  a 
thing,  does  not  give  effect,  to  his  transfer  ol  it  by  sale  or  the  like. 
Besides,  tl^o.  use  oi  property  is  seen  also  among  inhabitants  of  barba¬ 
rous  countries,  who  arc  unacquainted  with  the  practice  directed  in  the 
sacred  code  :  tor  purchase,  sale,  and  similar  transactions  are  remarked 
among  them. 


Moreover,  such  as  are  conversant  with  the  science  of  reason- 
This  doc-  mg.  deein  regulated  means  of  acquisition  a  matter  of 
gnitiou.  In  the  third  clause  of  the  Lipsa 
surra,'  uue  venerable  author 'has  stated  the  adverse 
o  oneut’s  0Pini°n.  atter  [obviating]  an  objection  to  it,  that,  ‘  if 
j  p  n  °  restrictions,  relative  to  the  acquisition  of  goodsf  rc- 

’  ‘ .  gard|he  religious  ceremony,  there  could  be  no  property. 

since  proprietary  right  is  not  temporal :  [by  showing,  that]  '  the  effica¬ 
cy  of  acceptance  and  other  modes  of  acquisition  m  constituting  proprie- 
Obieciioi)  ta,r'7  i-s  ™affor  of  popular  recognition.  Boos  . . 

it  not  follow,  ■  if  the  mode  of  acquiring  the  goods1 
concern  the  religious  ceremony,  there  is  no  right  of  property,  and 
consequently  no  celebration  of  a  sacrifice  ?’  [Answer] 
Ausner.  ‘  It.  is  a  blunder  of  an v  t^ne  who  affirms,  that  acquisi¬ 

tion  does  not.  produce  a  proprietary  right’ :  since  this  is  a  contradiction 
The  right  doc-  in  terms.’  Accordingly,  the  author,  having  again 
trine  asserted.  acknowledged  property  to  be  a-  popular  notion,  when 
he  states  the  demonstrated  doctrine,  proceeds  to  explain  the  purpose  of 
Purpose  of  the  the  disquisition  m  this  manner.  Therefore  a  breach  of 
disquisition  ex-  the  restriction  affects  tue  person,  not  the  religious 
. ceremony  and  the  meaning  of  this. passage  is  thus 


trine  is  confirmed  popllh 
by  Hie.  Mimans' 

Statement 


A\MU  illri 


d  the  worldly  one  of  combustion.  It 

E  capacity,  a  secular  fire,  warning  the 
:t  ihe  boiling  of  food.  Therefore  t.lic 
ise,  gold  or  other  valuatile  would  rfihc; 
..ranter  of  gold  or  tiie  like,  not  m  that 
:  ‘‘  It  is  not  through  us  visible  form 
mong  barbarians,  to  whom  the  practice 
atui,  since  that  cannot  be  otherwise 
secular.  Subodbini. 

quoted,  is  oil  the  desire  of  ac¬ 


quisition  (lipsi),  and  is  the  second  topic  (adhikarana)  in  the  first  section  (pfida  of  the 
iouri.il  book  (adhvfira)  of  aphorisms  by  Jaimini,  entitled  Minifies  it.  Subodhini  and 

+  Memfinsn,  4.  1.  2.  3, 


ekpoumltrd*  ‘  If  restrictions,  respecting  the  acquisition  of  chattels 
ffcgard  the  reheious  ceremony,  its  celebration  would  be  perfect  with 
such  propetW  only,  as  wits  acquired,  consistently  with  those  rules  ; 
and  not  ep,  if  performed  with  wealtlr  obtained  by  infringing  them  ; 
and  consequently,  according  to  the  adverse  opinion,  the  fault  would 
not  affect  the  mail,  if  lie  deviated  from  the  rule  :  but,  according  to  the 
demonstrated  conclusion,  since  the  restriction,  regarding  acquisitions, 
affects ‘the  person,  the  performance  of  the  religious  ceremon  y  is  com¬ 
plete,  even  with  property  acquired  by  a  breach  of  the  rule*;  and  it  is 
,,  ,  , .  an  offence  oh  the- part  of  a  man,  because’he  has  viola- 

e  oc  too.  ted  an  obligatory  rule/  It  is  consequently  acknowr 

ledged,  that  even  wliat  is  gained  by  infringing  restrictions,  is  property 
because,  otherwise,  there  would  be  no  completion  of  a  religious  cere- 


■  /  ANNOTATIONS. 

In  the  third  clause  of  the  lipsa  sut-ra.]  In  (lie  first,  chose  (varnaka),  the  distinction 
between  religious  and  personal  purposes  is  examined-  In  the  second,  (he  inquiry  is 
whether  the  milking  of  kine  and  similar  preparatives  bn  relative  to  the  person  or  to'ilic 
act  of  religion.  In  the  third,  the  question  examined  is  whether  restrictions,  noticed  in 
primeval  revelation,  as  to  the  means  of  acquisition,  (such  as  these,  ‘let  a  Erahmana 
acquire  wealth  by  acceptance  or  the  like,  a  Ksliatriya  by  victory  and  so  forth,  and  a 
Vaiqya  by  agriculture,  &c.’)  must  be  taken  as  relative  t.o  tlie  person  or  to  the  religious 
ceremony  [performed  by  him.]  Suhodhiui  and  Balam-Bliatta. 

The  position  of  the  adversary  is,  that,  injunctions  regarding  the  means  of  acquisi¬ 
tion  concern,  the  religions  ceremony,  through  llm  medium  of  the  goods  used  by  the 
agent;  for,  unless  that  be  admitted,  tbe  precept  would  be  nugatory,  because  there 
would  be  no  one  wlmm  it  affected.  Subodhiuf. 

.  Tile  meaning  is  this  :  As  in  the  case  of  an  acquisition  of  goods  under  a  precept  re¬ 
lative  to  sacrifice,  such  as  this  "purchase  the  moon-plant, ”f  the  injunction  regarding 
the  acquisition  of  goods  concerns  the  religious  ceremony  ;  so  docs  the  injunction  res* 
pecting  acceptance  and  other  means  of  acquisition.  Balam-Bliatta. 

.  _  The  author  states. an  objection  to  this  position  of  the  adversary.  The  objection  is 


.■II  isolitiiiueil  by  rol^ 
'  Id  be  property! 
t  i  e  is  not  recog- 
with  received 

wptnnco  or  any  other 
1  to  lie  temporal  ;  the 
1  ||i  cribed)  modes 

<1  similar  means  for  a 
like  lor  a  Vaiqva,  and 
i  n  are  propounded  as 
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by  a  breach  o 
Put,  ticcordin 
t.lic  offence  is 


.iry  is  stated.  It  i«  inter¬ 
red  sense  is  this.  Accord- 
lie  person,  id  violating  the 
listed  with  goods  acquired 
lierefore,  which  is  affected. 

ceremony  is  not-  affected. 

esuit  as  applicable  to  the 
f  the  right,  doctrine,  that, 
s  acquired  by  other  means, 


mid  Pah 


l-Bhid 


ioral  because  the  restrictions 
is  acquired,  does  »0  likewise,] 
■n  no  temporal  properly  could 
ceremony,  l’or  there  would  lie 


Zt±r\ 


toi  be  alleged,  that  even  what,  is  obtained  by  robbery.]  If  proper- 
in  that  which  is  acquired  by  infringing  the  restriction,  might  it  nut 
iq  what,  is  obtained  bv  robbery  and  other  nefarious  means,  becomes 
or  obvin:k:s  that  objection.  It  does  not  become  so.  He  removes 
the  reason.  'For  the  cmplovment  of  it  as  such  in  sale  and  other 
miliarly  seen  in  practice. 

:  property  obtained  by  acceptance,  &c/|  Property  bein'?  thus  proved 
author  successively  refutes  the  several  arguments  before  cited  in 
•  -1  '  -"it  iemnoru!.  l’alam- •  a- 
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s  by  inheritance,  purchase,  partition,  s 


Other  means  restrictions  intended  for  spiritual  purposes  :  and  inlie- 
■m*  common  to  all.  riUnSe  and  other  modes  are  stated  sw 
to  all.  “  An  owner  is  b 
finding.”* 

■13.  Unobstructed  iieritage  is  here  denominated  “  inheritance.” 

13'  Qnutama’s  “  Purchase”  is  'well  known.  “  Partition”  intends  heri- 
enumantian  of  tage  subject  to  obstruction.  "  Occupation”  or  seizure 
***•  .  °f  is  the  appropriation  of  water,  grass,  wood  apd  the  like 

pounded  eX  not  previously  appertaining  to  any  otjidr  [person  as 
owner. f]  “  Finding”  is  the  discovery  of  a  hidden  trea¬ 
sure  or  the  like.  ‘  If  these  reasons  exist,  the  person  is  owner.’  If  they 
take  place,  he  becomes  proprietor.  ‘  For  a  Brdhmann,  that,  which  is  ob¬ 
tained  by  acceptance  or  tlie  like,  is  additional  not  common  [to  all  the 
tribes],  “  Additional"  is  understood  in  the  subsequent  sentence  :  ‘  for 
a  Kshatriya,  what  is  obtained  by  victory,  or  by  amercement  or  tire  like, 
is  peculiar.’  ’])» the  next  sentence,  “additional”  is  again  understood  : 
whaij  is  gained  or  earned  by  agriculture,  keeping  of  cattle,  [traffic,] 
and  so  forth,  is  for  a  Vahfya  peculiar  ;  and  so  is,  for  a  fjhdra,  that  which 
is  earned  in  the  form  of  wages,  by  obedience  to  the  regenerate  and  by, 
similar  means.’  Thus  likewise,  among  the  various  causes  of  pi  opert^' 
whicji^are  familiar  to  mankind,  whatever  has  been  stated  as  peculiar 
to  certain  mixed  classes  in  the  direct  or  inverse,  order  of  the  tribes,'  (as 
the  driving  of  horses,  which  is  the  profession  of  the  Siitas.j  and  so 
forth,)  is  indicated  by  the  word  "earned”  (nirvishta)  :  for  all  such  ac¬ 
quisitions  assume  the  form  of  wages  or  hire  ;  and  the  noun  (nirvesa)  is 
exhibited  in  the  Trik<Jndi§  as  signifying  wages. 

11.  As  for  the  precept  respecting  the  succession  of  the  widow  and 
14.  Another  oh-  t*le  daughter,  &c.,||  the  declaration  [of  the  Ol  der  of  suc- 
jeetion  obviated,  cession,]  even  in  that  text  is  intended  to  prevent  mis- 
■  ’  '  ’  the  ri.oht  of  nronertv  be  a  mu 


take,  (although  the  right  of  property  b 


matter  fami- 
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Common  to  all.]  Including  even  the  mixed  classes-  balam-bli.v.ta. 

13.  If  these  reasons  exist,  the  person  is  owner.]  If  such  reasons  a 
exist,]  the  owuer  is  known.  Subodhinl  and  Balam-Bhatta. 

Both  commentaries  read  jnateshu  j nival 6  svitnii,  '"such 
owner  exists-*  But  copies  of  the  text  exhibit  jdtcsliu  jayatc  svaim,  ■ 
being  known,  the  owner  is  known.’ 

Additional.]  The  meaning  of  (lie  term  is  ‘ excellent. ’  Bulam-hhatfa. 

14.  As  for  the.  precept  respecting  flic,  succession.]  The  author  ohv 
jeetion,  that,  if  property  be  s  worldly  nutter,  the  import  of  the  text  her 
consistent,  sa  it  provided  by  precept,  1  hat.  the  widow  and  certain  other  i 
iuherit  on  the  owner’s  demise.  Subodhinl  and  Balani-bhajU. 


*  Gautama,  10.  !9  t  1 
)  According  to  a  text  m  bc;a 
f  The  dictionary  oS  \ 
occurs  in  the  3rd  book  of  tin:  Amn 


liar  to  the  world,)  where  lmwv  persons  imem.  i  but  for  that  declaration  j 
bo  supposed  entitled  to  share  the  heritage  by  reason  of  their  affinity  to 
the  late  owner.  The  whole  is  therefore  uiiexeeptionublo. 

lf>.  As  for  the  remark,  that,  if  pnipi.Tj'v*' "'ere  temporal,  it  could 
Pi  "'he  ii'ni  not  be  said  “my  proper^-'  has  been  taken  away  by 
meat  refuted  "on  hnn;  ■■  that  js  not  accurate,  lor  a  doubt  respecting  the 
which  I  he  first  propru  t.ary  rigbY  does  arise  through  a  doubt  conccrn- 
snpposil ion  .was  ln„  tlic  purchase,  or  other  transaction,  which  is  the 
grounded.  ■  ,  right’' 

JO.  The  purpose  of  the  preceding  disquisition  is  this.  A  text 
16  l’urpose  of  expresses  “When  Brahmanas  have  acquired  weaWfby 
flic  ihsmusition  a  blameable  act,  thev  are  cleared  by  the  abandonment 
cxplamed.  ol  it.  with  prayer  and  rigid  austerity .”f  Now,  if  pro¬ 

perty  be  deducible  only  from  saered  ordinances,  that,  which  has  bee:! 
obtained  by  accepting  presents  from  an  improper  jjpsqn,or  by  other 
means  which  are  reprobated,  would  not  be  property  andeonsetpumtly 
Proprrtv,  how-  would  not  be  partible  among  sous.  But  )i  itbe  a 
ever  acquired,  is  worldly  matter,  then  even  what  is  obtained  by  such 
partible  among  means,  is  propertV^  and  may  be  divided  among  heirs  : 
the  hem  of  the  and  the  atonement  abovementioned  regards  the .  acuuir- 
acquuoi  er  on]y  .  hut  S0V1S  have  the  right  by  inheritance,  and 

therefore  no  blame  attaches  to  them,  since  .Mann  declares  There  are 
seven  virtuous  means  of  acquiring  property  :  viz.  inheritance,  &c.’:| 

.17.  The  first  17.  Next,  it  is  doubted  whether  property  aviso 

oneslion  (5  7.)  from  partition,  or  the  division  be  of  an  existeut 
resumed.  light,  ‘ 
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rcjaui  ‘  declaration  of  the  order  of 

temporal^  The  sense  is  lids :  in 
ns  been  taken  by  him’  is  sinqdy  ap- 

rises  respecting  1  he  cause  of  right, 
minds  of  umpires,  whether  the  thing 
*  cause  of  property,  arises  a  doubt 


preceding  disquisition  is  this.]  Admitting  property  to 
i  nature]  seems  to  be  an  unfit  [subject  of  inquiry]  under 
it  matters  not  whether  properly  be.  temporal  or  spiritual, 
the  author  proceeds  to  explain  the  purpose  of  the  ciisquis: 


THE 
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the 


18,  Of  these  [positions],  that  of  .property  arising  from  partition 
I.  Property1  i»  right ;  since  a  man,  to  whom  a  son  is  horn b;  en- 
wed  to  mbs  joined  to  maintain  a  holy  fire  :  for,  if  property',were 
{mttitim.  vested  by  birth  alone,  the  estattr  would  be  common  to 
wti  rot  won  as  bom^;  and  the  father  would  not  be  competent  to 

. _  sacrificial  fire  and  perform  other  religious  duties  which  arc 

nccomfitfatied  by  tjre  use  of  wealth/*' 

13.,- v  likewise  the  ■  prohibition  of  a  division  of  that,  which  is  ob- 

19.  Tit  euppo-  tained  from  the  liberality  of  the  father  previous  to 
sitioa,  that  it  is  separation,  would  not  be  pertinent :  since  no  partition 
vested  by  birth,  0f  jt  can  be  supposed,  for  it  has  been  given  by  consent 
passsgTof  Nirada  ^  a"  Pal'tius-  But  Narada  does  propound  such  a  pro- 
cxernptiug  from  hibition  :  “  Excepting  what  is  gained  by  valour,  the 
partition  the  fa-  wealth  of  a  wife,  and  what  is  acquired  by  science, 
tlier’s donation.  which, pre  three  sorts  of  property  exempt  from  parti¬ 

tion  ;  and  appdavour  conferred  by  a  father.”* 


20.  So  the  text  concerning  an  affectionate  gift,  ("  What  has  been 
20  And  with  g*ven  by  ail  affectionate  husband  to  his  wife,  she  ma.y 
one  which  recog-  consume  as  she  pleases,  when  ho  is  dead,  or  may  give 
nisea  a  husband's  it  away,  excepting  immoveable  property  ;"-f- (a)  would 
donalitos  to  his  be  pertinent,  if  property  were  vested  by  birth  alone[v, 
wl  c‘  Nor  is  it  right  to  connect  the  words  “excepting  im¬ 

moveable  property”  with  the  terms  “what  lias  been  given”  [in  the  text 
but  cited ;]  for  that  would  bo  a  forced  construction  by  connexion  of 
disjoined  terms.  ** 


ANNOTATIONS. 

IS.  Is  enjoined  to  maintain  a  hoi  j  tire.]  For  it  is  ordained  by  a  passage  of  the 
Veda,  “that  he,  who  has  a  son  born  and  who  lias  black  [not  grey]  hair,  should  consecrate 
a  holy  fire and  the  meaning  of  that  passage  is  this ;  ‘  one  who  lias  issue  (for  the  term 
son  implies  issue  in  general])  and  whose  hair  is  [yet]  black,  or  who  is  iu  the  prime  of 
life ;  that  is,  who  is  capable ;  one,  in  short,  who  is  qualified;  must  perform  the  conse¬ 
cration  and  maintenance  of  a  holy  fire.’  Dors  not  this  relate  to  the  consecrnliim  of 
saorificial  fires,  not  to  the  rise  of  properly  from  partition  ?  Anticipating  this  objection, 
he  add*  “  if  property  were  by  birth  &c.”  The  meaning  is  this :  ‘  if  properly  arose  from 
birth  alone,  a  non  would,  even  at  the  instant  of  his  birth,  have  ownership ;  and  since 
the  goods  are  thenceforward  in  common,  the  father  would  not  lie.  competent  to  the  con- 
secratinit  of  sacrificial  fires  and  other  religious  acts  (as  funeral  repasts,  rites  on  the 
hinh.of  children,  and  other  indispensable  ceremonies,)  which  must  tic  performed  hr  I  ho  ' 
husband  and  wife,  and  which  can  only  be  accomplished  by  expenditure  of  wealth.’ 
Subodliini  and  Bilam-bhatta. 

20.  The  text . would  not  be  pertinent,  if  property  were  vested  by  birth.]  For, 

if  property  were  vested  at  the  instant  of  birth,  no  such  gift  ronld  he.  made  :  suin'  lie 
would  be  incompetent  even  with  the  consent  of  the  child,  and  one  cannot  she  away 
what  is  common  to  others.  Subodhini  ami  BSlatn-bhaMa. 


t  Vishnu  according  to  a  subsequent  nuotalion  t§  2;V)  Hu!  Narada  cited  by  Jimvi- 

la  tihana  (0.  4.  Sect,  1.  $t  23.) 

(*)  Seel  Mad.  H.  V.  Urn.  01.  i'  Strange  U,  L.  130:  l  .Mori.  .Dig  er.?f?>. 


1.  The  r.xcep- 


"  The  father  is  master  of  the  gems,  pearls 
,  nnd  ft  all  [other  moveable  property  :]  but 
neither  the  hither,  nor  the  grandfather,  is  so  of  the 
aides  docs  not  nn-  whole  immoveable  rwtafJf:' 1  and  this  other  passage 
ply(  properiy  bv  ..  |llv  f.lV0nr  tlte  father,  clothes  and  ornaments  are 
i^ssn-cs.  rx  usei;1' 1jut  »n»w»veable  property  may  not  be  consumed, 
rcpfiug  them  rr-  oven  with  the  fathers  indulgence  ; ,f  which  passages 
gard  tiic  ancestral  lorbid  a  gift  oi  nnnioveahlc  propertf  through  favour  : 
estate.  ■■  they  both  relate  to  immoveable?!  which  have  descended, 
from  the  paternal  ginndtiuher.  When  the  grandfather  dies, (6)  his  eHecfs  ' 
become  the  common  property  ol  the  lather  and  sons  ;  but  it  appears 
from  this  text  alone,  that  the  gems,  pearls  and  otheivmoveables  belong 
exclusively  to  the  father,  while  the  immoveable  estate  remains  common. 

22.  Thereiore  property?  is  not  by  birth,  but  by  demise  of  the 
22.  Property  owner,  or  by  partition.  Accordingly  [since, the  demise 

fipuilscd  to  be  by  of  the  owner  is  a  cause,  oi  property;;-]  there  is  no  room 
partition,  or  by  tor  supposing,  that  a  stranger  could  not  be  prevented 
demise  of  the  f,.om  taking  the  etieetiT  because  the  property  w:is  va- 
°'vncr'  cant  alter  the  death  of  the  lather  liefore  partition.  .So 

likewise,  in  the  ease  of  an  only  son.  the  estaf^liecomes  the  property  of 
the  son  by  the  lathers  decea.se  :  and  does  nut  require  partition. 

23.  To  this  the  answer  is  :  It  has  been  shown,  that  proper^is  a 
matter  of  popular  recognition  ;  and  the  right  of  sons 
and  the  rest,  by  birth,  is  most  familiar  to  the  world, 
as  cannot  be  denied  :  but  the  term, partition  ist generally- 
understood  to  relate  to  efledSHoelonging  to  several 
owners,  and  does  not  relate  to  that  which  appertains 

uic^nt  or  unowned.  For  the 


3.  That  suppo¬ 
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hip5  of  wealth"  be  taken  by 
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been  riven ,  excepting  immoveable  property,  iiv  an  nffeciionate  husband  to  Ills  wile,  she 
may  consume  as  she  pleases,  when  he  is  dead  thus,  a  right  of  property  by  birth  being 
true  in  reuard  to  immoveables  since  the  trill  of  them  is  forbidden;  and,  by  analogy,  (be 
same  being  fine  of  other  goods,  a  gift  of'weallh  other  than  immoveables  i»  pcrmiilni 
by  the  provisions  of  the  law  ;  wlm  then  should  not.  this  text  be  propounded  ?  Appre¬ 
hending  that  objection,  lie  savs  “Nor  is  it  light,  to  connect,  &c.”  The  construction 
staled  would  be  requisite :  but  it  is  not  a  proper  one  ;  for  the  style  would  be  involved, 

21-  As  for  the  text  “The  father  is  master  of  tile  gems,  fee.1’]  Apprehending 
the  objection,  that,  since  a  gift  of  immoveables  through  partial  affection  is  forbidden  by 
the  plain  construction  of  two  other  passages  of  law,  birtli  and  not  partition  is  the  cause 
of  property,  lie  obviates  it.  Subodliini. 

23.  “  Let  ownership  of  wealth,  &e.”]  ‘  By  birth  alone  the  heir  may  take  the  thing 
which  is  denominated  ownership  of  wealth  ;  as  the  venerable  teachers  bold.’  Subodbmi. 

‘  Yajuavalkya  cited  by  Jimuta-valiana  (C.  2.  §  22.) 
t  The  name  of  the  author  is  not  given  with  any  quotation  .'of  this  text. 

;i:  Subodliini  and  liilam-bhatta.  f  NTot  found  in  Gadtama’s  institutes, 

<!>)  Sec  1  Mort,  Dig.  307.  ».'b.  ’  „  . .  y 

.  ,  *>><**■««* . 
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24.  Ifipeover  the  text  above  cited  “  The  father  is  master  of  the 
44  Tha  passage  gems,  pearls,  &c.”  (§  21)  is  pertinent  on  .the  supposi- 
liefore oited(§  2l )  tibfl  of  a  proprietary  ngW  vested  by  birth.  Nor  is  it 
does  imply  pro-  right  to  affirm,  that  it  relates  to  immoveables'which 
perty  bybirtb.  have  descended  from  the  paternal  grandfather :  since 

the  text .  expresses  “neither  the  father,  nor  the  grandfather.”  This 
maxim,  that  the  grandfather’s  own  acquisition  should  not  bo  given, 
away  while  a  son  or  grandson  is  living,  indicates  a  proprietary  interest?7 
'  by  birth.  As,  according  to  the  other  opinion,  the  precious  shines,  pearls, 
clothes,  ornaments  and  other  effects,  though  inheriteef  from  the  grand¬ 
father,  belong  to  the  father  under  the  special  provisions  of  the  law ;  so, 
according  to  our  opinion,  the  father  has  power,  under  the  same  text, 
to  give  away  such  effects,  though  acquired  by  his  hither.  There  is  no 
difference. 


25.  But  the  text  ofbVislmii  (§  20),  which  mentions  a  gift  of  im- 
25.  Another  “iovieilblw  bestowed  through  affection,  must  be  inter¬ 
page  before  cited  preted  as  relating  to  property  acquired  by  the  father 
(§  20)  relates  to  himself  and  given  with  the  consent  of  his  son  and  the 
the  father’s  acqui-  rest :  for,  by  the  passages  [above  cited,  as  well  as  others 
sitionav.  not  quoted*  viz.]  “ The  father  is  the  master  of,. the 

gems,  pearls,  &c.”  (§  21),  the  fitness  of  any  other  hut  immoveables  for 
an  affectionate  gift  was  certain. 

■  26.  As  for  the  alleged  disqualification  for  religious  duties  which 
2f>.  A  preceding  are  prescribed  by  the  .Veda,  and  which  require  for 
objection  (J  18)  their  accomplishment  the  use  of  wealthy  (§  1<S)  sufii- 
retuted.  cient  power  for  such  purposes  is  inferred  from  the 

cogency  of  the  precept  [which  enjoins  their  performance]. 

27.  Therefore  it  is  a  settled  noint,  that  property  in  the  paternal 
27.  Property  is  or  ancestral  esta&ns  by  birth,  [although]-]  the  father, 
by  birth:  but  the  have  independent  power  in  the  disposal  of  effect^'7 
father  has  power  other  than  immoveabl^a),  for  indispensable  acts  of 
aniT  i s”  eontruded'  dutT  aad  for  purposes  prescribed  by  text  of  law,  as  gifts 
in  respect  of  im-  through  affection,  support  of  the  family,  relief  from 
moveables :  as  distress,  and  so  forth  :  but  he  is  subject  to  the  control 

shown  by  passages  of  his^sons  and  the  rest,  in  regard  to  the  immoveable 
of  law.  estate?  whether  acquired  by  himself  or  inherited  from 

his  fgfiier  or  other  predecessor ;  since  it  is  ordained,  “  Though  immove- 
abfcsbr  bipeds  have  been  acquired  by  a  man  himself,  a  gift  or  sale  of 


ANNOTATIONS. 

Eilam-bhatta  notices  a  variaftS#  fiiSh*  reading.:, artha-sramitval,  in  flic  ablative 
case,  instead  of  ‘artba-svauiitvani,  in  tiio  naynmutive.  Thai  reading  is  found  in  the 
Daya-tatra;  and  the  text  is  there  explained  in  an  entirely  different  sense.  SeeJimu- 
ta-valmna,  C.  1.  §  1U. 

27.  “  No  gift  or  sale  '-'hould  be  made.”]  Tile  close  of  flic  passage  is  read  otiier- 
wisc  by  Bagbuaandana:  “Tim  dissipating  of  the  means  of  support  is  censured;'''  rmi- 
kpo  vigarlutaK,  instead  of  na  danau  na  clia  vii.nija!>. 


m-bhat!«. 

*)  See  1  Mori.  Dig. 


them  should  mu  ne  Hindi'  without  f--.n\ i 
are  born,  and  they  who  are  yet  unbegotte.i 
d  lie  womb,  j-cqmro.  the  menus  ol  support.. 


all  ihc  sons.^  They,  wlm 
ami  they  who  are  still  in 
"lit  iXjiale  should,  there- 


sale. 


xreption  t,n  it  follows: 

conclude  a  donation,  moit-gao-e,  or  sale,  of  immovea 
property.  during  a  season  ol  distress,  for  the  sake  of  the 
lanulv",  and  especially  tor  pious  jmi|ioses(n).”t 


29.  flic  meaning  ol  that  text  is  this:  while  the  sons  and  grand- 

no  sons  are  minors,  and  incapable  of  giving  their  consent 

cf  liic  tc.u.  to  a  gilt  and.  the  like. ;  or  while  brothers  are  so  and 

continue  unseparated ;  even  one  person,  who  is  capa¬ 
ble,  may  conclude  a  gift.  hypothecation,  or  sale,  of  immoveable  pro¬ 
perty, 'if  a  calamity  affecting  the  whole  family  mpeiirfit^pr  the  support 
of  the  family  render  it  necessary,  or  indispensable  duties>mieh  as  the 
obsequies  of  the  lather  or  the  like,  make  it  unavoidable(h). 

30.  The  following  passage  "Separated  kinsmen,  as  those  wlw  are 
"o  ».„( unseparated,  are  equal  m  respect  of  immoveable^  for 

4c  ™diT  one  has  not  power  ovei  the  whole,  to  make  a  gift,  sale 
or  mortatge. :  ^*¥nust  be  thus  interpreted:  'among 
unseparated  kinsmen,  the  consent  of  all  is  indispensa¬ 
bly  requisite,  because  no  one  is  fully  empowered  to 
make  an  alienation,  since  the  estate*  is  ill  common:’ 
but.  among  separated  kindled,  the  consent  of  all  tends 
to  tlie  laciiity  of  the  transaction,  by  obviating  any 
future  doubt,  whether  they  be  separate  or  united:  it  is  not  required, 
on  account  of  any  want  of  sufficient  power,  in  the  single  owner ;  and 
the  transaction  is  consequently  valid  even  without  the.  consent  of  sepa¬ 
rated  kinsmen. 

31.  In  the  text,  wmch  expresses,  that  “  Land  passes  by  six.  for- 
91  Like  lire  nudities;  by  consent  of  townsmen,  of  kirisuieii,  of 

consent  of  tonus-  neighbours,  and  of  heirs;  and  by  gift  of  gold  and  of 
men, &c.  required  water  :"fc)§  consent  of  townsmen  is  required  for  the 
m  .mouu  text.  pubheity  of  the  transaction,  since  it  is  provided,  that 
"  Acceptance  of  a  gift,  especially  of  laud,  should  bo  public  :”||  but  the  con¬ 
tract.  is  not  invalid  without  then-  consent.  The  approbation  of  neigh- 

use  of  the  c 


loads  to  the" faci¬ 
lity  of  1  lie  trans- 


The  approba 

serves  to  obviate  nny^dispute  concerning  the  boundary, 
lie  consent  ot  kinsmen’and  of  heirs  lias  been  explained. 


lier  compilations.  f  Vrhaspati  cited  in  the  Ralnakara,  &c. 

.  the  liafdakara.  §  The  author  of  this  passage  is  not  named. 
|!  This  passage  also  is  anonymous. 

»s  to  the  power  of  a  manager  or 


U>)  See  1  Si  range  IT.  L.  20:  2  Ibid.  348,  310:  1  Mo-1.  Dig.  43n-  445b—  IV. 


THE  MITA'KSHAKA'.  CHAP.  I.  SEC.  It. 


%• 


82.  By  gift  of  gold  and  of  water.]  Since  the  sale  of  immoveables 
32.  Gift  of  cold  **  forbidden  (“  In  regard  to  the  immoveable  estafe/sale 
and  water  umni-  is. not  allowed;  it  may  be  mortgaged  by  consent  of 
lates  the  aaleto  a  parties  interested;”*)  and  since  donation  is  praised 
gilt  of  land.  (“  Botli  he  who  accepts  laucfy  and  he  who  gives  it,  are 
perform*®  of  a  holy  deed,  and  shall  go  to  a  region  of  bliss  ;”f)  if  a  sale 
must  he  made,  it  sh  ould  be  conducted,  for  the  transfer  of  immoveabl^ 
property,  in  the  firm  of  a  gift,  delivering  with  it  gold  and  water  [to 
ratify  the  donation.] 

M-  A  distiac-  33.  In  respect  of  the  right  by  birth,’ to  the  estate 
)i"htT**hh'5fadU  l,aternaJ  or  ancestral,  wm  shall  mention  a  distinction 
be  noticed  (Sect  under  a  subsequent  text.0 (Section  5.  §  3.) 

M3.)  * 


SECTION  II. 


Partition  equable  or  unequal. — Four  periods  of  partition. — Provision 
for  vjives. — Exclusion  of  a  son  who  has  a  competence. 

1.  At  what  time,  by  whom,  and  how,  partition  may  bo  made, 
1.  Other  topics  will  be  next  considered.  Explaining  those  points, 
resumed.  the  author  says,  “  When  the  lather  makes  a  partition. 

Text  of  lajSa-  let  him  separate  his  sons  [from  himself]  at  his  pleasure, 
ralkyn.  an(j  either  [dismiss]  the  eldest  with  the  best  share, 

or  [if  he  choose]  all  may  be  equal  sharers.”] 

2.  When  a  father  wishes  to  make  a  partition,  he 
of  the  passaee  0n  may  bis  pleasure  separate  his  children  from  himself, 
v  86  ’  whether  one,  two  or  more  sons. 

8.  No  rule  being  suggested  (for  the  will  is  unrestrained,)  the 

3.  Distribution  author  adds,  by  way  of  restriction,  “  he  may  separate 
by  the  father  (for  this  term  is  again  understood)  the  eldest  with  the 
may  be  unequal.  best  share,”  the  middlemost  with  a  middle  share,  and 
the  youngest  with  the  worst  share. 

4.  This  distribution  of  best  and  other  portions  is  propounded  by 

4.  Mam  dee-  Manu.  “  The  portion  deducted  for  the  eldest  is  the 

cribee  this  diatei-  twentieth  part  of  the  heritage,  with  the  best  of  all  the 
button.  chattel??  for  the  middlemost,  half  of  that;  for  the 

youngest,  a  quarter  of  it  ”§ 


ANNOTATIONS. 

2.  Separate  hia  children.)  Make  them  distinct  and  several  by  giving  to  them 
abarcs  of  the  inheritance,  llahun-bbatta. 


*  Tbe.origif  of  this  quotation  likewise  has  not  been  found, 
t  lirithma-vaivarla-puiaua. 

i  Tfajuaulkya,  2. 115,  §  tfutu  9. 112,  Vide  infra.  Scot.  3.  »  3, 

r~jrf£f  /  -  f~  ui.  . 


niNin:'  r,A\v-i!or>Ks. 


•>■  The  term  either  1)  is  relative  to  the  subsequent 
5.  Explanation  alternative  "or  all  may  Ire  equal  sharers.”  That  is, 
o!  the  close  of  the  all,  namely  the  eldest  and  the  rest,,  should  be  made 
funner  text.  partakers  of  equal  portions. 


fi.  The  estate 

acquired  by  him  : 
else  the  rights  arc 


(!.  This  unequal  distribution  supposes  property 
bv  himself  acquired*  But,  if  the  wealth  descended  to 
him  from  his  father,  an  unequal  partition  at  his  pleasure 
is  not  proper  :  for  equal  ownership-will  be  declared. 


7.(«)  l'  One  period  of  partition  is  when  the  father  desires  separation, 
7.  Four  periods  as  expressed  in  the  text.  “  When  the  father  makes  a 
of  partition;  1st  a.  partition.”  (§  1)  Another  period  is  while  the  father 
fV  - ,1;%a”t!'er5  lives,  but  is  indifferent  to  wealtff’and  disinclined  to 
ret?rin»  '~d  "from  pleasm'e>  imcl  hire  mother  is  incapable  of  bearing  more 
worUilv  allairs:  sons;  at  which  time  a  partition  is  admissible,  at  the 
as  is  ‘shown  by  option  of  sons,  against  the  father's  wisli :  as  is  shown 
h'arada.  by  Niuuda:  who  premises  partiiitiu  uabsequentiio  the 

demise  of  both  parents  ("  Let  sons  regularly  divide  the  Vealtlrwhen 
the  father  is  dead ;  *  and  adds  "  Or  when  the  mother  is  past  child¬ 
bearing  and  the  sisters  are  married,  or  when  the  fathers  sensual  pas¬ 
sions  ave^extiiiguished.  f  Here  the  words  *•  let  sons  regularly  divide 
the  wealth"  are  understood.  Gautama  likewise.  Laving  said  “  After 
the  demise  of  the  father,  let  sons  share  his  esta&l :  *  states  a  second 
period,  “Or  when  the  mother  is  past  diild-bearing §  and  a  third. 
While  the  father  lives,  if  he  desire  separation.  |j  So,  while  the  mother 
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7.  One  period  of  partition  is  when  the  father  desires  separation.]  There  are  four 
periods  of  partition.  One  is,  while  the  father  lives,  if  he  desire  partition.  Another  is, 
when  the  mother  ceases  to  be  capable  of  bearing  issue,  and  the  father  is  not  desirous 
of  sexuai  intercourse  and  is  indiliVrent.  to  wealth;  if  his  sons  then  require  partition, 
though  he  do  not  wish  it-  Again  another  period  is,  while  the  mother  is  yet  capable  of 
heaving  issue,  and  the  father,  though  not  consenting  to  partition,  is  old,  or  addicted  to 
vicious  courses,  or  afflicted  with  an  incurable  disease ;  if  the  sons  then  desire  -partition. 
The  last  period  is,  after  the  decease  of  the  father.  Viqvcqvara  in  the  Madaua-Parijata. 

There  arc  four  periods  of  partition  in  the  case  of  wealth  acquired  by  the  father. 
Yicverj  vara  in  the  Subodhini. 

Four  periods  of  partition  among  sons  hare  been  slated  by  the  author  (Vijnaneqrara.) 
which  are  compendiouslc  exiiibhed  In  a  twofold  division  kv  the  contemplative  saint 
(Yiijfiavalkya.)  Here,  ‘three  cases  may  occur  under  that-  of  distribution  during  the  life 
of  the  lather :  viz.  with  or  without-,  his  desire  for  separation  :  the  case  of  his  not  desir¬ 
ing. it  being  also  twofold’;  vir,.,  1st,  when  ihe  mother  has  ceased  to  be  capable  of  bearing 
children  and  the  father  is  disinclined  lo  pleasure,  &c.  2d,  when  the  mother  is  not  inca- 
paUe^of  bearing  issue,  hut  the  father  is  disqualified  by  vicious  habits  or  the  like. 

The  doctrine  of  the  eastern  writers  [Jimuta-vSbana,  &c.]  who  maintain,  that  two 
periods  only  are  admissible,  the  volition  of  the  lather  and  his  demise,  and  not  any  third 
period;'!]  and  that  the  text,  relative  to  the  mother’s  incapacity  for  bearing  more  issue, 
regards  the  estate  of  the  paternal  grandfather  or  other  ancestor;  is  refuted.  Bdlam- 


*  NArada,  13. 2.  f  Nurada,  13.  3.‘  }  Gautama,  28.'  1- 

§  Gautama,  23.  0.  jj  Gautama,  28.  2.  «[  See  JSmf.ta-vdhana,  C.  I.  \  41. 

f«)  This  section  refers  to  the  law  governing  the  division  of  property  geiierally. 

HttMi  v.  SMiraatmi'fit  Miciaii,  1  Mad.  H.  0,  Rep.  79.rM 
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&  capable  of  bearing  more  issue,  a  partition  is  admissible  by  the  choice 
4th  on  account  of  of  ^  sons’  though  tlle  father  be  unwilling,  if  he  be 
his  disqualibea-  addicted  to  vice  or  afflicted  with  a  lasting  diseasq. 
tion:  as  stated  by  That  (pankha  declares:  “Partition  of  inheritance 
9anktl1-  takes  place  without  the  father’s  wish,  if  he  be  old,  dis¬ 

turbed  ita  intellect,  or  diseased.”* 

8.  Two  sorts  of  partition  at  the  pleasure  of  the  father  have  been 

8.  Pi  minion  fm  stated;  namely,  equal  and  unequal.  The  author  adds 

wires.  a  particular  rule  in  the  case  of  equal  partition ;  “  If  he 

Text  of  Yajna-  make  the  allotments  equal,  his  wives,  'to  whom  no 
valkj*.  separate  proper”  has  been  given  by  the  husband  or  „  . 

the  father-in-laW,  must  be  rendered  partakers  of  hfe-portions."f  /Uk*-s. 

9.  When  the  father,  by  his  own  choice,  makes  all  his  sons  par- 

9.  Exposition  takers  of  equal  portions,  his  wives,  to  whom  peculiar 

of  it.  property  had  not  been  given  by  their  husband,  or  by 

The  wife  shares,.-  thtlv  father-in-law,  must  be  made  participant  of  shares 
ike  a  son.  equal  to  those  of  sons.  But,  if  separate  property  have 

been  given  to  a  woman,  the  author  subsequently  directs  half  a  share  to 
be  allotted  to  her :  “  Or  if  any  had  been  given,  lot  him  assign  the  half.”]: 

10.  But,  if  he  give  the  superior  allotment  to  the  eldest  sou,  and 

10.  Excepting  distribute  similar  unequal  shares  to  the  rest,  his  wives 
the  deductions  for  do  not  take  such  portions,  but  receive  equal  shares  of 


ANNOTATIONS. 

We  bold,  thst  while  the  father  survives  and  is  worthy  of  retaining  uncontrolled 
power,  bis  will  alone  is  the  cause  of  partition.  If  he  be  unworthy  of  such  power,  in 
consequence  of  degradation,  or  of  retirement  from  the  world,  or  the  like,  the  son’s  will 
is  likewise  a  cause  of  partition.  But,  in  the  case  of  his  demise,  the  successor’s  own. 
choice  ia  of  course  the  reason.  By  this  mode,  the  periods  are  three.  Else  there  must, 
be  great  confusion,  in  the  uncertainty  of  subject  aud  accident,  if  many  reasons,  as  ex¬ 
tinction  of  worldly  propensities  and  so  forth,  must  be  established  collectively  and  alter¬ 
natively.  Thus  the  mention  of  certain  reasons  in  some  texts,  and  the  omission  of  them 
in  others,  ara  suitable :  for  the  extinction  of  the  temporal  affections,  and  the  other 
assigned  reasons,  indicate  the  single  circumstance  of  the  father’s  want  of  uncontrolled 
power;  since  it  is  easy  to  establisii  that  single  foundation  of  the  text.  Yiramitrodaya. 

When  the  father’s  passions  are  extinguished.]  Jimuta-vahana’s  reading  of  the  pas¬ 
sage  is  different :  and  there  are  other  variations  of  this  text.  See  note  on  Jhnuta- 
Vahana.  Ch.  I.  }  33. 

Partition  of  inheritance  takes  place  without  the  father’s  wish.]  A  text,  of  a  con¬ 
trary  import  is  cited  from  the  same  author,  by  Jimuta-vabaua.  See  note  on  dimuta- 

vabana.  C.  1.  $  43. 

9.  The  anther  subsequently  directs  half  a  share.]  This  aud  the  passage  cited 
may  be  supposed  to  bear  reference  to  a  passage  which  occurs  near  t  lie  close  of  the  head 
of  Icheritancd.  (C.  2.  Sect.  11.  §  34.):  but  the  quotation  is  not  exact,  aud  (lie  text  re¬ 
lates  to  a  different  subject. 

10.  The  furniture  in  the  house,  &c.]  The  chairs,  »nd  the  carl  hen  and  stone 
utensils,  and  the  ornaments  worn  by  her,  are  the  wife’s  deducted  allotment.  HaradaUa*] 
srys  the  furniture,  as  well  as  the  car,  is  the  father’s;  aud  the  oruameqpj  are  the  wife’s! 
Khiam-bhatt*. 


*  Cited  si 
f  Yajfiavalkv'a,  2.  116. 


of  Kuril 


*j  The  scholiast  of  Gautama, 


i  mayukha. 
a.  C.  Sect.  11.  §33 


Ilio  lire  I  linm.  .1  <■.  aggregate  I  in  mi  whirl)  the  sous  dednctioM  Kiv** 

iiniisitwu  SM ! ,f  iN'siili.'s  their  own  appropriate  dedur- 

limi'suliolil  "lumi-  liv  A'|*isliimba :  “  The  furniture  in  tin; 

liuv.  house  ami  her  ornaments  an:  tin-  wili-’s  [property].”* 

1 1.  A  IriH.'  may  II.  To  the  alternative  before  stated  (§  1)  tile 

hr  (jnc.ii  to  n  miii  author  propounds  an  exception:  “  The  separation  of 
i'lill'sl'nr"^  "0l  *  w*10  ’s  a^e  f'upport  liimself  and  is  not  desirous 

*  Text  of  yiniKi-  of  participation,  may  lx;  completed  by  giving  him 
valkys.  ■  ,  some  tvitte(a).:’f 

r  i  f*) 

Id.  To  one  who  is  i.imself  able  to  earn  weal  tin  and  who  is  not 
12  Interprets*  (1<-sin,ns!  of  sharing  his  father's  goocB?any  thing  what- 
tioo  of  i.lio  icxt.;  soever,  though  not  valuable,  may  be  given,  and  the 
separation  or  division  may  be  thus  completed  bv  the 
father  ;  so  that  the  children,  or  other  heirs,  rtf  that  son,  may  have  no 
future  claim  of  inheritance?  . . 


111. 

IS.  An  illegally 
partial  distribu¬ 
tion  is  imprnprr. 
Tost  of  Yaiua- 


Tlie  distribution  of  greater  and  less  shares  has'been  shown 
(§  I.)  To  forbid,  in  such  case,  an  unequal  partition 
made  in  any  other  mode  than  that  which  renders  the 
distribution  uneven  by  means  of  deduction,  such  as 
are  directed  by  the  law,  the  author  adds  "A  legal  dis¬ 
tribution,  made  by  the  father  among  sons  separated 
loss  shares,  is  pronounced  valid.'’.': 


I  t.  When  the  distributio 


i equal  paytitio: 


‘•MS*-  is  completely  mi 

sis  is  declared  by  Mann  and  the  r 
father.  Such  is  the  meaning  ;  a 
GmiQrmed  by  a  “  A  lather,  wiio 
quoia'iou  from  by  wrath,  or  r 
haracti.  object,  or  who  a 

no  power  in  the  distributionjof 


ir  less 
is  leg 

,  made  by  the  father, 
and  cannot  he  afterwards  set  aside  : 

hdse  it  tails,  though  made  by  the 
m  like  manner,  N^rada,  declares 
.fllicted  with  disease,  or  influenced 
m  mind  is  engrossed  by  a  beloved 
otherwise  than  the  law  permits,  has 


AA\01  UIO\s 


VtjuavAilcva,  2.  1 
$  Naratla,  1J,  1G. 
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SECTION  III. 


Partition  after  the  Father’s  decease. 


1.  Batribu-  .  1.  The  author  next  propounds  ano&iW  period 

tion  MBcmg  bro-  0f  partition,  other  persons  as  making  it',  and  a  rule 
th?  respecting.the  inode.  “Let  sons  divide  equally  both 
text  of  T&jLv«l-  the  effectIHmd  the  debts/  after  [the  demise  of]  their 
kya.  two  parents(a).”* 

,2.  After  their  two  parents.]  After  the  demise  of  the  father  and 
%  Interprets',  mother :  here  the  period  of  the  distribution  is  shown, 
lion  of  the  pas-  "The  Sons.]  The  persons,  who  make  the  distribution, 
sage.  are  thus  indicated.  Equably.]  A  rule  respecting  the 

mode  is  by  this  declared :  in  equal  shares  only  should  they  divide  the 
effeetiPand  debtor’  _ 

3.  But  Manu,  having  premised  “  partition  after  the  death  of  the 
3  Objection  Either  and  the  mother, ”f  and  having  .declared.  “  The 
to  the  restriction  eldest  brother  may  take  the  patrimony  entire, (6)  and  the 
of.  equal  shares;  rest  may  live  under  him  as  under  their  father  ;”t  has 
since  an  unequal  exhibited  a  distribution  with  deductions,  among  bre- 
dmsio"  ts  autho-  thven  separating  after  the  death  of  their  father  and 
rued  by  Maau.  mother  :  •  “  The  portion  deducted  for  the  eldest  is  the 
■twentieth  part  of  the  heritage  with  the  best  of  all  the  chattelff  for  the 
middlemost,  half  of  that ;  for  the  youngest,  a  quarter  of  it.”§  The 
twentieth  part  of  the  -whole  amount  of  the  property  [to  be  divided, j|] 
and  the  best  of  all  the  ehattelhrmust  be  given  [by  way  of  deduction^] 
to  the  eldest ;.  half  of  that,  or  a  fortieth  part,  and  a  middling  chattel, 
should  be  allotted  to  the  middlemost;  and  a  quarter  of  it,  or  the 
eightieth  pArt,  with  the  worst .  chattel,  to  the  youngest.  He  has  also 
directed  an  unequal  partition,  but  without  deductions,  among  brethren 
separating  after  their  parents’  decease ;  allotting  two  shares  to  the  eldest, 
one  and  a  half  to  the  next  horn,  and  one  apiece  to  the  younger  bro¬ 
thers  :  “If  a  deduction  be  thus  made,  let- equal  shares  of  the  residue  be 
allotted  :  but,  if  there  be  no  deduction,  the  shares  must  be  distributed 
in  this  manner;  let  the  eldest  have  double  share,  and  the  next  born  a 
share  and  a  half,  and  the  younger  sons  each  a  share :  thus  is  the  law 
settled.”**  The  author  himselfft  has  sanctioned  an  unequal  distribu¬ 
tion  when  a  division  is  made  during  the  father's  life-time  (“Let  him 
cither  dismiss  the  eldest  with  the  best  share,  £sc.”£).  Hence  an  unequal 
partition  is  admissible  in  every  period.  How  then  is  a  restriction  in¬ 
troduced,  requiring  that  sous  should  divide  only  equal  shares  ? 

“  ¥ajfiawjkya,  2.  Ilfs.  f  Maim,  9- 101.  +  Mumi,  9. 105. 

5  Mann,  9.  112.  ,  '  II  Balam-bl.atta.  Ibid. 

Manu,  9.  I le-xl  17.  if  Vajiiavahya.  ft  Vide  Sod ,  2.  §  I. 

<*)  Sec  1  Mori.  Dig.  315,-AV.  (A!  See  1  Strange,  1!.  L.  3:;t 


HINDU'  I.AW-UOOKS 


3,  notwitlisfcii 
:ited  to  Mitra 
ssly  cleclai 


( nif,  tins  unequal  partition 
ilinamx's  ;  hut  it  must  not  be 
I'bhniTt'.d  hythe  world;  »mce 
r.  maxim  "  Practise  not  that 
I  1  1  v  tlu  w  rid,  [for*]  it 
* :  t  ns  the  practice  [oT  offer- 
iucount  of  popular  prejudice, 
motion  ■  Oner  to  a  venerable 
e  slavin';  of  a  cow  is  for  the 
1  1 1  fc>lay  i  barren  cow 


red,  -  As  the  duty  of  an  appointment  [to 
d  to  another.  |  and  ns  the  slaying  of  a  cow 


dated,  as  the  doct 
,o  the  whole  estat' 
ien“”)  and  having  < 
iistribution  with  d< 

jold.  the  black  kine 


among  his  sons:”  and  having 
lc  of  some,  me  eldest’**  succession 
("'  Some  hold,  that  the  eldest  is 
l  1  i  1  n  ti  n  of  others,  a 
notions,  r  In  some  countries,  the 
nd  the  black  produce  of  the  earth. 


ANNOTATIONS. 

4.  As  the  slaying  of  a  cow  is  Tor  the  same  reason  disused.]  This  is  a  very  re¬ 
markable  admission  of  the  former  prevalence  of  a  practice,  which  is  now  held  in  the 
greatest  abhorrence. 

5.  The  duty  of  an  appointment.]  So  the  term  (myoga-dharma)  is  here  interpreted 
bv  fbp  author  of  the  Viramitrodava.  But  it  is  explained  in  the  Subodhinf,  as  inUnd- 
iim-  the  iuiuucUoii  of  an  observance,  such  as  the  offering  of  a  bull,  &c. 

G.  In  some  countries  the  gold,  &u.]  The  sense  of  the  text  is  this:  In  certain 
countries,  the  "old,  the  black  kiue,  f ho  black  produce  of  earth,  as  Al/tsba^  and  other 
dark-cclourcd  grain,  or  as  black  iron,  (for  so  some  interpret  the  word  ;1  appertain  to  the 
eldest  son  ;  the  car,  and  the  furniture  in  the  house,  or  utensils  such  as  stools  and  the 
like  beloim  to  the  father  the  jewels  worn  by  her  are  the  wife's,  as  well  as  property 
which  she  has  received  from  the  father  and  other  kinsmen.  Such  respectively  are  the 
portions  of  the  eldest  son,  of  the  father,  aud  of  his  wife.  Subodhinl;  and  fi&rada <tu 
cited  by  B'llam-bhutta. 

*  Subodhini  and  Balam-bhatta. 

•j-  A.  passage  of  Yajikivalkya,  according  to  the  quotation  of  Mitra  Mi9ra  in  the 
Viramilrodaya”  but  ascribed  to  Mauu  in  Balam-hhaHa’s  commentary.  It  has  uot, 
however,  been  found  either  in  Mann's  or  in  Yujhavalkya’s  institutes. 


$  A  passage  of  the  Veda,  as  the  preceding  one  is  of  the  Smiti,  according  to  1 
remark  of  ibe  Subodhinl  and  Balara-bhaffa. 

11  Smiti'sangvaha  as  cited  in  the  Viramitradaya.  *  ,  51  Phaseolus  radiatus, 

Sec  a  different  interpretation.  Sect.  2.  5  10. 

See  2  Strange,  II,  b.  382-3:  I  Mori.  Dig.  305.— £d. 
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belong  to  toa  oldest  son ;  the  car  appertains  to  the  father ;  and  the  fur¬ 
niture  in  toe  house  and  her  ornamen^are  the  wife’s  ;*  as  also  the  pro¬ 
perty  [rcMived  by  her]  from  kinsmen  :  so  some  maintain ;”)  has  ex¬ 
pressly  ftxfetd  it  as  contrary  to  the  law ;  and  has  himself  explained  its 
inoonsktoncy  with  the  sacred  codes  :  “  It  is  recorded  in  scripture,  with¬ 
out  flijlHirtimi.  that  Manu  distributed  his  heritage  among  his  sons.”f 

7.  Therefore  unequal  partition,  though  noticed  in  codes  of  law, 

7.  Unaqnal  di»i-  should  not  be  practised,  since  it  is  disapproved  by  the 
sion  stoaM  not  be  world  and  is  contrary  to  scripture.  For  thiS  reason,  a 
practised.  .  restriction  is  ordained,  that  brethren  should  divide 
only  in  equal  shares. 

8.  It  has  been  declared,  that  sons  may  part  the  effect/after  the 

8.  The  mother’s  death  of  their  father  and  mother.  The  author  states 

peculiar  property  an  exception  in  regard  to  the  mother’s  separate  pro- 
goes  to  herdangh-  perty;  “The  daughters  share  the  residue  of  their 
ter"  mothers  property,  after  payment  of  her  debts.’”;: 

9.  Let  the  daughters  divide  their  mother’s  effect  remaining 

9.  Exposition  over  and  above  the  debts  ;  that  is,  the  residue  after 

of  YAjfiavalkya’s  the  discharge  of  the  debts  contracted  by  the  mother,  (a) 
text-  Hence,  the  purport  of  the  preceding  part  of  the  text 

is,  that  sons  may  divide  then-  mother’s  effeefe,  which  are  equal  to  her 
debts  or  Igss  than  their  amount. 

10.  The  meaning  is  this  :  A  debt,  incurred  by  the  mother,  must 

10.  Sons,  not  be  discharged  by  her  sons,  not  byr  her.  daughters ;  but 

daughters,  are  to  her  daughters  shall  take  her  propert^-emainiug  above 
ducharp  the  mo-  }ier  debts :  and  this  is  fit ;  for  by  the  maxim  “  A  male 
hSrwealUigoesto  procreated  if  the  seed  predominate,  but  a 

her  daughters,  as  female  if  the  woman  ^contribute  most  to  the  foetus;” 
the  father’s  ’de-  the  women’s  property  goes  to  her  daughters,  because 
dolveson  the  sons:  portions  of  her  abound  in  her  female  children;  and 
the  father’s  estafrrgoes  to  his  sons,  because  portions  of  him  abound  in 
his  pule  children. 


-  ANNOTATIONS. 

Amnug  Ids  sons.]  Balam-bhaita  reads  putrena  “son”  in  the  singular;  but  all 
a  and  Subodhini,  which  have  been  collated,  exhibit,  the  term  in 
“aous;”)  aud  so  docs  the  Yfrauiitrodaya,  quoting  this  passage 


8.  Sons  may  divide  their  mother’s  effects,  which  are  equal  to  her  debts  or  less.] 
They  may  take  the  goods  and  must  pay  the  debts.  UAlain-bliattn. 


copies  or  the  mtauha 
the  plural  (pntrebhyah 
from  the  Mitikahara. 


*  Vide  supra.  Sect.  2.  §  10. 

it  the  Taittirfya 


B&lam-bbatti 

t  Vajiiiiyalkya,  2,  116. 

f  6'W/- 


feda,  cited  by  Apaslainba;  as  here  remarked  by 
;  2  Strange,  11,  L.  3S d.-i'tf. 


..  J  -r 


SSI- 

11.  On  tlic  subject  [of  a  special  lule  i^  proppujjded 

11.  It,  go,*  '»y  Gautama:  “A  woman’s  proportj^ mas  tO>ei' 

first  to  unmarried  slaughters,  unmarried,  or  impvovidcd.”t  His  mewing 
nr  unprovided  is  this :  if  there  be  competition  o'i'  married  and  ute» 
daughters.  married  daughters,  the  woman’s  sejiarate  propejw* 

belongs  to  such  of  them  its  are  unmarried  ;  or,  among  the  married,  if 
there  he  competition  of  endowed  and  unendowed  daughters,  it  belongs 
exclusively  to. such  as  tire  unendowed  :  and  this  term  signifies  ‘desti¬ 
tute  of  wealth. 

12.  3ii  answer  to  the  question,  who  takes  the  residue  of  the 

12.  On  failure  mother's  gnodkyafter  payment  of  her  debts,  if  there  lie 
of  (laughters,  it  no  daughter  ?  the  author  adds  “  And  the  issue  succeeds 
goes  to  her  sous,  in  their  default.’"' 

13.  On  failure  of  daughters,  that  is,  if  there  be  none,  the  son,  or 

13.  I  ill  erpic-  other  male  offspring,  shall  take  the  goods?  This, 
t  at  ion  of  t  lie  text  which  was  right  under  the  first  part  Sr  the  text  (“  Let. 
oi  lajiiavalkya.  sons  divide  equally  l«ith  the  effects  and  th»  debts ;"§) 
is  here  expressly  declared  for  the  sake  of  greater  perspicuity. 


SECTION  IV. 


Effects  not  Halle  lo  Partition. 


jU.CH-3  Vt  .vii 


1.  The  author  explains  what  may  not  he  divided  “Whatever 
1  ■  Corlain  ac-  else  is  acquired  by  the  co-parcener  himself,  without  de- 
qnisii  ions  arc  ex-  triment  to  the  father's  estateTas  a  present  from  a  friend^, 
einpl  from  pani-  0v  a  gift  at  nuptials,  does  not  appertain  to  the  £0-heirS/ 
Il0"'  Nor  shall  he,  who  recovers  hereditary  property,  which 

had  been  taken  away,  give  it  up  to  the  parceners':  nor  what  has  been 
gained  by  science.” ||  " 


2.  That,  which  had  been  acquired  by  the  cmparcencr  himself  with¬ 
out  any  detriment  to  thegoodffm  hi*  lather  or  mother; 
°i'  which  lias  been  received  by  him  from  a  friend, («)  or 
.  .ijiuia  xus  ol ,^{mied  V.y  marriage,  shall  noWyipovtain  to  the  co- 
hoi  re\>f  brethren.  Any  property,  which  had  descend- 


ANNOTATIONS. 

1 1 .  -Unmarried  or  unprovided.]  The  text  is  explained  otherwise  by  Jlmuta- 
Valour..  (C.  4.  Scot.  3.  §  13.  and  23.) 

Married  and  unmarried.]  Married  signifies  espoused;  nnmarried,  maiden. 
Subodhinl. 

Endowed  and  unendowed.]  Endowed  signifies  supplied  with  wealth  ;  unendowed, 
unfurnished  with  properly.  Balatn-bhaUa. 

*  Balam-bbatfa.  f  Gautama,  2S.  22.  J  Yajiiavalkya,  2.  116. 

§  Vide  §  1 .  !!  Yajnavalkya,  2.  119—120.  .  ( 

(“> Scc  X'K'm  Pcruti  y.  ill.  lluil/m  Bed"/.  1  Moore,  I.  A  Ca.  102  per  Vih ram 

'a-fjmafy.—B'Jt.  ‘  ’  .  . 
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edPSk  succession  from  ancestors,  and  had  been  seized  by  others,  and 
remained  unrecovered  by  the  father  and  the  rest  through  inability  or 
'ftr  any  other  aause,  he,  among  the  sons,  who  recovers  it  with  the  ac- 
quieacenee  of  the  rest,  shall  not  give  up  to  the  brethren  or  other  co- 
heiilf?  the  person  recovering  it  shall  take  such  property. 

S.  If  it  be  lancf^he  takes  the  fourth  part,  and  the  remainder  is 
3  CuHia  di-  ^ually  sllared .Himoyig  all  the  brethren.  So  £ankha. 
rects,  tfc,  if  land  ordains  "  Landf  [inherited]  in  regular  succession,  but 
be  recovered  bv  which  had  been  formerly  lost  and  which  a  amgle  [heir] 


one  co-heir,  be  shall  recover  solely  by  his  c 
shall  hsve  a  quar-  divide  according  to  their  du 
ler  of  it.  given  him  a  fourth  part(6).” 


n  labour,  the  rest  may 
allotments,  having  first 


5.  The  close  '  »-  He  need  not  give  up  to  the  co-heirs,  what  has 

of  tile  pnssajtr  of  been  gained  by  him,  through  science,  by  reading  the 
Yajfiavalkja  (§  1.)  scriptures  or  by  expounding  their  meaning  :  the  ac- 
explained.  quirer  shall  retain  such  gains. 


6.  Here  the  phrase  “  any  thing  acquire^  by  himself,  without  de- 
6  The  acqoisi-  ^r'meilfc  t°  tile  father’s  estate,”  must  he  every  where 
lion  must  have  understood:  and  it  is  thus  connected  with  each  mem- 
been  made  with-  her  of  the  sentence  ;  what  is  obtained  from  a  friend, 
out  charge  to  the  without  detriment  to  the  paternal  cstal?;  what  is  rq- 
patrimony.  ceived  in  marriage,  without  waste  of  the  patrimoify’; 

what  is  redeemed,  of  the  hereditary  estate,  without  expenditure  of  an¬ 
cestral  property ;  what  is  gained  by  science,  without  use  of  the  father’s 
goods!  Consequently,  what  is  obtained  from  a  friend,  as  the  return  of 
an  obligation  conferred  at  the  charge  of  the  patrimony;  what  is  re¬ 
ceived  at  a  marriage  concluded  in  the  fojm  termed  Asura  or  the  like : 
what  is  recovered,  of  the  hereditary  estaW  by  the  expenditure  of  the 
father’s  goods ;  what  is  earned  by  science  acquired  at  the  expense  of 
ancestral  wealthy  all  that  must  be  shared  with  the  whole  of  the 
brethren  and  with  the  father. 


t.  Inherited  must  be  understood.]  Tbe  author  supplies  the  deficiency  in  flic 
text  cited  by  him.  The  words  “  in  succession”  are  in  the  text ;  “iulieiitcd”  must  be 
understood  to  complete  tbe  sense.  Subodhiui. 

6.  Any  thing  acquired  by  himself.]  Here,  according  io  Balnm-bliattn’s  remark, 
either  a  different  reading  is  proposed  (kincliit  for  anyat,)  or  an  interpretation  of  Hie 
words  of  the  text,  “  whatever  else  (anyat)”  being  explained  by  (kincliit.)  1  any  tiling.’ 

It  is  connected  with  every  other  member  of  the  sentence.]  More  is  implied  :  fur 
the  same  phrase  is  understood  in  every  instance,  slated  in  other  codes,  of  acquisitions 
exempt  from  partition.  Suhodbint. 

Tn  the  form  termed  A'snra.]  For,  at  such  a  marriage,  wealth  is  received  from  the 
bridegroom  by  tbe  (athtr  or  kinsmen  of  the  bride.  See  Manu,  3.  31. 

'  •  (S)  See  2  Sir.  II.  L.  37ft. — JM. 


rtr-V,OOKS. 


in  fin'  enutminUKl 


Tlius.  hi  nee  t.hc  plirase  '•  without  detriw.nt  t  o  the  fatherVestnte’’ 
is  in  every  place  understood  ;  what  is  obtained  by . 
d  »«•)•»-  simple  acceptance,  without  waste  of  the  patrimony' 
i  1S  to  part  ition.  But,  if  that  were  not  under* 

st  ood  with  every  member  of  the  text,  presents  from 

. ,  . .  a  friend ,  a  dowry  received  at  a  marriage,  and  other 

hie.  particular  acquisitions,  need  not  have  been  specified. 

8.  But,  it  is  alleged,  the  enumeration  of  amicable  gifts  and  simi- 
S.  .A n  objection.  lar  acquisitions  is  pertinent,  as  showing,  that  such 
refuted,  gams  arc  exempt  from  partition,  though  obtained  at 

the  expense  of  the  patriniofiv.  Were  it  so,  this  would 
Passages  of  be  inconsistent  with  the  received  practice  of  unerring 
Jf'nvula  and  Km  persons,  and  would  contradict  a  passage  of _N4rada : 
miirTof  science  who  mam  tains  the  family  of  a  brother  studying 

‘  '  science,  shall  take,  be  he  ever  so  ignorant,  a  share  of 

the  wealth  gained  by  sciencU"*  Moreover  the  definition  of  wealth,  ^ 
not  particijiable.  which  is  gained  by  learning,  is  so  propounded  by 
Katvayana :  *•  Wealth. ^gained  thi-ough  science  which  was  acquired 
from  a  stranger  while  receiving  a,  ioveicii  maintenance,  is  termed  ac¬ 
quisition  through  learning.  ’(») 

0.  It  is  a  cou-  9.  Tluii  if  the  phrase  '•  without  detriment  to  the 

dition  inihc  cx  father  s  estaf!?.  be  taken  as  a  separate  sentence,  any 
gain 'be’  -without  thing  obtained  by  mere  acceptance  would  be  exempt 
loss  to  the  patri-  from  partition,  contrary  to  established  practice. 


ANNOTATIONS. 


7.  Thus  since  the  phrase  &c.]  A  different  reading  is  noticed  by  Bfrlam-bhatta 
“Not  thus;”  na  talha  instead  of  “ Thus”  tatha.  It  is  taken  as  a  distinct  sentence  ; 
and  is  explained  as  intimating,  that,  on  the  other  hand,  amicable  gifts  and  the  like,  ac¬ 
quired  without,  detriment  to  the  patrimony,  are  not  liable  to  partition.  According  to 
this  reading  and  interpretation,  that  short  sentence  belongs  to  the  preceding  paragraph. 

In  the  following  sentence  there  seems  l.o  be  another  difference  of  readme,  in  the 
phrase  “  without  waste  (or  with  waste)  of  the  patrimony.”  Hut  the  reading,  which  is 
countenanced  by  the  exposition  ghen  in  the  Suhodhinf,  h3s  been  preferred. 

Since  the  phrase  ,c  without  detriment  to  the  father’s  estate.”]  Since  that  portion 
of  the  text  is  applicable  to  amicable  gifts  and  other  acquisitions  which  are  specified  as 
exempt  from  partiiion,  therefore,  as  those  acquisitions  made  at  the  charge  of  the  patri¬ 
mony' are  liable  to  be  shared,  so  any  thing  obtained  b.v  mere  acceptance,  not  being  in¬ 
cluded  among  such  acquisitions,  must  be  subject  to  partition,  though  procured  without 
use  of  t  he  paternal  goods.  Suhodhinf. 

8.  As  showing  that  such  gains  are  exempt  from  partition.]  A  difference  in  the  read¬ 
ing  of  this  passage,  hh/fj ratvat  (in  the  ablati  re  case')  instead  of  bhajyatvava  (in  the  dative), 
is  mentioned  by'  Balam-bhatta.;  but  he  makes  no  difference  in  the  interpretation. 

Would  contradict  a  passage  of  Narada.]  Since  the  support  of  the  family  is  here 
stated  as  a  reason  for  partaking  of  the  property,  the  right  of  participation  in  the  gains 
of  science  is  founded  on  a  special  cause  ;  and  is" not.  a  natural  consequence  of  relation 
ns  a  brother:  and  the  gains  of  science  are  not  naturally  liable  to  partition,  and  are 
therefore  mentioned  as  excepted  from-distribution.  •  ,  _ 


*  Nfirada,  13.  10.  1 

(A  8oc  /-o.iri.’foi  Bow  Botfasao  v.  Midlar  Bow  Bajot,  2  Knapp  P.  C.  Kep.  00 
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10.  This  [condition,  that  the  acquisition  be  without  detriment  to 

10.  W.  i«  the  patrimony,*]  is  made  evident  by  Manu  :  “  What  a 
corroborate*  by  »  brother  ha^  acquired  by  his  labour,  without  using  the 
passage  of  Itaaa.  patrimony,  he  need  not  give  up  to  the  co-heirs';  nor 
what  has  been  gained  by  science.”(o)t 

11.  Exposition  11.  By  labour]  by  science,  war  or  the  like, 

of  the  text.  J  J 

1SL  Is  it  not  unnecessary  to  declare,  that  effects  obtained  as  pre- 

13.  An  objeo-  sents  from  friends,  and  other  .similar  acquisitions  made 

tion  stated.  without  using  the  patrimony,  are  exempt  from  parti¬ 

tion  :  since  there  was  no  ground  for  supposing  a  partition  of  them  ? 
That  what  is  acquired,  belongs  to  the  acquirer,  and  to  no  other  person, 
is  well  known  :  but  a  denial  implies  the  possible  supposition  of  the 
contrary. 

13.  Here  a  certain  writer  thus  states  grounds  for  supposing  a 

IS.  An  erro-  partition.  By  interpreting  the  text,  “  After  the  deatli , 

neous  solution  of  of  the  father,  if  the  eldest  brother  acquire  any  wealtl)^ 
it  quoted.  a  share  of  that  belongs  to  the  younger  brothers  ;  pro¬ 

vided  they  have  duly  cultivated  science in  this  manner,  '  if  the 
eldest,  youngest  or  middlemost,  acquire  property  before  or  after  the 
death  of  the  father,  a  share  shall  accrue  to  the  rest,  whether  younger 
or  elder grounds  do  exist  for  supposing  friendly  presents  and  the 
like  to  be  liable  to  partition,  whether  or  not  the  father  be  living  :  that 
is  accordingly  denied. 

14.  The  argument  is  erroneous  :  since  there  is  not  here  a  denial 

14.  Refutation  of  what  might  be  supposed  ;  but  the  text  is  a  recite! 
of  it  and  solution  of  that  which  was  demonstratively  true :  for  most 
of  the  difficulty.  texts,  cited  under  this  head,  are  mere  recitals  of  that 
which  is  notorious  to  the  world. 

15.  Or  you  may  be  satisfied  with  considering  it  as  an  exception 

15.  Another  to  what  is  suggested  by  another  passage,  “All  the 
solution  proposed,  brethren  shall  be  equal  sharers  of  that  which  is  ac¬ 
quired  by  them  in  concert  .”§  and  it  is  therefore  a  mere  error  to  de¬ 
duce  the  suggestion  from  an  indefinite  import  of  the  word  “  eldest”  in 
the  text  before  cited  (§  13).  That  passage  must  be  interpreted  as  an 
exception  to  the  general  doctrine,  deduced  from  texts  concerning 
friendly  gifts  and  the  rest,  that  they  arc  exempt  from  partition,  both 
before  the  fathers  death  and  after  his  demise. 

16.  Other  things  exempt  from  partition,  have  been  enumerated 

10.  Minu  enu-  by  Manu  ;  “  Clothes,  vehicles,  ornaments,  prepared 

merntes  other  food,  women,  sacrifices  and  pious  acts,  as  well  as  the 
tilings  exempted,  common  way,  are  declared  not  liable  to  distribution.”!] 


t  *»•.*.  808.  The  cl 
Jiantiwettwn,  Ac.  See  Jtm 
%  Manu,  ».  804.  , 

|  Viliaspati  cited  qi  tin. 


s  passage  is  read  dilfcrenfly  by  Kulluka-bliatta, 
a  Ck.  0.  Sect.  1,  §  3. 


a.  ||  Manu,  fl.  219. 

I  range  11.  L.  3W.-AV. 


HINDI;'  I.AW- HOOKS. 


17.  Llothes.  Avlno.li  In, .ve  boo n  worn,  must  not  be 
ulcil.  Wlint.  is  nso-l  bv  each  person,  belongs  exclu- 
:ly  i.o  him  ;  mid  wmit  li.-ul  boon  worn  by  the  {Miter, 
si.  I io  given  l> v  bror, broil  parting  after  the  father’s 
o.i.se,  to  t.bc  person  who  partakes  of  food  at  his  obne- 
cs  :  as  directed  bv  \  rhaspati ••  The  clothes  and 
aniciits.  the  bod  and  similar  furniture,  appertaining 
die  la.tiier,  as  well  as  Ins  vehicle  and  the  like,  should 
riven,  alter  perlunmiv  them  with  fragrant  drugs  anil 
in  tbs  of  dowers,  to  the  person  who  partakes  of  the 
oral  rcii.i  ;t.  hut  new  clothes  are  subject  to  dia¬ 


ls.  Veld 

IS.  So  of  ve- 


Manu.P 

longs  to  the  fir 


■  sively  to  hi 
as  directed 
the  like  be 
co-hcirs  who  1 
not  be  divided 
to  the  eldest 
them  never  di 
beast  with  unc 
it  born.'  ' 


iffes.  as  horses,  litters  or  the  like.  Here 
vhich  each  person  rides,  belongs  exclu- 
But  the  father's  must  be  disposed  of 
regard  to  his  clothes.  If  the  horses  or 
meioiis  they  must  be  distributed  among 
live  bv  the  sale  of  them.  If  they  can- 
.  >  ne  number  being  unequal,  they  belong 
brother  :  as  ordained  by  Manu  ;  “  Let 
ivnle  a  single  goat  or  sheep,  or  a  single 
doven  hools :  a  single  goat  or  sheep  be- 


J  )  11 


the  wearer,  under 
the  test  of  Manu. 


20.  Prepared 


irnamenls  worn  bv  each  person  are  exlusivelv  bis. 
But  what  has  not  been  used,  is  common  and  liable  to 
partition.  “  Such  ornaments,  as  are  worn  by  women 
during  the  life  of  her  husband,  the  heirs  of  the  hus¬ 
band  shall  not  divide  among  themselves  :  they,  who 
do  so,  are  degraded  from  their  tribe.”+  It  appears 
from  the  condition  here  specified  (“  such  ornaments  as 
are  worn,”)  that  those,  which  are  not  worn  may  be 
divided  («). 

20.  Prepared  food,  as  lxiiled  rice,  sweet  cakes 
and  the  like,  must,  be  similarly  exempted  from  parti¬ 
tion.  Such  food  is  to  be  consumed  according  to  eir- 


ANNOTATIONS. 

18  The  number  being  unequal]  Inequality  here  signifies  insufficiency  for 
shares  ;  not  imparity  for  number.  Ami  this  is  fit.  Suppose  three  horses  and  three 
sous  i  since  the  number  is  adequate  to  the  allotment  of  shares,  the  horses  may  be  di¬ 
vided.  Suppose  four  horses  and  either  three  or  five  sons  .-  since  the  horses  do  not  an¬ 
swer  to  the'  number  of  co-heirs,  and  cannot  be  distributed  into  shares  in  their  kind,  and 
since  a  distribution  bv  means  of  the  value  is  forbidden,  and  the  cattle  is  directed  to  be 
eiven  to  ilie  eldest,  brother,  the  horses  may  be  divided  so  far  as  they  are  adequate  to 
ike  shares,  and  the  suiplus  shall  be,  given  to  the  eldest.  Throughout  this  title,  M»p»- 
ri'.y  must  lie  so  understood.  Stibodhim. 


9.119.  -j  Manu,  9.  200. 

W  See  1  Strange,  H.  L.  50 :  2  Ibid.  370. — JEW. 
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21.  Water,  or  a  reservoir  of  it,  as  a  well  or  the  like,  being 
81.  &  veil  it  to  unequal  [to  the  allotment  of  shares,]  must  not  be  dis- 

be  ua cd  by  taros.  trjbuted  by  means  of  the  value ;  but  is  to  be  used  [by 

the  oo-hewr]  by  turns. 

22.  ,The  women  or  female  slaves,  being  unequal  [in  number,  to 

ale  the  shares,]  must  not  be  divided  by  the  value,  but 
sla»et  s»Tl».  should  be  employed  in  labour  [for  the  co-heirs]  alter- 
bour  forthe  heirs  nately.  But  women  (adulteresses  or  others)  kept  in 
by  turns;  but  con-  concubinage  by  the  father,  must  not  be  shared  by  the 
cubmw  ere  got  to  SOns,  though  equal  in  number :  for  the  text  of  Gautama 
be  shared.  forbids  it.  “  No  partition  is  allowed  in  the  case  of 

Gautama  for-  women  connected  [with  the  father  or  with  one  of  the 
blds  ll-  co-heirs.”* 

23.  The  term  yogakshema  is  a  conjunctive  compound  resolvable 
23  Interne-  ’nto  J0!?1  and  kshema.  By  the  word  yoga  is  signified 

tatiooof  Yoga,  and  a  cause  of  obtaining  something  not  already  obtained: 
Kshema  sacrldces  that  is,  a  sacrificial  act  to  be  performed  with  fire  con- 
and  pious  acts,  in  secrated  according  to  the  Veda,  and  the  law.  By  the 
cited 16  term  kshema  is  denoted  an  auspicious  act  which  be- 

”  '  comes  the  means  of  conservation  of  what  has  been  ob¬ 

tained  :  such  is  the  making  of  a  pool  or  a  garden,  or  the  giving  of  alms 
elsewhere  than  at  the  altar.  Both  these,  though  appertaining  to  the 
father,  or  though  accomplished  at  the  charge  of  the  patrimony,  are  in¬ 
divisible  ;  as  Laugikshi  declares.  “  The  learned  have  named  a  conser¬ 
vatory  act  kshema,  and  a  sacrificial  one  yoga  ;  both  are  pronounced  in¬ 
divisible  :  and  so  are  the  bed  and  the  chair. 

21  Some  hold,  that  by  the  compound  term  yoga-ksheraa,  those, 

24.  Other  in-  who  effect  sacrificial  and  conservatory  acts  ()'Oga  and 
terpretations  of  kshema),  are  intended,  as  the  king’s  counsellors,  the 
the  same  term.  stipendiary  priests,  and  the  rest.  Others  say,  weapons, 
cowtails,  parasols,  shoes  And  similar  tilings  are  meant. 


26.  The  com-  25,  The  common  way,  or  road  of  ingress  and 
mon  way  is  indi-  egress  to  and  from  the  house,  garden,  or  the  like,  is 
also  indivisible. 


ANNOTATIONS. 

21;  Being  unequal.]  It  is  thus  hinted,  that,  if  the  number  be  adequate,  parti¬ 
tion  takes  place.  Bflam-bhatta. 

22.  '•'Women  connected.”]  Enjoyed,  or  kept  in  concubinage.  Subodhini. 

Tamale  slaves,  being  taken  for  enjoyment  by  any  one  of  the  brethren  or  co-kcirs, 
belong*  egghuively  to  him.  Haradatta  on  Gautama. 

24.  Some  hold.]  The  interpretation,  given  by  Medkalilbi  and  llic  Kalpataru,  is 

stated.  Baltm-bfcaffa., 


20.  Th« 


Uonnas,  concern- 

irtcl'dtotlLT, 

like  a  passage  ol 
Vrhaspati. 

ferior  tribe  :  e 
BiAhmam  In.'t 


exclusion  ol  lnml  from  partition.  as  stated  by  Ue&niw, 
(•  SacnPicml  gams,  land,  written  documents,  prqwrod 
food,  water,  and  women,  arc  indivisible  ftmongklns- 
mcn  even  to  the  thousandth  degree  ;”)  bears  reference 
to  sons  ol  a  Brfdnnnna  by  women  of  the  military  and 
other  interior  tribes  :  tor  it  is  ordained  [by  Vihasjiatjj] 
“  Land,  obtained  by  acceptance  of  donation,  must  not 
be  given  to  the  son  of  a  KsliatnyS  6r  other  wife  of  in- 
wen  though  lus  father  give  it  to  him,  the  son  of  the 
>  resume  it.  when  lus  fattier  is  dead.”* 


27.  A  term  in  the  27.  Sacrificial  gains]  acquired  by  officiating  at 

text  explained.  religious  ceremonies. 


2s.  In  general  2S.  What  is  obtained  through  the  father’s  favour, 

the  father’s  dona-  will  be  subsequently  declared  exempt  from  partition.]" 
tions  to  his  sons  Tlie  supposition  that  any  thing,  acquired  by  trans- 
are  not  divisible,  grossing  restrictions  regarding  the  mode  of  acquisition, 
is  indivisible,  lias  been  already  refuted.:]  ' 


29.  The  ncquir- 

share  if  the  patri¬ 
mony  ha  ic  been 
tiso.ii :  by  the  text, 
of  Vasishtha. 


29.  It  is  settled,  that  whatever  is  acquired  at 
the  charge  of  the  patrimony,  is  subject  to  partition. 
But  the  acquirer  shall,  m  such  a.  case,  have  a  double 
share,  by  the  text  of  Vasishtha.  ••  Be,  among  them, 
who  has  made  an  acquisition,  may  take  a  double  por¬ 
tion  of  it..”$ 


30.  Moi  how-  30.  The  author  propounds  an  exception  to  that 

over,  where  the  maxim.  *•  But,  if  the  common  stock  be  improved,  an 
common  ^  stock  is  equal  division  is  ordained. («)”[| 


31.  Among  unsepa.rated  brethren,  if  the  common  stock  be  ini- 
ol.  Exposition  proved  or  augmented  by  aiiy  one  of  them,  through 
of  the  icxt  of  agriculture,  commerce  or  similar  means,  an  equal  dis- 
Yitjfiavalkya.  tribution  nevertheless  takes  place [b)  ;  and  a  double 
share  is  not  allotted  to  the  acquirer. 


ANNOTATIONS. 

29.  He,  among  them.]  Among  the  brethren.  Subodhim. 


«  This  is  a  passage  of  Vrhaspati,  according  to  the  remark  of  Bilam-blmffa  ;  ami 
il  is  cited  as  sueii  by  Jfmfita-vahana,  C-  9.  §  19. 
f  Sect.  6.  §  13. 16.  %  Sect.  1.  §  1C.  §  Vasishtha,  17.  42.  ||  l'ajnavalkya,  2.  121. 

(«)  See  2  Str.  H.  L.  383. — Ed. 

(b)  But  there  is  no  rule  of  law  which  precludes  one  member  of  an  undivided  fami¬ 
ly,  though  living  together,  from  entering  into  au  agreement  with  bis  co-parceners  in 
respect  of  the  expenditure  upon  the  family  property  and  repayment  of  self-acquired 
funds ;  and  such  an  agreement,  is  rendered  more  reasonable  and  probable  where  por- 
tions  of  the  family  property  are  occupied  and  enjoyed  by  each  of  the  membera  living 
separately.  See  Mullmmfm  Guvafra  v.  SMiramauiya  Gauadoa  1  Mad.  If.  C.  B'P- 
AH  "ml  see  1  Strange,  H.  L.  19S :  2  YV.  Macn.  P.  H.  Ij.  1Q2 :  6  Moo.  I  A.  Ca 
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SECTION  V. 


Squat  rights  of  Father  and  Son  in  property  ancestral. 

1  Oihffftniu  The  distribution  of  the  paternal  estate  among 

share  the  allot-  30118  bas  been  shown ;  the  author  next  propounds  a 
meat  which  their  special  rule  concerning  the  division  of  the  grandfather’s 
deceased  father  effects  by  grandsons.  “  Among  grandsons  by  different 
■would  have  had.  fathers,  the  allotment  of  shares  is  according  to  the 
fathers.”* 

2.  Although  grandsons  have  by  birth  a.  right  in  the  grandfather’s 

2.  Exposition  estate,  equally  with  sons ;  still  the  distribution  of  the 

of  Yfijnavalkya’s  grandfather’s  property  must  be  adjusted  through  their 
text-  fathers,  an  "  not  with  reference  to  themselves.  The 

meaning  herit  expressed  is  this :  if  unseparated  brothers  die,  leaving 
male  issue ;  and  the  number  of  sons  be  unequal,  one  having  two  sons^ 
another  three,  and  a  third  four ;  the  two  receive  a  single  share  in  right 
of  their  father,  the  other  three  take  one  share  appertaining  to  their  fa¬ 
ther,  and  the  remaining  four  similarly  obtain  one  share  due  to  their 
father.  So,  if  some  of  the  sons  be  living  and  some  have  died  leaving 
male  issue  ;  the  same  method  should  be  observed  :  the  surviving  sons 
take  their  own  allotments,  and  the  sons  of  their  deceased  brothers  re¬ 
ceive  the  shares  of  their  own  fathers  respectively.  Such  is  the  adjust¬ 
ment  prescribed  by  the  text. 

3.  If  the  father  be  alive,  and  separate  from  the  grandfather,  or  if 

3.  The  right  of  he  have  no  brothers,  a  partition  of  the  grandfather’s 
father  and  son  in  estate,  with  the  grandson  would  not  take  place ;  since 
property  aocea-  jt,  has  been  directed,  that  shares  shall  be  allotted,  in 
trai,  is  equal-  right  of  the  lather,  if'  he  be  deceased  :  or,  admitting 
partition  to  take  place,  it  would  be  made  according  to  the  pleasure  of 
the  father,  like  a  distribution  of  his  own  acquisitions :  to  obviate  this 
doubt  the  author  says  ;  “  For  the  ownership  of  father  and  son  is  the 
same  in  land,  which  was  acquired  by  the  grandfather,  or  in  a  corrody, 
or  in  chattels  [which  belonged  to  him.”Jf 


ANNOTATIONS. 

1.  Grandsons  by  different  fathers.]  Children  of  distinct,  fathers  ;  meaning  sous 
of  brothers.  Another  reading  also  occurs  :  pramfta-pitrkanam  “  whose  fathers  arc  de¬ 
ceased,”  instead  of  aneka-pitrkanam  “  whose  fathers  arc  different.”  Subodhiui. 

Balam-bha;ta  notices  another  variation  of  the  reading,  hut  with  disapprobation; 
aneka-pittkanim-  it  intends  the  same  meaning,  though  inaccurately  expressed. 

3.  Ifhe  bn  deceased.]  A  variation  in  the  reading  and  punctuation  nf  the  passage 

i>  noticed  by  Balam-bhatta :  ‘  vibhago  n’isti  dhriyaminc ;  apitari  pitito  bhaga  kalpane- 
tjnktatvkt,’  (instead  trf  vibhago  u’isti;  adhriyamanc  pitari  piltto,  &c.)  ■■  partition 
would  not  take  plnoe,  if  lie.be  living,  since  it  is  directed  that  shares  shall  be  abutted  in 
right  of  the  father,  if  he  be  deceased.” 


*  Yajuavalkra,  2.  121. 


In  Kncli  property,  winch  was  acquired  by  the  paternal  grand 
lincc  the  Either.  through  acceptance  of  gifts,  or  by  conquest  01 
s  miuhI,  other  means  [as  commerce,  agriculture,  or  service,* 
1  is  nut.  the  ownership  of  father  and  son  is  notorious:  ami 
Hither  s  therefore  partition  does  take  place.  For,  or  because 
,.1"1  the  right  is  equal,  or  alike,  therefore  partition  i«  not 
a  <  on  c  restrictec[  t0  i)e  made  by  the  father’s  choice ;  nor  has  h< 
a  double  share. 

■the same  ,J.  Hence  also  it  is  ordained  by  the  precedin': 

he  disl.n-  text,  that  ‘  the  allotment  of  shares  shall  be  accord - 
as  before  mg  to  the  fathers.”  1.)  although  the  right  bt 
!•)  equal.  £ 

The  first  text  ■•When  the  father  makes  a  partition,  &.c.‘ 
(Sect.  2.  §  1.)  relates  to  property  acquired  by  the  fa 
tlier  pas  tlier  lnmself.  So  does  that  which  ordains  a  doubh 


swing  passage,  "  W'hile  both  parents  live,  the  control  remains,  evei 
ugh  they  have  arrived  at  old  age  ;  j  must  relate  to  effects  acquiree 
the  father  or  mother.  This  other  passage.  They  have  not  powei 
r  it  (the  paternal  estate)  while  their  parents  live  ;”§  must  also  bi 
rred  to  the  same  subject. 
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8.  Thus,  while  the  mother  is  capable  of  bearing 
more  sons,  and  the  father  retains  his  worldly  affec¬ 
tions  and  does  not  desire  partition,  a  distribution  of 
the  grandfather’s  estate  does  nevertheless  take  place  by 
the  will  of  the  son(a). 

9.  So  likewise,  the  grandson  has  a  right  of 
prohibition,  if  his  unseparated  father  is  making  a  do¬ 
nation,  or  a  sale,  of  effects  inherited  from  the  grand¬ 
father  :  but  he  has  no  right  of  interference,  if  the 
effects  were  acquired  by  the  father.  On  the  contrary, 
he  must  acquiesce,  because  he  is  dependant. 

10.  Consequently  the  difference  is  this :  although  he  have  a 

10.  The  die-  right  by  birth  in  his  father’s  and  in  his  grandfather’s 

tioction  stated  property  ;  still,  since  he  is  dependant  on  his  father  in 
explicitly.  regard  to  the  paternal  estate,  and  since  the  father  has 

a  predominant  interqpt  as  i{  was  acquired  by  himself,  the  son  must 
acquiesce  in  the  father’s  disposal  of  his  own  acquired  property  :  but, 
since  both  have  indiscriminately  a  right  in  the  grandfather’s  estate,  the 
son  has  a  power  of  interdiction  [if  the  father  be  dissipating  the 
property.*] 

11.  Manu  likewise  shows,  that  the  father,  however  reluctant, 

11.  A  passage  must  divide  with  his  sons,  at  their  pleasure,  the  effects 

of  Mann  cited  and  acquired  by  the  paternal  grandfather  ;  declaring,  as  he 
explained.  does  ("  If  the  father  recover  paternal  wealth  not  re¬ 

covered  by  his  co-heirs,  he  shall  not,  unless  willing,  share  it  with  his 
sons ;  for  in  fact  it  was  acquired  by  him  :”)f  that,  if  the  father  recover 
property,  which  had  been  acquired  by  an  ancestor,  and  taken  away  by 
a  stranger,  but  not  redeemed  by  the  grandfather,  he  need  not  himself 
share  it,  against  his  inclination,  with  his  sons  ;  any  more  than  he  need 
give  up  his  own  acquisitions. 


&*»*&**>' 
ante  aw  toe* 
•eted  bytho  tern 


9.  ’ll*  grand- 

r’sSr’g 

dissipation  of  the 
inherited  property 
by  the  fathtr;  but 


SECTION  VI. 


Rights  of  a  posthumous  son  and  of  one  born  after  the  partition . 


1.  A  ton,  bora  1.  How  shall  a  share  be  allotted  to  a  son  born 

ifter  partition,  is  subsequently  to  a  partition  of  the  estate  ?  The  author 
conformably  with  replies  "  When  the  sons  have  been  separated  one 
the  text  of  TAjfia-  who  is  [afterwards]  tiorn  of  a  woman  equal  m  class, 
Txlltya.  shares  the  distribution."; 


*  Snbodbist  t  Manu,  9,  *09.  $  k'ajnuvalkya, 

(<t)  Thia  section,  like  »ec.  10,  applic.  to  division* 

Muitdi  v.  SutHnmsm</<t  Moduli,  1  Mad.  11.  G-  hi 
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2.  The  sons  being  separated  from  their  father,  one,  who  «h*U  be" 

2.  He  takes  afterwards  born  of  a  wife  equal  in  class,  shatt^share 

the  allotments  of  the  distribution.  What  is  distributed,  is  dlstlibt^iiOn, 
his  rather  and  meaning  the  allotments  of  the  fath'er  and  mother -."he 
mother.  shares  that- ;  in  other  words,  he  obtains  after  [the  de¬ 

mise  of*]  bis  parents,  both  their  portions :  his  mother’s  portion,  however, 
only  if  there  be  no  daughter ;  for  it  is  declared  that  “  Daughters  share 
the  residue  of  their  mother’s  proper  ty,  after  payment  of  her  debts. ’’t 

3.  Bom.  of  a  3.  But  a  son  by  a  woman  of  a  different  tribe, 

femit"  tribe*' "he  rece’ves  merety  his  own  proper  share,  from  his  father's 
takes  only’  Ids  e-state>  the  whole  of  his  mother’s  property  [if 
proper  allotment  there  be  no  daughter.}] 

(Sect,  S.) 

4.  The  same  rule  is  propounded  by  Manu  :  “  A  son,  bom  after  a 
i.  Passages  of  division,  shall  alone  take  the  parental  wealth.”§  The 

Maun  and  Vrli.-ts-  term  parental  (pitryam)  must  be  here  interpreted  ‘  ap- 
pati  of  like  im-  pertaining  to  both  father'and  mother for  it  is  or- 
Port-  dained,  that  "  A  son,  born  before  partition,  has  no 

claim  on  the  wealth  of  his  parents nor  one,  begotten  after  it,  on  that 
of  his  brother.”|| 

5.  The  meaning  of  the  text  is  this  :  one,  born  previously  to  the  dis- 
5.  Exposition  tribution  of  the  estate,  has  no  property  in  the  share  al- 

of  the  test  last  lotted  to  his  father  and  mother  who  are  separated  [from 
cited.  their  elder  children!?]  ;  nor  is  one,  born  of  parents 

separated  [from  their  children],  a  proprietor  of  his  brother’s  allotment. 

<3.  Thus,  whatever  has  been  acquired  by  the  father  in  the  period 

m,  ,  ,  subsequent  to  partition,  belongs  entirely  to  the  son 

subseqiien/acqui*  torn  after  separation.  For  it  is  so  ordained  :  “  All  the 
virions  belong  to  wealth,  which  is  acquired  by  the  father  himself,  who 
the  son  born  after  has  made  a  partition  with  his  sons,  goes  to  the  son  be- 
separation.  gotten  by  him  after  the  partition  :  those,  bom  before 

it,  are  declared  to  have  no  right."** 


ANNOTATIONS. 

2.  If  there  be  no  daughter.]  But,  if  there  be  a  daughter, 
his  mother’s  portion.  Snbodhini. 

3.  His  own  proper  share.]  See  Section  8. 

From  his  father’s  estate.]  Biilam-bhaDa  here  notices  a  dif 
in  the  accusative,  for  nilryAt  in  the  ablative  :  and  afterwards,  m 
inatuK  “  his  mother’s.”  The  sense  is  not  materially  atfected  by  tlies 


1.  On  the  wealth  of  his  parents.]  This  passage,  being  read  differently  by  Jtmfi'a- 
la  :C!i  7.  §  5.),  Who  writes  pitrye  “parental  or  paternal"  instead  of  pitroli  “of 
hot  ii  parents,”  is  not  less  ambiguous  according  to  that  reading,  than  the  teat  cited 
hum  Manu. 

b.  In  the  share.]  BAlam-bhatta  censures  another  reading,  vibbage  “  in  the  divi- 
for  bh&gc  “ia  the  share.” 


■  *  Balam-bliatta.  f  Yajhavalkya,  2. 118.  Vide  supra.  Sect.  3.  §  8.  }  Snbodhini. 

i  Manu,  0.  216.  ||  Vrhaspati.  l(  Bal&m-bhatta. 

**  Vrhaspati.  See  Jfmuta-vabana,  Cb.  7.  §  6- 
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'  7.  BttV  the  son,  bom  subsequently  to  the  separation,  must,  after 

1.  Tit  in  stir  the  °f  his  father,  share  the  goods  with  those 

ed  howerer'with  wljo  reunited  themselves  with  the  father  after  the 
»neh  bicthlfa  as  partition :  as  directed  by  Manu ;  "■  Or  he  shall  parti- 
ware  raoiuWd.  cipate  with  such  of  the  brethren,  as  are  reunited  with 
the  father.”* 

8  K&t  ef  a  ••  When  brethren  have  made  a  partition  subse- 

poithuwma  ion ;  quently  to  their  father’s  demise,  how  shall  a  share  be 
declared  fa  a  nas*  allotted  to  a  son  born  afterwards  ?  The  autKor  replies 
*»fr*  rf  TAjfia-  “  His  allotment  must  absolutely  be  made,  out  of  the 
relkya.  visible  estate  corrected  for  income  and  expenditure.’’^ 

9.  A  share  allotted  for  one  who  is  born  after  a  separation  of  the 

9  Exposition  brethren,  which  took  place  subsequently  to  the  death 

of  the  text/  the  father,  at  a  time  when  the  mother’s  pregnancy 

was  not  manifest,  is  "his  allotment.”  But  whence 
shall  it  be  taken  ?  The  author  replies,  “  from  the  visible  estate”  re¬ 
ceived  by  the  brethren,  "  corrected  for  income  and  expenditure.”  In¬ 
come  is  the  daily,  monthly  or  annual  produce.  Liquidation  of  debts 
contracted  by  the  father,  is  expenditure.  Out  of  the  amount  of  pro¬ 
perty  corrected  by  allowing  for  both  income  and  expenditure,  a  shave 
should  be  taken  and  allotted  to  the  [posthumous  son.] 

.  10.  The  meaning  here  expressed  is  this  :  Includ- 

share  is  formed  *nS  *n  the  several  shares  the  income  thence  arisen, 
for  bim,  ont of  the  an4  subtracting  the  father’s  debts,  a  small  part  should 
allotments  of  the  be  taken  from  the  remainder  of  the  shares  respective- 
rest;  making  al-  ly,  and  an  allotment,  equal  to  their  own  portions, 
and*for  debts6*1”  sb°u^  be  thus  formed  for  the  [posthumous]  son  born 
after  partition. 

•  ANNOTATIONS. 

8.  Absolutely.]  The  particle  vii  is  here  employed  affirmatively.  The  meaning  is, 
that  an  allotment  for  them  should  be  made  only  from  the  visible  estate  corrected  for 
income  and  expenditure.  Subodhini. 


■  wntlevxlood  to  ne  likewise  applicable  in  the 
:i  nephew,  who  is  lorn  after  the  separates  of 
threw ;  the  pregnancy  of  the  brother’s  widow, 
is  vet  childless,  not  having  been  manifest  at  the 


12.  But.  if  she  were  evidently  pregnant.,  the  distribution  should 
12.  If  the  pres-  lie  marie,  after  awaiting  her  delivery;  as  Vaaishtha 

nancy  be  manlier.*,  directs,  "Partition  of  heritage  [takes  place]*  among 
the  n.imUua  brothers  [having  waited]  until  the  delivery  of  such 
Tvcmrd  until  alter  t*ie  'vt-ornen,  as  are  childless  [but  pregnant].”*  This 
the  delivery  -  a«  .should  be  interpreted,  ‘  having  waited  until  the 

directed  by  A  a-  deliv  ery  of  the  women  who  are  pregnant.’ 
sishtha.  ‘  '  ‘  8 

13.  It-  has  been  stated,  that  the  son,  born  after  partition,  takes 
13  Presents  of  the  whole  of  bis  father’s  goods  and  of  his  mother’s.  + 

parents  to  their  But  if  the  father,  or  the  mother,  affectionately  bestow 
children  are  in-  ornaments  or  other  presents  on  a  separated  son,  that 
comestible nc-  gift,  must  not  be  resisted  by  the  son  bom  after  parti - 
valk"jS  ,0  f1011 ;  or>  ’f  actually  given,  must  not  be  resumed.  So 

'  ‘  the  author  declares  :  « But  effects,  which  have  been 

given  by  the  father,  or  by  the  mother,  belong  to  him  on  whom  they 


]  1.  IVho  was  yet  childless.]  This  is  according  to  the  reading  and  interpretation 
followed  by  Bilam-bhatta.  He  notices,  however,  another  reading,  (aprajaaya  instead  of 
aprajasi,)  which  connects  the  epithet  of  “  childless"  with  the  brother. 

12.  Such  of  the  women  as  are  childless  but  pregnant.]  Vachespati-miqra  con¬ 
nects  the  word  "  women”  (or  ‘  wives’)  with  the  term  “  Drothers.”  The  K&Jpataru,  and 
other  compilations,  also  understand  the  wives  of  brothers  to  be  meant ;  but,  in  the 
SuiHi-chaudrika,  the  passage  is  interpreted  as  relating  to  the  widows,  of  the  father.  All 
concur  in  explainiug  it  as  meant  of  pregnant  widows. 

This  text  should  be  interpreted.]  The  most  natural  construction  of  the  original 
test  is  ‘  Partition  of  heritaee  is  among  brothers  and  women  who  are  childless;  until 
the  birth  of  issue.’  The  authors  of  the  Kalpataru  and  Chmiamani  follow  that  interpreta¬ 
tion,  and  conclude  that  *  a  share  should  be  set  apart  for  the  widow  who  is  likely  to  have 
issue  (being  supposed  pregnant) :  and  when  she  is  delivered,  the  share  is  assigned  to 
her  sou,  if  she  bear  male  issue  ;  but,  if  a  son  be  not  born,  the  share  goes  to  the  brethren 
and  the' woman  shall  have  a  maintenance.'  The  author  of  the  Smtti-chandrika  acknow¬ 
ledges  that  to  be  the  natural  construction  of  the  words ;  but  rejects  the  consequent  in¬ 
terpretation,  because  it  contains  a  contradiction,  and  because  widows  arc  not  entitled  to 
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14.  ':'WW  is  given  (whether  ornaments  or  other  effects,)  by  the 
14.  WMOa  father  aid  by  the  mother,  being  separated  from  their 
gi*«  after  *  ffi.  children,  to  a  son  already  separated,  belongs  exelu- 
Titna ;  •  eively  to  him ;  and  does  not  become  the  property  of 

the  son  born  after  the  partition. 


IS  Othtfoc  it  15.  By  parity  of  reason,  what  was  given  to  any 

one,  before  the  separation,  appertains  solely  to  him. 

16.  So,  among  brethren,  dividing  the  allotment  of  their  parents 
16.  This  equally  who  were  separated  from  them,  after  (lie  demise  of 
holds  good  when  those  parents,  (as  may  be  done  by  the  brothers;  if 
theseparatedsona  there  be  no  son  born  subsequently  to  the  original  par- 
are  the  heirs.  _  titioil,)  what  had  been  given  by  the  father  and  mo¬ 
ther  to  each  of  them,  belongs  severally  to  each,  and  is  shared  by.  mo. 
other.  This  must  be  understood.  ■  -p '  p  , 


'  SECTION  VII. 


Shares  allotted  to  provide  for  toidoivs  and  for  the  nuptials  dfunmar- 
ried  daughters. — The  initiation  of  uninitiated  brothers  defrwjf&fr'-*’-'  ■  ' 
out  of  the  joint  fiends. 


1.  When  a  distribution  is  made  during  the  life  of  the  father,  the 
-  T,  . ,  participation  of  his  wives,  equally  with  his  sons,  has 
of  the  father°are  been  directed.  (“  If  he  make  the  allotments  equal,  his 
entitled  to  equal  wives  must  be  rendered  partakers  of  like  portions.”*) 
shares  with  the  The  author  now  proceeds  to  declare  their  equal  parti- 
*•*}•“  PrfJitle<*  cipation,  when  the  separation  takes  place  after  the  de- 
ejr  ijnava  ya.  mise  0f  the  father  :  “  Of  heirs  dividing  after  the  death 
of  the  father,  let  the  mother  also  take  an  equal  share.”f 


S.  Swwtkrn 
of  tha  text 
Thn  latently 
half,  if  they  haw 
peculiar  propotty. 


2.  Of  heirs  separating  after  the  decease  of  the 
father,  the  mother  shall  take  a  share  equal  to  that  of 
a  son ;  provided  no  separate  property  had  been  given 
to  her.  But,  if  any  had  been  received  by  her,  she  is 
entitled  to  half  a  share,  as  will  be  explained(or).t 


ANNOTATIONS. 

S.  Tin  tidal  no  separate  property  had  been  siren.]  Peculiar  properly  of  a  wo- 
mob  (strfdhana.)  .Vide  C.  2.  Sect.  11.'$  1. 


*  Section  I.  4  8.  .  t  Yqjfiayaftya,  2-  124.’  J  Vide  V.  2.  Seel.  11.  «  34. 
(a)  See  2  Str.  II,  1,.  S07,  3S3,  404.—*/. 


3.  If  any  of  the  brethren  be  uninitiated,  when 
the  father  dies,  who  is  competent  to  complete  their 
initiation.  ?  The  author  replies  :  “  Upinitiated  brother* 
should  be  initiated  by  those,  for  whom  the  ceretnonie* 
have  been  already  completed.”* 

4.  By  the  brethren,  who  make  a  partition  after 
the  decease  of  their  father,  the  uninitiated  brothers 
should  be  initiated  at  the  charge  of  the  whole  estate. 

5.  In  regard  to  unmarried  sisters,  the  author 
states  a  different  rule  :  "  But  sisters  shouldlbe  dispos¬ 
ed  of  in  marriage,  giving  them  as  an  allotment,  the 
fourth  part  of  a  brother’s  own  share(a).’’t 
rport  of  the  passage  is  this :  Sisters  also,  who  are  not 
already  married,  must  be  disposed  of,  in  marriage,  by 
the  brethren,  contributing  a  fourth  part  out  of  their 
own  allotments^).  Hence  it  appears,  that  daughters 
also  participate  after  the  death  of  their  father.  Here, 
in  saying  “  of  a  brother’s  own  share,”  the  meaning  is 
not,  that  a  fourth  part  shall  be  deducted  out  of  the 
portions  allotted  to  each  brother,  and  shall  be  so  con¬ 
tributed  ;  but  that  the  girl  shall  be  allowed  to  partici¬ 
pate  for  a  quarter  of  such  a  share  as  would  be  assign¬ 
able  to  a  brother  of  the  same  rank  with  herself.  The 
sense  expressed  is  this  :  if  the  maiden  be  daughter  of 
a  BrShmani,  she  has  a  quarter  of  so  much  as  is  the 

amount  of  an  allotment  for  a  son  by  a  BrShmani  wife. 


ANNOTATIONS. 

3.  Initiation.]  Sanskara;  a  succession  of  religious  rites  commencing  on  the 
pregnancy  of  the  mother  ami  terminating  with  the  investiture  of  the  sacerdotal  thread, 
or  with  the  return  of  the  student  to  his  family  and  finally  his  marriage. 

4.  By  the  brethren,  who  make  a  partition,  &c.]  By  such,  for  whom  all  the  initi¬ 
atory  ceremonies,  including  marriage,  have  been  completed.  Bilam-bhatta. 

After  the  decease  of  their  father  ]  In  like  manner,  while  the  father  is  living  but 
disqualified  by  degradation  from  his  tribe  or  other  incapacity,  if  the  brethren  be  them¬ 
selves  the  persons  who  make  the  partition,  the  same  rule  must  be  understood  in  regard 
to  the  initiation  of  brothers  at  the  charge  of  the  common  stock.  Bilam-bba.t.ta- 

6.  The  purport  of  the  passage  is  this.]  As  commentators  disagree  in  their  inter¬ 
pretation  of  the  text,  and  a  subtile  difficulty  does  arise,  the  author  proceeds  to  show, 
that  his  own  exposition,  and  no  other,  conveys  the  real  sense  of  the  passage.  Taking 
the  phrase  "the  uninitiated  should  be  initiated”  as  here  understood  from  the  preceding 
sentence  ($  3),  lie  expounds  the  text ;  “  Sisters  also,  who  are  not  already  married,  &a’ 

Some  thus  interpret  the  words  “  own  share  ‘  After  assigning  as  many  shares  as 
there  are  brothers,  a  quarter  part  should  be  given  to  a  sister,  out  of  their  several  allot¬ 
ments  :  so  that,  if  there  be  two  or  more  sisters,  a  quarter  of  every  share  must  be  given 
to  each  of  them.’ 

But  others  thus  expound  those  terms :  ‘  Deducting  a  quarter  from  each  of  their 
shares,  the  brothers  should  give  that  to  a  sister.  If  there  be  two  or  more  sisters,  they 
and  their  brothers  shall  respectively  take  the  same  subtracted  share  1 1  and  residue :]  and 
no  separate  deduction  shall  be  made  [for  each.’] 


tion  of  brothers 
should  be  com¬ 
pleted  out  of  the 


ther’s  slta 


the  amount  of  a 
brother’s  share,  is 


*  lajnavalkya,  2-  125. 

(a)  See  2  Str.  H.  L,  213.— Erf. 


f  Yajnavaikya.  2. 125. 

(5)  See  1  Strange,  H.  L.  404.— Erf. 
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7.  For  example,  if  a  certain  person  had  only  a  BrShmani  wife, 

j  -a. _ and  leaves  one  son  and  one  daughter ;  the  whole  pa¬ 
ir  here  tk* bro-  fevHAi  estate  should  be  divided  into  two  parts,  and  one 

there  tag  waters  such  part  be  subdivided  into  four  ;  and,  the  quarter 
“* M*  ti*  being  given  to  the  girl,  the  remainder  shall  be  taken 

tnhe.  by  the  son.  Or,  if  there  be  two  sons  and  one  daughter, 

the  whole  of  the  father’s  estate  should  be  divided  into  three  parts  ;  and 
one  such  part  be  ••subdivided  into  four :  and,  the  quarter  having  been 
given  to  wie  girl,  the  remainder  shall  be  shared  by  the  sons.  But,  if 
there  be  one  son  and  two  daughters,  the  father’s  propeiiy’should  be 
divided  into  thirds,  and  two  shares  be  severally  subdivided  into  quar¬ 
ters  :  then,  having  given  two  [quarter]  shares  to  the  girls,  the  son  shall 
take  the  whole  of  the  residue.  It  must  be  similarly  understood  in  any 
case  of  an  equal  or' unequal  number  of  brothers  and  sisters  alike  in 

8.  But,  if  there  be  one  son  of  a  Brahman!  wife  and  one  daughter 
8.  instance,  by  a  Kshatriya  woman,  the  paternal  estate  should  be 

where  they  are  of  divided  into  seven  parts  ;  and  the  three  parts,  which 
different  tribes.  would  be  assignable  to  the  son  of  a  Ksliatriy£  woman, 
must  be  subdivided  by  four :  then,  giving  such  fourth  part  to  the 
daughter  of  the  Kshatriyd  wife,  the  son  of  the  Br&hmani  shall  take  the 
residue.  Or,  if  there  be  two  sons  of  the  BrShmani  and  one  daughter 
by  the  KshatriyA  wife,  the  father’s  estate  shall  be  divided  into  eleven 
parts  ;  and  three  parts,  which  would  be  assignable  to  a  son  by  a 
Kshatriyi  wife,  must  be  subdivided  by  four :  having  given  such  quar- 


ANNOTATIONS. 

Both  interpretations  are  unsuitable  :  ‘  for,  according  to  the  first,  if  there  t 
.  brother  and  seven  or  eigtit  sisters,*  nothing  will  remain  for  the  brother,  if  a  qt 
must  be  given  to  each  sister;  or,  if  there  be  no  sister  and  many  brothers.lhe  sisn 
a  greater  allottnent  than  a  brother,  if  a  quarter  must  be  given  to  her  by  each  i 
brothers;  and  this  is  inconsistent  with  a  text,  which  indicates,  that  a  daughter  s 
have  leas  than  a  son. 

Under  the  second  exposition,  if  there  be  one  sister  and  numerous  brother; 

same  objection  arises,  which  wr-  '-  r - ‘  “ - r  1  ” - J 

or  eight  sisters,  suppose  the  an 

of  that  is  very  inconsiderable,  aim  me  iuuuucui  m  u,,  u.  ii.  ■■■>  m  u.  . . 

the  terms. of  the  text  “  giving  them,  as  an  allotment.,  the  fourth  part,”  (§  5)  vou 


ount  of  the  brother’s  share  to 


at  the  precept  is  observed,  st 


exactly  a  qua 


there  ia  nothing  contradictory  to  the 
Suhodhinl. 

7.  Divided  into  two  parts,  and  on 
not  so  explicit,  it  might  have  rather  col 
five  parts  ;  one  for  the  sister,  and  four 

lotment  of  a  quarter  ol  the  amount  of  a  U.  .[iiu.ri.m  .  .  .  ......  ...  ,  U. 

the  distribution  exemplifi"!  in  the  trxt,  the  sister  receives  one  quarter  of  that 
she  would  have  received,  had  she  been  male  instead  of  female.  It  is,  however,  : 
instance  first  stated)  a  seventh  only  of  what  Iter  brother  actually  reserves  for  hints 


.  . .  .  into  four.]  If  the  1e 
.t  the  estate  should  be  divii 
(her:  which  would  he  exacti 
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ter  share  to  the  daughter  of  the  Kahatriya,  the  two  sons  of  the  Br4h- 
mani  shall  shave  and  take  the  whole  of  the  remainder,  Thus  the  mode 
of  distribution  may  he  inferred  in  anv  instance  of  an  equal  or  unequal 
number  of  brothers  and  sisters  dissimilar  in  rank.  ' 

9.  Nor  is  it  right  to  interpret  the  terms  of  the  text  (“  giving  the 

!).  The  allot,  fourth  part’'  §  3)  as  signifying  ‘  giving  money  suffi¬ 
cient  of  a  fourth  cient  for  her  marriage,’  by  considering  the  word 
int^d’' ^^le'cl !  "  f°urth’’  as  indefinite.  For  that  contradicts  the  text 

a'  suVrcicncWor  °*  Mann  “  To  the  maiden  sisters,  let  their  brothers 
defraying  3  'tV.  give  portions  out  of  their  own  allotments  respectively  : 
elnrgcs'’of  the  to  each  the  fourth  part  of  the  appropriate  share;  and 
marriage.  they,  who  refuse  to  give  it,  shall  be  degraded.”* 

10.  The  sense  of  this  passage  is  ns  follows.  Brothers,  of  the 
10.  Explana-  sacerdotal  and  other  tribes,  should  give  to  their  sisters 

tion  of  a  text  of  belonging  to  the  same  tribes,  portions  out  of  their  own 
Maim  of  like  im-  allotments ;  that  is,  out  of  the  shares  ordained  for  per- 
l,ort-  sons  of  their  own  rank,  as  subsequently  explained,  f 

They  should  give  to  each  sister  a  quarter  of  their  own  respective  allot¬ 
ments.  It  is  not  meant,  that  a  quarter  should  be  deducted  from  the 
share  of  each  and  he  given  to  the  sister.  But,  to  each  maiden,  should 
be  severally  allotted  the  quarter  of  a  share  ordained  for  a  son  of  the 
same  class.  The  mode  of  adjusting  the  division,  when  the  rank  is  dis¬ 
similar  and  the  number  unequal,  has  been  stated :  and  the  allotment 
of  such  a  share  appears  to  be  indispensably  requisite,  since  the  refusal 
of  it  is  pronounced  to  be  a  sin ;  “  They,  who  refuse  to  give  it,  shall 

be  degraded.”  (§  9.) 

11.  If  it  he  alleged,  that,  here  also,  the  mention  of  a  quarter  is 
ll  Au  obiec-  ^determinate,  and  the  allotment  of  property  sufficient 

tion  answered,  to  defray  the  expenses  of  the  nuptials  is  all  which  is 
meant  to  be  expressed  :  the  answer  is,  no ;  for  there 
is  not  any  proof,  that  the  allotment  of  a  quarter  of  a  share  is  indefinite 
in  both  codes:  and  the  withholding  of  it  is  pronounced  to  be  a  sin. 


ANNOTATIONS. 

his  is  consonant.]  Mcdbatiihi’s  interpretation  of  a  parallel  passage  of  Manu  i 
he  observes,  that  ‘  if  the  maiden  sisters  be  numerous,  the  portions  are  to  be  ad- 
at.  the  fourth  part  of  an  allotment  for  a  brother  of  the  same  class  :  thus  the 
ig  is,  let  the  son  take  three  parts,  and  let  the  damsel  take  the  fourth.’ 

For  her  marriage.]  Sanskira  (§  3.)  signifies,  in  this  instance,  marriage  :  since 
jvious  ceremonies  are  not  performed  for  females,  but  only  for  male  children. 

Out  of  their  own  allotments  respectively.”]  A  difference  in  the  reading  of  this 
e  is  remarKea  m  me  notes  on  Jfmuta-vuhana  (C.  3.  Sect.  2.  §  36).  A  further 
on  occurs  in  the  commentary  by  Medhatithi,  who  reads  SvabhyaH  svabhyaii  “  to 


11.  Iu  both  codes.]  In  the  text  of  YijSavalkya  and  in  that  of  Mann.  SubodhraS. 


Manu,  9,  US. 


t  Sect,  M  A 


•  t  Vide  infra.  §  9. 
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.  12.  Aa  for  what  is  objected  by  some,  that  a  sister,  who  has  many 

12.  Afortier  brothers,  would  be,  greatly  enriched,  if, the  allotment 

objection  einlUJ-  of  »  [fourth*]  part  were  positively  meant ;  and  that  a 
ed-  brother,  who  has  many  sisters,  would  be  entirely  de¬ 

prived  OpWealth ;  the  consequence  is  obviated  in  the  manner  before 
explained' it  is  not  here  directed,  that  a  quarter  shall  be  deducted 
out  of  tils  brother’s  own  sharp  and  given  to  his  sister ;  whence  any 
such  cbijHqueTice  should  arise. 

13.  SI'rfltiltv  13.  Hence  the  interpretation  of  MedhStithi  who 

thi’a  doctrine  is  has  no  compeer,  as  well  as  of  other  writers,  who  con- 
right,  not  BUrtt-  cur  with  him,  is  square  aud  accurate ;  not  that  of 
chi’»-  Bharuchi. 

14.  Therefore,  after  the  decease  of  the  father,  an  unmarried 

14.  Before  the  daughter(a)  participates  in  the  inheritance.  But,  before 
father’s  demise,  a  his  demise,  she  obtains  that  only,  whatever  it  be,  which 
daught  er  can  have  her  father  gives  ;  since  there  is  no  special  precept  res- 
only  what  he  plea-  peering  this  case.  Thus  all  is  unexceptionable. 

ses  to  give  her,  r  °  :  *'  ’  ,r 


SECTION  VHI. 


Shares  of  Sons  belonging  to  different  triles. 


1.  The  adjustment  of  a  distribution  among  brothers  alike  in 
1  Partition  ran^t>  whether  made  with  each  other,  or  with  their 
among  sons  by  father,  has  been  propounded  in  preceding  passages 
sromenpf different  ("  When  the  father  makes  a  partition,  &e.”j).  The 
tribes,  declared  author  now  describes  partition  among  brethren  dissi- 
by  Tajfiavalkya.  ^1^  in  ^  .  «  The  sons  of  a  BrShmana,  in  the  sever 
ral  tribes,  have  four  shares,  or  three,  or  two,  or  one ;  the  children  of  a 
Kshatriya  have  three  portions,  or  two,  or  one ;  and  those  of  a  Vaigyli 
take  two  parts,  or  one.”§ 


ANNOTATIONS. 

Pronounced  to  be  a  sin.]  In  Manu’s  text.  (§  9.)  Balam-bhalta. 

13.-  Who  has  no  compeer.]  Who  is  independent  of  control.  Bilam  bli.ittn. 

This  commentator  treats  Asahaya  as  an  epithet  of  the  author  next  named  (Medlm- 
tithi.)  The  word  occurs,  however,  as  a  proper  name  in  the  Yivida-ratnaksra,  in  com¬ 
menting  on  a  passage  of  Manu  (9.  165.)  The  meaning  may  be  that  ‘  the  opinion  of 
Asahaya,  MenliAiithi,  and  the  rest  is  accurate ;  not  that  of  Bharuchi.’ 


*  B4Lu«4)hit*A  t  §  6. 

t  Section  2,  [  J.  [  Yajuavallya,  2. 120. 

(-»)  See  2  Sir- 11. 1.  W.-M. 
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2.  Under  tlie  sanction  of  the  law,*  instances  do  occur  of  fcdPrfh- 

mana  having  four  wives  ;  a  Kshatriya,  three ;  and  a 

2.  Explanation  Vaic.iyn.,  two :  but  a  (pfidra,  one.  In  such  cake*,  the 

0  1 IC  (x  '  .sons  ol  a  UrSliiiiann,  bum  to  him  by  women  of  the  se¬ 

veral  tribes,  shall  have  four  shares,  three,  two,  or  one,  in  the  order  of 
these  tribes. 

3.  The  several  tribes  (varna^as.)]  Women  of  the  different  classes 

3.  Etymology  th°  sacerdotal  and  the  rest,  are  here  signified  by  the 

ol  a  term  cofhviii-  word  tribe  (varna.)  The  termination  gas,  subjoined 
eel  in  it.  to  a  noun  in  the  singular  number  and  locative  or  other 

case,  bears  a  distributive  sense,  conformably  with  the  'grammatical 
rule.f 

4.  The  meaning  here  expressed  is  this  :  The  sons  of  a  Brihmana, 

4.  Distribution  by  a  Brfihmani  woman,  ‘take  four  shares  apiece :  his 
among  the  sons  of  sons  by  a  Kshatriya  wife,  receive  three  shares  each ; 
a  Bralimam.  by  a  VaicyS  woman,  two  ;  by  a  (Jbidrit,  one. 

5.  The  sons  of  a  Kshatrij'a,  born  to  him  by  women  of  the  several 

5.  Among  the  tribes,  (for  that  is  here  understood,)  have  three  shares, 

sons  of  a  Ksha-  or  two,  or  one,  in  the  order  of  the  tribes  :  that  is,  the 
triya.  sons  of  a  Kshatriya  man,  by  a  Kshatriya  woman,  take 

three,  .shares  each  ;  by  a  VaicyS  woman,  two  ;  by  a  QiidrS  wife,  one. 

C.  The  sons  of  a  Vuigy4,  by  women  of  the  several  tribes,  (for 

C  A  moil"  the  llere>  a2ain>  tlie  same  term  is  understood,)  have  two 
sons  of  a  Adiic-yA.  shares,  or  one,  in  the  order  of  the  classes  :  that  is,  the 
sons  of  a  Vaigya  man,  by  a  Vaigyd  woman,  take  two 
shares  apiece  ;  by  a  (^tidra,  woman,  one. 

7.  Since  a  man  of  the  servile  tribe  cannot  have  a  son  of  different 

7  \monc  tlie  c^ass  *'rom  b>s  own,  because  one  wife  only  is  allowed 
sons  of  a  0uilra.  to  him,  (for  “a  ^udrfi  woman  only  must  be  the  wife 
of  a  Qudra  man  ;”|)  partition  among  his  children  takes 
place  in  the  manner  beforementioned. 


ANNOTATIONS. 

McdliAlithi  is  a  celebrated  commentator  on  Mann :  and  his  exposition  of  Manu’s 
text  (§  3.)  agrees  with  Ihc  author’s  explanation  of  Yiyfiavalkya’s  (§  5.)  ( 

Bharuchi,  an  ancient  author,  probably  maintained  the  opinion  and  interpretation 
which  are  refuted  in  the  present  Section. 

2.  Under  the  sanction  of  the  law.]  The  initial  words  of  a  passage  of  Yajnavalkja 
(1.  57.)  are  cited  in  the  text,  for  the  sanction  of  the  praotice  here  notioed. 

3.  Conformably  with  the  grammatical  rule.]  The  author  quotes  a  rule  of  gram¬ 
mar.  (LYinini,  5.  4.  4.3.) 

7.  In  the  manuer  beforementioned.]  As  directed  by  the  texts  above  cited. 
(Yaifmralkya,  2.  115.  and  US.  Vide  Sect.  2.  and  3.)  Subodhinf.  . 


t  Partial,  5.  4.  43, 


:f  Yajiiavalkya,  X.  57. 


t  Manu,  3. 13. 
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n  of  the  Brahman!  may  resume 


8.  Although  no  restriction  be  specified  in  the  text  (§  I.),  it  must 

8.  Lsiii  receir  be  understood  to  relate  to  property  other  than  land 
cd  in  giftfcsasdu-  obtained  by  the  acceptance  of  a  gift.  For  it  is  declar- 
sively  taken  by  ed  [by  Vi-haspati*]  “  Land  obtained  by  acceptance  of 

n_n. - »-  donation,  must  not  be  given  to  the  son  of  a  KsliatriyS 

- —  or  other  wife  of  inferir  ' 

by  give  it  to  him,  the  s< 

it,  wMa  bis  father  is  dead.” 

9..  Since  acceptance  of  donation  is  here  expressly  stated,  land  ob- 

9.  Acquired  by  tained  by  purchase  or  similar  means  appertains  also 
other  menu,  as  to  the  son  of  a  KshatriyS  or  other  inferior  woman. 

** 18  For  the  son  by  a  CudrS  woman  is  specially  excepted 
of^he  Kshatriya  (“  The  son,  begotten  on  a  Qudri  woman  by  any  man 
and  Vaiqy4;  but  of  a  twice-born  class,  is  not  entitled  to  a  share  of 
not  by  the  ^Sidra’s  land.”-)*)  Now,  if  land  acquired  by  purchase  and  si- 
son-  _  milar  means  did  not  belong  to  the  sons  of  a  Kshatriya 

or  Vai^yd  wife,  the  special  exception  of  a  son  by  a  ghdrS  woman 
would  be  impertinent. 

10.  But  the  following  text.  “  The  son  of  a  Brithmana,  a  Ksha- 

10.  The  entire  ^r*ya’  or  a  Vai^ya,,  by  a  woman  of  the  servile  class, 
exclusion  of  the  shall  not  share  the  inheritance ;  whatever  his  father 
son  by  a  £idri  may  give  him,  let  that  only  be  his  property  :”J  re- 
womau,  as  ordain-  relates  to  the  case  where  something,  however  inconsid- 

erahle,  has  been  given  by  the  father,  in  his  life-time, 
to  hare  been  'tx-  *°  his  son  by  a  gddrti  woman.  But,  if  no  affection- 
stowed  on  him  by  ate  gift  have  been  bestowed  on  him  by  his  father,  lie 
Lis  father.  participates  for  a  single  share  [of  the  moveables]. 

themoresblea^”8  ThuS  there  is  nothing  contradictory. 


ANNOTATIONS. 

9.  Begotten  on  a  Qudri  woman.]  Qudri  does. not  here  bear  its  regular  significa¬ 
tion  of  ‘  wife  of  a  Qudra  man,’  bnt  intends  a  wife  of  the  regenerate  man,  being  a  Qudra 
woman.  Snbodhini  and  Balam-bbatta. 

The  special  exception  of  a  son  by  a  Qudra  woman  would  be  impertinent..]  Since  (lie 
•on  of  the, Qudra  is  specially  excepted,  it  follows,  that  the  sons  of  the  Kshatriya  wife 
and  those  of  the  Vaiijyi  do  participate.  Snbodhini. 

10.  Where  something . has  been  given.]  Where  an  affectionate  gift  has  been 

bestowed-  In  some  copies,  the  reading  is  so :  (prasdda-dattam  in  place  of  pradattinn. 
Balam-bhatt*. 


*  B&lam-bhatfa  supplies  the  author’s  name. 

t  This  also  is  a  passage  of  VtlisspatL  Sec  Jinmta-vahana,  Ch.  9.  j  22. 
1  Mann,  9. 155. 
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SECTION  IX. 


Distribution  of  effects  discovered  after  partition. 


(jution  of 
field  from 


Something  is  here  added  respecting  the  residue  after  a  general 
atalkja  distribution  of  the  estate.  “  Effects,  which  have  been 
s  disin-  withheld  by  one  co-heir  from  another,  and  which  are 
c  "with-  discovered  after  the  separation,  let  them  again  divide 
parti.  in  equal  shares  :  this  is  a  settled  rule.”* 


2.  What  had  been  withheld  by  co-parceners  from  each  other,  and 
2.  When  dis-  was  llot  known  at  the  time  of  dividing  the  aggregate 
covered,  they  shall  estate,  they  shall  divide  in  equal  proportions,  when  it 
be  divided.  is  discovered  after  the  partition  of  the  patrimony. 

Such  is  the  settled  rule  or  maxim  of  the  law. 


3.  Here,  by  saying  “  in  equal  shares"  the  author  forbids  parti - 

3.  In  equal  tion  with  deductions.  By  saying  “  let  them  divide,” 

shares,  by  all  the  lie  shows,  that  the  goods  shall  not  be  taken  exclusively 
co-heirs.  by  the  person  who  discovers  them. 

4.  The  embez-  4.  Since  the  text  is  thus  significant,  it  does  not 

zlement  was  an  imply,  that  no  offence  is  committed  by  embezzling 
offence.  the  common  property. 

5.  Is  it  not  shown  by  Manu  to  be  an  offence  on  the  part  of  the 

5  Is  it  so  only  e'dest  brother,  if  he  appropriate  to  himself  the  com- 
jf  committed  by  mon  property  ;  and  not  so,  on  the  part  of  younger 
an  elder  brother,  brothers  1  “  An  eldest  brother,  who  from  avarice  shall 
as  in  a  passage  defraud  his  younger  brothers,  shall  forfeit  the  honours 
of  Manu?  of  his  primogeniture,  be  deprived  of  his  [additional] 

share,  and  be  chastised  by  the  king.”+ 

C.  That  inference  is  not  correct ;  for,  by  pronouncing  such  con- 
6  No.  If  crimi-  duct  criminal  in  an  elder  brother,  who  is  independent 
nai  in  an  elder  bro-  and  represents  the  father,  it  is  more  assuredly  shown 
ther,  it  is  so,  a  for-  (by  the  argument  exemplified  in  the  loaf  and  staff-) 
tiori  in  a  younger  to  be  criminal  in  younger  brothers,  who  are  subject 


ANNOTATIONS. 

C.  Bv  the  argument  exemplified  in  the  loaf  and  staff.]  If  astaff,  lo  which  a  lost 
is  attached-,  be  taken  away  by  thieves,  it  is  inferred,  that  assuredly  the  loaf  also  has 
been  stolen  by  them.]:  So,  in  the  case  under  consideration,  if  the  eldest,  who  is  inde¬ 
pendent  and  represents  the  father,  be  criminal  for  withholding  the  goods,  the  same  may 
surely  be  affirmed  concerning  the  rest,  if  they  do  so.  Subodhinl 


Yaihuvalkya,  2.  127. 


t  Mann,  9.  813. 
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A  passage  of  the  *°  the  control  of  the  eldest  and  hold  the  place  of  sons. 
Veda  deoUwa  the  Accordingly  it  is  declared  [in  the  Veda*]  to  be  an 
guilt  in  general  offence  without  exception  or  distinction :  “  Him  indeed, 
terms.  who  deprives  an  heir  of  his  right  share,  he  does  cer¬ 

tainly  destroy ;  or,  if  he  destroy  not  him,  he  destroys  his  son,  or  else 
his  grandson.”f 

7.  Whoever- debars,  or  excludes,  from  participation,  an  heir,  or 

7.  Bxlbaatios  Person  entitled  to  a  share,  and  does  not  yield  to  him 
'of thatpassage.  his  due  allotment ;  he,  being  thus  debmxed  of  his 

share,  destroys  or  annihilates  that  person  who  so  de¬ 
bars  him  of  his  right :  or,  if  he  do  not  immediately  destroy  him,  ho 
destroys  his  son  or  his  grandson. 

8.  Embezzle-  8.  It  is  thus  pronounced  to  be  criminal  in  any 

mint  of  common  person  to  withhold  common  property,  without  any 
property  ia  crimi-  distinction  of  eldest  [or  youngest.] 

nal 10  any  person. 

•  9'  °f  9.  It  is  argued,  that  blame  is  not  incurred  by 

'osittonof ari^t  0ne  hikes  the  goods,  thinking  them  his  own, 
W  do  so° is*  alga-  under  the  notion,  that  the  common  property  apper- 
cd  to  be  innocent,  tains  also  to  him. 

10.  That  is  wrong.  He  does  incur  blame :  for,  though  he  took 

10.  But  still  it  thinking  it  his  own ;  still  he  has  taken  the  pro¬ 

file  offence  is  com-  perty  of  another  person,  contrary  to  the  injunction 
mitted.  which  forbids  his  so  doing. 

11.  As  in  answer  to  a  proposed  solution  of  a  difficulty  "  If  an 

11.  An  illus-  oblation  of  green  kidney  beans]  be  not  procurable, 

tration  from  the  and  black  kidney  beans§  be  used  iu  their  stead,  by 
Miinansi.  reason  of  the  resemblance,  the  maxim,  which  prohibits 

the  employment  of  these  in  sacrifices,  is  not  applicable,  because  they 
were  used  by  mistake  for  ground  particles  of  green  kidney  beans  it 
is  on  the  contrary  maintained,  as  the  right  opinion,  that,  ‘  although 
the  ground  particles,  of  green  kidney  beans  be  taken  as  being  unfor¬ 
bidden,  still  the  ground  particles  of  black  kidney  beans  are  also  actu¬ 
ally  employed  :  and  the  prohibitory  command  is  consequently  applica¬ 
ble  in  this  case.’ 


ANNOTATIONS. 

11.  As  in  answer  to  a  proposed  solution.]  The  author  here  adduces  an  example 
of  reasoning  from  the  Mfmansa,  in  the  Gth  book  (Adhyaya,)  3d  section  (pada)  and  6th 
topic  (Adhikaraoa.)  Subodliiat. 

The  blaek  kidney  bean,  with  certain  other  kinds  of  grain,  is  declared  by  a  passage 
of  the  Veda  unfit  to  be  used  at  sacrifices.  An  oblation  of  green  kidney  beans,  by  ano¬ 
ther  passage  of  the  same,  is  directed  to  be  made  on  certain  occasions.  If  then  the 
green  sort  be  not  procurable,  may  the  black  kind  be  used  in  its  stead  ?  The  solution 


•  Balam-hhatta.  ,  t  A  passage  of  the  Veda,  as  observed  by  Balam-bhajta. 
+  Mudga :  Phaacolvs  Mungo  ;  green  kiduev  beans. 

§  Miislu :  Phaseolus  Max.  v.  radiatus :  black  kidnry  beans. 
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12.  Therefore  it  is  established,  both  from  the  letter  of  the  law- 
12.  Conclusion.  my,.fro’"  rensouina  that  an  offence  is  committed  by 
taking  common  property. 


SECTION  X. 


Ilir/Mti  of  the  Doyammhyaymn.  or  son  of  two  fathers.' 


1.  Intending  to  propound  a  special  allotment  for  the  Dvyamush- 

1.  The  issue  of  yayaija  (or  son  of  two  lathers,)  the  author  previously 

one’  by  Hie  wife  describes  that  relation.  “  A  son,  begotte'nby  one,  who 
of  another,  is  heir  has  no  male  issue,  on  the  wife  of  another  man,  under 
10  botl‘-  a  legal  appointment,  is  lawfully  heir,  and  giver  of 

funeral  oblations,  to  both  fathers*  ” 

2.  A  son,  procreated  by  the  husband’s  brother  or  other  person 

2.  Interprets-  (having  no  male  issue),  on  the  wife  of  another  man, 

t  ion  of  Taj  naval-  with  authority  from  venerable  pel-sons,  in  the  manner 
kya’s  text.  before  ordained,  is  heir  of  both  the  natural  father  and 

the  wife’s  husband  :  he  is  successor  to  their  estates,  and  giver  of  obla¬ 
tions  to  them,  according  to  law. 

3.  The  meaning  of  this  is  as  follows.  If  the  husband’s  brother, 

3  Tardier  ex-  ov  ot*ler  person,  duly  authorized,  and  being  himself 

planalion  of  it.  destitute  of  male  issue,  proceed  to  an  intercourse  with 
the  wife  of  a  childless  man,  for  the  sake  of  raising 
issue  both  for  himself  and  for  the  other ;  the  son,  whom  he  so  begets, 
is  the  child  of  two  fathers  and  denominated  Dvyamushyflyana.  He  is 
heir  to  both,  and  offers  funeral  oblations  to  their  manes. 


ANNOTATIONS. 

first-  proposed  is,  that,  the  black  sort  may  be  substituted  for  f 


the  use  of  the  black  kidney 

of  this  and  other  sorts  are  .  ..  - , 

-rect  and  demonstrated 


i  kind,  in  like  man¬ 
ia,  m  answer  to  the  argument 
the  prohibition  holds  against 
its  use  when  ground  particles 
kidney  beans  as  being  unfor- 
‘  black  kind  is  altogether 


bidden.  But.  the  correct  and  demonstrated  opinion  is,  that  the  black  kind  is  altogether 
unfit  to  be  used  at  sacrifices,  being  expressly  prohibited  its  particles,  therefore,  al- 

uot  be  used  as  a  substitute  for  the  other  kind.  Subodliint  and  Balam-bhatta. 

1.  Dvyamushydyana,  or  son  of  two  fathers.)  As  here  described,  the  Dvyamnsb- 
y'mna  is  restricted  to  one  description  of  adoptive  son,  the  Kshetraja  or  son  of  the 
wife  •  but  the  term  is  applicable  to  any  adopted  son  retaining  his  filial  relation  to  bis 
natural  father  with  liis  acquired  relation  to  bis  adoptive  parent.  See  Sect.  11.  §  32. 

2  In  the  manner  before  ordained.]  The  initial  words  of  another  passage  of  Tij- 
Bavalkya  arc  here  cited.  It  is  as  follows :  “  Let  the  husband’s  brother,  or  a  kinsman 

- or  remote,  having  been  authorized  by  venerable  persons,  and  being  anoiuted  with 

:r,  approach  the  childless  wife  at  proper  seasons,  until  she  become  pregnant  He, 

i... : - -  other  mo(le,  is  degraded  from  his  tribe.  A  child,  begotten 

"  denominated  (kshetraja)  son  of  the  wife.”t 


*  fiijiiavalkya,  2.  126. 


f  Yhjnavalkyr,  1,  6 
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4.  Bat,  if  one,  who  has  male  issue,  being  so  authorized,  have  in- 

4.  Bat,  if  the  tercourse  with  the  wife  for  the  sake  of  raising  up  issue 

natural  lather  to  her  husband  only ;  the  child,  so  begotten  by  him, 
iT*  Sad  “  son  husband,  not  of  the  natural  father :  and, 

1**500  by  this  restriction,  he  is  not  heir  of  his  natural  father, 

band  only;  wap-  nor  qualified  to  present  funeral  oblations  to  his  manes, 
pears  from’ a  pas-  It  is  so  declared  by  Manu  :  “  The  owners  of  the  seed 
sage  of  Mama.  and  of  the  soil  maybe  considered  as  joint  owners  of 
the  crop,  which  they  agree,  by  special  compact,  in  consideration  of  the 
seed,  to  divide  between  them.”*  ' 

5.  By  special  compact.]  When  the  field  is  delivered  by  the 

5  Exposition  ownef  the  soil  to  the  owner  of  the  seed,  on  an 

of  the  text/  agreement  in  this  form,  "  let  the  crop,  which  will  be 
here  produced,  belong  to  us  both  then  the  owners 
both  of  the  soil  and  of  the  seed  are  considered  by  mighty  sages  as 
sharers  or  proprietors  of  the  crop  produced  in  that  ground. 

6.  Sj  [the  same  author.]  “  Unless  there  be  a  special  agreement 

6.  Another  pas-  between  the  owners  of  the  land  and  of  the  seed,  the 

sage  of  the  same  fruit  belongs  clearly  to  the  land-owner ;  for  the  soil  is 
author.  more  important  than  the  seed.”j- 

7.  But  produce,  raised  in  another’s  ground,  without  stipulating 

7.  If  there  be  for  the  cr0P>  or  without  a  special  agreement  that  it 

no  "  Stipulation,  shall  belong  to  both,  appertains  to  the  owner  of  the 
the  child  belongs  ground  :  for  the  receptacle  is  more  important  than  the 
to  the  mother’s  seed ;  as  is  observed  in  the  case  of  cows,  mares  and 
husband.  the  r&sfc. 

8.  Here,  however,  the  commission  for  raising  up  issue  is  relative 

8.  The  com-  to  a  woman  who  was  only  betrothed,  since  any  other 

mission  to  raise  .  such  appointment  is  forbidden  by  Manu.  For,  after 
str'cte^to  ** '  3"  t^us  a  commission,  “  On  failure  of  issue,  the 

iuced  wife”  as  desired  offspring  may  he  procreated,  either  by  his  bro- 

appears  from  a  ther  or  some  other  kinsman,  on  the  wife  who  has  been 
comparison  of  duly  authorized :  anointed  with  liquid  butter,  silent, 
passages  of  Manu.  in  the  night,  let  the  kinsman,  thus  appointed,  beget 
one  son,  but  a  second  by  no  means,  on  the  widow  [or  childless  wife 
Manu  has  himself  prohibited  the  practice :  “  regenerate  men,  no 
widow  must  be  authorized  to  conceive  by  any  other :  for  they,  who 
authorize  her  to  conceive  by  any  other,  violate  the  primeval  law.  Such 
a  commisaiy  is  no  where  mentioned  in  the  nuptial  prayers ;  nor  is  the 


ANNOTATIONS. 

8.  The  commission . ia  relative  to  a  woman  who  was  only  betrothed.]  The 

commentator, Bilam-bliatfa,  dissents  from  ibis  doctrine:  ami  cites  passages  of  law  to 
show,  that,  after  troth  verbally  plighted,  should  the  intended  husband  die  before  the 
aotoal  celebration  of.marriage,  the  damsel  is  at  the  disposal  uf  her  father  to  lie  given  iu 
mrriage  to  another  husband.  It  is  unnecessary  to  go  into  his  explanation  of  the  pas¬ 
sages  cited  in  the  text,  id  support  of  another  opinion. 


Manu,  9.  53. 


Manu,  9.  59.— 60. 


marriage  of  widows  noticed  in  laws  concerning  wedlock.  Thia prac¬ 
tice,  fit  only  lor  cattle,  and  reprehended  by  learned  priests,  was  intro¬ 
duced  among  men.  while  \ena  had  sovereign  sway.  He,  possessing 
the  whole  earth,  and  therefore  eminent  among  royal  saints,  gave  rise 
to  a  confusion  of  tribes,  when  his  intellect  was  overcome  by  passion. 
Since  his  time,  the  virtuous  censure  that  man,  who.  through  delusion 
of  mind,  authorizes  a  widow  to  have  intercourse  for  the  sake  of  pro¬ 
geny.”* 

!).  Ncr  is  an  option  to  he  assumed  from  the  [contrast  of]  precept 
9.  All  option  prohibition.  Since  they,  who  authorize  the  prac- 
niu.sl  not  be  in-  tiee,  are  expressly  censured  :  and  disloyalty  is  strongly 
ferreil  Irom  the  reprobated  in  speaking  of  the  duties  of  women ;  and 
tro5ted'°with  °tbe  cont'nence  is  no  less  praised.  This,  Mann  has  shown  : 
prohibition:  “Let  the  faithful  wife  emaciate  her  Txxfy  by  living 

For  Manu  en-  voluntarily  on  pure  flowers,  roots,  and  fruits ;  but  let 
joins  continence  her  not,  when  her  lord  is  deceased,  even  pronounce 
to  a  widow.  the  name  of  another  man.  Let  her  continue  till  death 

forgiving  all  injuries,  performing  harsh  duties,  avoiding  eveiry  sensual 
pleasure,  and  cheerfully  practising  the  incomparable  rules  of  virtue, 
which  have  been  followed  by  such  women,  as  were  devoted  to  one 
only  husband.  Many  thousands  of  BrShmanas,  having  avoided  sen¬ 
suality  from  their  early  youth,  and  having  left  no  issue  in  their  ^fami¬ 
lies,  have  ascended  nevertheless  to  heaven ;  and,  like  those  abstemi¬ 
ous  men,  a  virtuous  wife  ascends  to  heaven,  though  she  have  no  child, 
if,  after  the  decease  of  her  lord,  she  devote  herself  to  pious  austerity  : 
hut  a  widow,  who,  from  a  wish  to  hear  children,  slights  her  deceased 
husband,  brings  disgrace  on  herself  here  below,  and  shall  be  excluded 
from  the  abode  of  her  lord.”]-  Thus  the  legislature  lias  forbidden  the 
recourse  of  a  widow  or  wife  to  another  man,  even  for  the  sake  of  pro¬ 
geny.  Therefore  it  is  not  right  to  deduce  an  option  from  the  injunc¬ 
tion  contrasted  with  the  prohibition. 


10.  The  authorizing  of  a  woman  sanctified  by  marriage,  [to  raise 
up  issue  to  her  husband  by  another  man,]  being  thus 
ilaius  llmocca"  prohibited,  what  then  is  a  lawful  commission  [to  raise 
sion'on  which  she  Up  issue  ?]  The  same  author  explains  it :  “  The  damsel, 
may  be  authoriz-  whose  husband  shall  die  after  troth  verbally  plighted. 


ed  to  raise  up  his  brother  shall  take  in  marriage  according  to  this 
band  t0  llUS~  r,^e  :  Lrving  espoused  her  in  due  form,  she  being  clad 
1,m  ‘  in  a  white  robe,  and  pure  in  her  conduct,  let  him  pri¬ 

vately  approach  her  once  in  each  proper  season,  until  issue  be  had.”* 


ANNOTATIONS. 

9.  It  is  not  right  to  deduce  an  option.]  For  an  option  is  inferred  in  the  ease  of 
equal  things  :  hut  here  a  censure  is  passed  on  those  persons,  who  authorize  such  a 
practice,  and  none  upon  those  who  forbid  it.  The  injunction  and  -the  prohibition  are 
consequently  not  equal ;  and  therefore  an  option  is  not  inferred.  Subodhinf. 

*  Msuu,  9.  6-1-68.  j  Manu,  5.  157—161.  %  Manu,  9,  69—70. 
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11.  It  appears  from  this  passage,  that  he,  to  whom  a  damsel  was 
11.  Interpret-  verbally  given,  is  her  husband  without  a  formal  ac¬ 
tio*  of  the  text,  ceptance  on  his  part.  If  he  die,  his  own  brother  of 
the  whole  blood,  whether  elder  or  younger,  shall  es¬ 
pouse  or  take  in  marriage  the  widow.  "  In  due  form,”  or  as  directed 
by  law,  “having  espoused”  or  wedded  her,  and  “  according  to  this 
rule,"  namely  with  an  inunction  of  clarified  butter  and  with  restraint 
of  voice,  & c,  let  him  “  privately”  or  in  secret,  “  approach  her,  clad  in  a 
white  robe,  and  pure  in  her  conduct,”  that  is,  restraining  .her  mind, 
speech  and  gesture,  “  once”  at  a  time,  until  pregnancy  ensue. 


12.  The  inter¬ 
course  of  the 
wyiow  with  her 
husband's  kins¬ 
man  is  a  nominal 
marriage. 


12.  These  espousals  are  nominal,  and  a  mere  part 
of  the  form  in  which  an  authorized  widow  shall  be 
approached  ;  like  the  inunction  of  clarified  butter  and 
so  forth.  They  do  not  indicate  her  becoming  the 
wedded  wife  of  her  brother-iii-law. 


13.  The  issue 
belongs  td '  the 
husband ;  or,  by 
special  agreement  , 
to  both. 


13.  Therefore  the  offspring,  produced  by  that 
intercourse,  appertains  to  the  original  husband,  not  to 
the  brother-in-law.  But,  by  special  agreement(a),  the 
issue  may  belong  to  both. 


ANNOTATIONS. 

12.  These  espousals  are  nominal.]  The  notion  is  this :  as  an  inunction  of  clarifi¬ 
ed  butter,  and  other  observances,  are  prescribed  as  mere  forms  in  approaching  an  au¬ 
thorised  widow ;  so  these  espousals  are  a  mere  part  of  that  intercourse,  and  not  a  prin¬ 
cipal  and  substantive  act,  whence  the  parties  might  be  supposed  to  become  a  married 
couple.  Subodhint  and  BAlara-bhatta. 

For  the  woman  cannot  become  a  lawful  wedded  wife,  being  twice-married.  Balam- 

bhatfa. 

13.  Therefore  the  offspring,  &c.]  The  child  is  not  a  legitimate  son  (aurasa)  of 
both  parents  ;  but  is'  (kshetraja)  son  of  the  soil  or  wife,  and  appertains  to  the  husband 
or  owner  of  the  soil,  provided  no  agreement  were  made  I  o  this  effect:  ‘the  offspring, 
here  produced,  shall  belong  to  u3  both.’  But,  if  such  a  stipulation  exist,  he  is  son  of 
both.  Subodhinl  and  Bilam-bhapfa. 

He  is  not  legitimate  son  (aurasa)  of  the  natural  father,  but  similar  to  a  legitimate 
son;  as  will  be  made  evident  in  the  sequel.*  Ba!am-bhn[ta. 


Fide  Sect.  11.  §  4. 


(a)  See  1  Strange,  H.  L.  S3.—W. 


.1.  A  ‘i  i'A  i  iiaitidi)  of  share;..  amon<'  sons  equal  or 
i  1 1  1  1  11  1  m  <\]1  im.U  Next,  intending 

t”  '!'■;■■■■  «•>»;  l  uh:  ol  succession  among  son*  principal 
uml  secondary,  the  author  previously  describes  them. 
“  The  legitimate  son  is  one  procreated  on  the  lawful 
v-eddod  wile.  Equal  to  him  is  the  son  of  an  appointed 
daughter.  The  son  of  the  wife  is  one  begotten  on  a 
wife  bv  a  kinsman  ol  her  husband,  or  by  some  other 
relative.  One,  secretly  produced  in  the  house,  is  a  son 
oi  hidden  origin.  A  damsels  child  is  one  bom  of  an 
unmarried  woman  :  he  is  considered  as  son  ,of  his  ma¬ 
ternal  grandsire.  A  child,  begotten  on  a  woman  whose 
[first]  marriage  bail  not  been  consummated,  or  on  one 
who  had  been  deflowered  [before  marriage],  is  called 
the  son  of  a  twice-married  woman.  He,  whom  his  fa¬ 
ther  or  his  mother  give  for  adoption,  shall  be  consi¬ 
dered  as  a  son  given.  A  son  bought  is  one  who  was 
sold  by  bis  father  and  mother.  A  son  made  is  one 
adopted  by  man  himself.  One,  who  gives  himself,  is 
self-given.  A  child  accepted,  while  yet  in  the  womb, 
is  one  received  with  a  bride.  He,  who  is  taken  for 
adoption,  having  been  forsaken  by  his  parents,  is  a 
deserted  son."'* 


2.  The  issue  of  the  breast  (urns)  is  a  legitimate  son  (aurasa). 
Exposition  He  is  one  born  of  a  legal  wife.  A  woman  of  equal 
iext.  tribe(o),  espoused  in  lawful  wedlock,  is  a  legal  wife ; 

miniate  sou.  and  a  son,  begotten  [by  her  husbandf]  on  her,  is  a 
and  legitimate  son  ;  and  is  chief  in  rank. 


ANNOTATIONS. 

Son  ofhis  maternal  grandsire.  |  In  the  numerous  quotations  of  this  passage. 
'•°sd  sniaij  “  son,”  others  smrUH  “  called.”  and  others  again  rnatafi  “considered.’* 
one  is  not  maun-rilly  affected  by  these  differences;  ns  either  term,  being  not  ex- 
•i  must  be  understood. 

A  son  begotten  on  a  woman  of  equal  tribe.]  In  fact  it  is  not  to  be  so  under - 
!ror  it  conti adicts  the  author’s  own  doctrine,  since  he  includes  the  Murdhftva- 
.uKi  Olliers  bom  in  the  direct  order  of  the  tribes,  among  legitimate  issue  (§  41.) 
are  not  sons  begoi  t«-n  on  a  woman  of  equal  tribe  :  and,  if  issue  by  women  of  dif- 
.  tribes  be  not  deemed  legitimate,  being  considered  as  born  of  wives  whom  it  was 


Yiijnavalkya,  2.  1 29 — 133.  '  ' 

Balam-bhaUa  directs  tin's  to  be  supplied  in  conformity  with  passages  of  Vislinu 
)  and  Manu  (9.  160.) 

(**)  Sec  1  Strange,  U.  L.  40.— 2frf. 
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The  son  of  an  appointed  daughter  (putrikS-putra)  is  equal  to 
db  of  an  him  ;  that  is  equal  to  the  legitimate  son.  The  term 
d  daugh-  signifies  son  of  a  daughter.  Accordingly  he  is  equal 
nihed  by  to  the  legitimate  son  ;  as  described  ‘by  Vasishtha  : 
... __l -“d  “This  damsel,  who  has  no  brother,  I  will  give  unto 
ed  to  b»  aaon ;  thee,  decked  with  ornaments  :  the  son,  who  may  be 
as  also  described  born  of  her,  shall  he  my  son.”*  Or  that  term  may 
by  Vaaiahjba.  signify  a  daughter  becoming  by  special  appointment  a 
son.  Still  she  is  only  similar  to  a  legitimate  son  ;  for  she  derives  more 
from  the  mother  than  from  the  father.  Accordingly  she  is-"  mentioned 
by  Vaash^ha  as  a  son,  but  as  third  in  rank  :  “  The  appointed  daughter 
is  consi3ei«3  to  he  the  tlrird  description  of  sons.”+ 


liot  lawful  to  marry, . . . n_ 

although  such  sons  existed.  Henc 
the  preferableness  [of  her  or  her  offspring:]  and  the  restriction,  ilial.  she  he  a  lawful 
wife,  excludes  the  kshetraja  or  issue  of  the  soil,  and  the  rest.  Viramitrodaya 

The  sop. by  a  woman  of  equal  tribe  espoused  in  any  of  the  irregular  forms  of  mar¬ 
riage  (A'sura,  &c.)  is  a  legitimate  son  :  and  tiie  sons  of  a  Br&hmana,  by  wives  espoused 
in  the  direct  order,  of  the  classes  (Kshatriya,  &c ),  denominated  the  Murdhavasikta,  the 
Ambashtha,  and  the  Paraqava  or  Nishada  ;  and  the  sons  of  a  Kshatriya  by  wives  of 
the  Vaiqya  or  pbdra  tribe,  named  the  Mahisbya  and  the  Ugra  ;  and  the  son  of  a  Vaipya 
by  a  Cadri  woman,  called  the  Katana;  are  all  legitimate  sons.  Vigveqvara .lihafta  in 
the  Madana-PArij&ta- 

By  the  term  “lawful”  is  excluded  a  woman  espoused  by  one  lo  whom  such  marri¬ 
age  was  not  permitted  :  therefore  the  sons  by  women  of  superior  tribe  are  not  legiti¬ 
mate;  [See  1  Mori.  Dig.  310.— Ei.']  and,  for  this  purpose,  the  word  “  lawful" 'has 
been  introduced  into  the  text  (§  1.)  A  lawful  wife  for  a  man  of  a  regenerate  tribe  is  a 
woman  of  a  regenerate  tribe  and,  for  a  <?udra  man,  a  tpftdra  woman.  [See  if.  A. 
No.  45  of  1860,  1  Mad.  H.  C.  Rep.  478— .Erf.]  For  want  of  a  wife  of  preferable  des¬ 
cription,  one  analogous  is  allowed.  Consequently  it  is  not  indispensable,  that  the  wife 
be.  of  the  preferable  description.  Even  a  fudrit  woman  may  be  the  wife  of  a  regene¬ 
rate  man  ;  and  her  issue  is  legitimate,  as  will  be  shown.  Balam-bhatla.  rSee  V  Moo. 
1.  A.  Ca.  U.-Ed.\ 

3.  Equal  to  the  legitimate  sod.]  The  daughter  appointed  to  he  a  son,  and  the 
son  of  an  appointed  daughter,  are  either  of  them  equal  to  the  legitimate  son.  Yiqvc- 

<j rare  in  the  Madana  Parijita. 

Since  the  son  of  an  appointed  daughter  is  son  of  legitimate  female  issue,  therefore 
he  is  equal  to  a  legitimate  son  :  but  he  is  not  literally  a  legitimate  son,  being  one  re- 
moye  distant.  Viqveqvara  in  the  Subodhinf. 

Or  that  term  may  signify,  &c.]  It  may  signify  a 


Lug  female,  she  is  merely  equal  to  a'  son.  Viramitrod: 

“Equal to  him,"  equal  to  the  legitimate  son.  is 
pointed  to  be  a  ton  :  for,  since  all  the  terms  of  t!  c 
cepting  sex,  an  applicable  to  her,  she  is  similar  lo  bn 
The  Patriki-putra  is  of  four  descriptions.  Tli 


Although  site 


This 


..xt  of  ^ankttifanf\iikliita :  ‘ 
baa  declared  :  her  offspring  is 
oblations  to  the  maternal  gran 


Vasishtha,  17.  1<J. 


k  Son  of  mo  'J’*le  son  ol  two  lathers  uivy&mushyiya^ai* 

itbera. (Sect.  JO)  i*  inienor  to  the  natural  lather  s  legitimate  ton,  be¬ 
cause  he  is  produced  m  another  s  soil. 

5.  Son  of  Ihr  A  child,  begotten  by  another  person,  namely 

•ife.  by  n  kinsman,  or  by  a  brother  ol  the  husband,  is  a 

wiles  soil  (kshotrajai. 

6.  The  son  of  hidden  origin  igudbapr)  is  one  secretly'  brought 

6.  Son  of  bid-  th  m  the  husband  s  house.  By  excluding  the  case 

?.n  origin.  .  °1  a  child  begotten  hv  a.  man  of  inferior  or  superior 

tube,  tins  must  be  restricted  to  an  instance  where  it 


ANNOTATIONS. 


Tills  mita'kshara'.  ci 


is  not  ascertained  who  is  the  father,  but  it  is  certain  that  he  must  be¬ 
long  to  the  same  tribe. 

7.  A  damsel’s  child  (kfCnina)  is  the  offspring  of  an  unmarried 
7.  Son  of  an  'woman  by  a  man  of  equal  class  (as  restricted  in  the 
unmarried  wo-  preceding  instance)  :  and  he  is  son  of  his  maternal 
?“a"  7  described  grandfather,  provided  she  be  unmarried  and  abide  in 
>y  Mann.  her  father’s  house.  But,  if  she  be  married,  the  child 

becomes  son  of  her  husband.  So  Jlanu  intimates ;  “  A  son,  whom  a 
damsel  conceives  secretly  in  the  house  of  her  father,  is  considered  as 
the  son  of  her  husband,  and  denominated  a  damsel’s  son,  as  "being  born 
of  an  unmarried  woman.’’* 


ANNOTATIONS. 

know  who  he  is.  But,  if  she  real]  y  do  not  know  his  tribe,  having  been  secretly  violated 
by  a  stranger  [in  a  dark  night, fj  then  the  child  bears  the  name  of  a  soil  of  hidden 
origin,  but  is  not  so  fit  a  sou  as  the  one  before  described.  Vicveqvara  in  the  Madana- 
Parijata. 

In  sne-h  circumstances,  the  child  must  be  abandoned,  say  others.  Balam-bhatta. 

Since  the  natural  father  is  not  known,  the  child  belongs  to  the  same  tribe  wi'li  his 
mother.  But,  if  there  be  a  suspicion,  tiiar,  he  was  begotten  by  a  man  of  inferior  tribe, 
he  is  contemned.  Vachespati  niicra  iu  the  ^radoha  ciuniimani. 

A  son,  who  is  born  of  the  wife,  and  concerning  whom  it  is  not  certainly  known 
who  is  the  natural  father,  is  adoptive  soil  of  the  mother’s  liushand,  and  called  son  of 
concealed  origin.  Being  son  of  the  adoptive  father’s  own  wife  and  begotten  on  her  by 
another  man,  be  i3  similar  to  the  son  of  the.  wife,  and  therefore  described  after  him. 
Apar&rka. 

7.  By  a  man-of  equal  class.]  As  the  son  before  described  must  be  one' begotten 
by  a  man  of  like  tribe,  so  must,  tilts  son  also  be  tile  offspring  of  a  man  of  equal  class. 
“  Damsel”  does  not  here  signify  unmarried  only  :  for,  even  with  that  import,  the  term 
is  frequently  used  in  the  sense  of  ‘  unconnected  with  man.’  But  it.  signifies  a  woman 
with  whom  a  regular  marriage  lias  not  been  consummated.  Balam-bhapta. 


/ 

THE  JUTA'KSHAKA.'.  CHAT.  t.  SEC.  XI.  415 

1).  He,  Who  is  given  by  his  mother  with  her  husband's  consent, 
9.  Son  given,  while  her  husband  is  absent,  [or  incapable  though 
described  by  present,*]  or  [without  his  assentfl  after  her  husband’s 
decease,  or  who  is  given  by  his  father,  or  by  both,  be¬ 
ing  of  the  same  class  with  the  person  to  whom  he  is  given,  becomes 
his  givei)  son  (dattaka.)  So  Manu  declares  :  “  He  is  called  a  son  given 
(dattrima,)  whom  his  father  or  mother  affectionately  gives  as  a  son, 


ANNOTATIONS. 

9.  He,  who  is  given  by  bis  mother  with  her  husband’s  consent  ]  Vasishtha  says 
“  Lei  not  a  woman  either  give  or  accept  a  son,  unless  with  the  assent,  of  her  husband.”]; 
He  had  before  said  “  Man,  produced  from  virile  seed  and  uterine  blood,  proceeds  from 
bis  father  and  bis  mother,  3s  an  effect  from  its  cause.  .Therefore  both  his  father  and  his 
mother  have  power  to  give,  to  sell,  or  to  abaudon  their  son.(rv)] 

Concerning  the  mother’s  authority  to  give  away  her  son,  when  she  is  a  widow,  see 
r<  subsequent  noic.  In  regard  io  a  widow’s  power  of  adopting  a  sou,  tlicx-e  is  much  di¬ 
versity  of  opinions.  Vachespati  miorn,  who  is  followed  by  the  Maithila  school,  main¬ 
tains  that  neither  a  woman,  nor  a  £udv&,  can  adopt  a  dattaka  or  given  son  ;  because  the 
prescribed  ceremony  (§  13)  includes,  a  sacrifice,  which  they  are  incapable  of  performing. 
Tiiis  difficulty  may  be  obviated  by  admitting  a  substitute  for  the  performance  of  that 
ceremony  :  and  accordingly  adoption  by  a  woman,  under  an  authority  from  her  husband, 
is  allowed  by  writers  of  the  other  schools  of  law.  In  and  a  pandita,  however,  in  his  trea¬ 
tise  on  adoption,  restricts  this  to  tire  case  of  a  woman  whose  husband  is  living,  since  a 
widow  cannot,  he  observes,  have  her.  husband’s  sanction  to  the  acceptance  of  a  son. 
On  Hie  other  hand,  Balam-bluitta  contends,  that  a  woman’s  right  of  adopting,  as  well  as 
of  giving,  a  son,  is  common  to  the  widow  and  to  the  wife.  This  likewise  is  the  opinion 
of  the  author  of  the  Vyavahara-mayuliha  :  but,  while  he  admits,  that  a  widow  may  adopt 
a  son  without  her  husband’s  previous  authority,  he  requires,  that  she  should  have  the 
express  sanction  of  his  kindred.  "Writers  of  tiie  Gaura  school,  on  the  contrary,  insist 
on  a  formal  permission  from  the  husband  declared  in  his  life-time. 


;lass.]  iwt'J  in  n  t.i me  of  dift-mss  ;  confirming  the  gift 

10.  By  s|iaoiiyii>"  distress,  it  is  intimated,  that 
the  son  should  not,  be  given  unless  there  be  distress. 
This  prohibition  regards  the  giver  [not  the  taker.f] 
11-  So  an  only  son  must  not  be  given  [nor  ac¬ 
cepted.  [J  For  Vasishtha  ordains  “  Let  no  man  give 
or  accept  an  only  son."§ 

tough  a  numerous  progeny  exist,  should  an  eldest  son 
be  given  :  for  he  chiefly  fulfiLs  the  office  of  a  son  ;  as 
is  shown  by  the  following  text.  “  By  the  eldest  son, 
as  soon  as  born,  a  man  becomes  the  father  of  male 
issue.”(a)j| 

13.  The  mode  of  accepting  a  son  for  adoption  is  propounded  by 
13.  The.  form  ^ishtha  :  «  A  person  being  atypt  to  adopt  a  son, 
to  be  observed  should  take  an  unremote  kinsman  or  the  near  relation 
in  this  adoption  is  of  a  kinsmafff  having  convened  hi.-?  kindreci  and  an- 


12.  Nor  the  eld- 
to  Malm! 


ANM)r  uro\s 

"  Bmng  alike.”]  This  is  interpreted  by  Mcriluit.it.hi  as  signifying  ‘  alike,  not  by 
♦rib^,  but  by  qna’ities  suitable  to  ihc  family:  accordingly  aKshatriya,  or  a  person  of  any 
other  inferior  class,  imy  be.  the  given  son  (dattaka)  of  a  Bruhmapa.’  Bilam-bhatfa  ana 
the  author  of  the  Mayuicha  censure  this  doct  rine  :  since  every  other  authority  concurs 
in  restricting  adoption  to  the  instance  of  a  person  of  the  same  tribe. 

10.  By  specifying  distress.!  "Distress”  is  explained  in  Prakaija  cited  by  Chan- 
deovara.  ‘inabiiiiy  [of  the  natural  father]  to  maintain  his  offspring.’^)  Nanda  parjdna, 
in  his  treatise  on  adopt, bm, expounds  it  as  intending  the  necessity  for  adoption  arising 
from  ihc  want  of  issue.  But  Bad  am  bhatta  reject?  this,  and  supports  the  other  interpre¬ 
tation;  explaining  the  term  as  signifying  ‘famine  or  other  calamity.* 

This  prohibition  TPeards  the  giver.]  If  he  give  away  his  son,  when  in  no  distress, 
the  blame  attaches  to  him,  not  to  ihc  laker.  Balam-bhapta. 

11.  So  an  only  son  should  not  be  given.]  -  Nor  should  such  a  son  he  accepted. 
The  blame  attaches  both  to  llic  giver  and  to  the  taker,  if  they  do  so.  Balam-bbatta. 

“  Let  no  man  give  or  accept  an  only  son.”]  “  Bor  he  is  [destined]  to  continue  the 
line  of  his  ancestors.”  Such  is  the  sequel  of  Vasishr.ha’s  text.  Balam-bhat^a.(r) 

]3.  The  mode  of  accepting  a  son . .  is  propounded  by  Vasish^ha.]  Raghur 

dana,  in  ihc  UdvaliB-t-atva.  has  quoted  a  passage  fn  '*  ‘  L*L 

B. — Ed. 


ic  Kalika-pur&na,  w 


(a)  See  l  Strange,  H.  L.  8 
(//)  T„  Special  Appeal  No.  41*2  o/lSG'2  (1  Mad.  H.  G.  Rep.  54)  the  Madras  High 
Court  held  that  flic  adoption  of  an  only  son  was,  when  made,  valid  according  to  Hiudfi 
law ;  and  agreed  with  Sir  T.  Strange  that  <c  with  regard  to  both  these  prohibitions  res¬ 
pecting  mi  eldest  aud  an  only  son,  where  they  most  strictly  apply,  they  are  directory 
only ;  and  an  adoption  of  either,  however  blameablc  in  the  giver,  would  nevertheless  to 
every  legal  purpose,  be  good;  according  to  the  maxim  of  the  civil  law  prevailing  per¬ 
haps.  in  no  code  more  than  in  that,  of  the  Hindus,  factum  valet  quod  fieri  non  debuii . 
See,  loo,  cases  noted  in  1  Mori.  Dig.  17.-  ”  ’ 


(<0  As  to  the  validity  of  ihc  adoption  of  an  eldest  so 
i  853.  Mad.  Sadr  Dec.  of  1854  p.  31. — Ed. 

■r  Mami,  f).  lo?.  -]-  Subodhiui  and  Balam-bhaHa. 

(  _  'j  t*j[ ^ 


see  AV;-/.  Appeal  No.  -19 

■  .Balam-bbatt*. 

:j  Maiiu,  9.  IOC. 


I 


bj  T*.  noanced  his  intention  to  the  king,  (a)  and  having  offered 
■f*101®-  a  burnt  offering  with  recitation  of  the  holy  words,  in 

the  middle  of  his  duelling.”* 

ANNOTATIONS. 

the  text  of  Vttishtlia.t  constitutes  the  groundwork  of  the  law  of  adoption,  as  received 
by  his  foifevera.  They  construe  the  passage  as  an  unqualified  prohibition  of  the  adoption 
of  a  youth  or  ebild  whose  age  exceeds  five  yea  J - 


the  town  or  Tillage. 

*  Vasisbfbe,  16.  5.  t  Vasisbtha,  15.  1  —  7.  Sec  pieccding  quotations. 

+  Killka-partna.  c.  antepenult.  }  Vivada-Ratnikara.  ||  Virada-Ratnakara, 
(a) .See  1  Strange,  H.  I/.  94 :  2  Ibid.  lOO.-ifrf. 


Explana-  14.  An  miromote  kinsman.]  Thus  the  adoption  of 
if  the  (ext.  one  very  distant,  by  country  and  language,  iaforoidden 
The  same  Jo-  The  same  [ceremonial  of  adoption*!  ahonld 

ipplicaiilc  to  be  extended  to  the  case  of  sons  bought,  self-given, 
on  by  pur-  and  made  [as  veil  as  that  of  a  son  desertedf] :  for 
&0-  parity  of  reasoning  requires  it. 

16.  The  son  bought  (krita)  is  one  who  was  sold  by  his  father  and 
Son  bought;  mother,  or  by  either  of  them  :  excepting  as  before  an 
ribed  by  only  son  or  an  eldest  one,  and  supposing  distress  and 
equality  of  tribe.  As  for  the  text  of  Manu,  (“  He  is 
1  a  son  bought,  whom  a  man,  for  the  sake  of  having  li&ue,  pur- 
s  from  his  father  and  mother  :  whether  the  child  be  equal  or  un¬ 
to  him,”}')  it  must  be  interpreted  ‘  whether  like  or  unlike  in 
ties  not  in  class  :  for  the  author  concludes  by  saying  “  This  law 
(pounded  by  me,  in  regard  to  sons  equal  by  class. ”§ 

7.  The  son  made  (krtrima)  is  one  adopted  by  the  person  himself,!/?  ; 
Son  made.  w^°  *s  ^es'rous  of  male  issue ;  being  enticed  by  the 
show  of  money  and  land,  and  being  an  orphan  without 
r  or  mother  :  for,  if  they  be  living,  lie  is  subject  to  their  control. 

ANNOTATIONS. 
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18.  The: 
la  So*  (tan. 


>n  self-given  is  one,  who,  being  bereft  of  father  and 
mother,  or  abandoned  by  them  [without  cause,*]  pre¬ 
sents  himself,  saying  “  Let  me  become  thy  son.” 


19.  San  of  a  19-  The  son  received  with  a  bride,  is  a  child, 
pregnant  bride.  w^°,  being  in  the  womb,  is  accepted  when  a  pregnant 
bride  is  espoused.  He  becomes  son  of  the  bridegroom. 


20.  A  son  deserted  (apaviddha)  is  one,  who,  having  been  dis- 
20.  Sondeaert-  c?rcM  by  his  father  and  mother,  is  taken,  for  adop- 
ed.  tion.  He  is  son  of  the  taker.  Here,  as  in  every 

other  instance,  he  must  be  of  the  same  tribe  with 

the  adoptive  father.  . 


ANNOTATIONS, 

18.  The  eon  self-riven  ]  He,  who,  unsolicited,  gives  himself  saying  “  let  me  be¬ 
come  thy  soil,”  is  called  a  son  self-given  (svayandatta).  Aparfirka 

Here  also  it  is  requisite,  that  he  belongs  to  the  same  tribe  with  his  adoptive  father. 
Viqveqvara  in  the  Madana-ParijiUa. 

"  He  who  has  lost  his  parents,  or  been  abandoned  by  them  without  cause,  and 
offers  himself  to  a  man  as  his  son,  is  called  a  son  self-given.”  Afanu.f 

Being  abandoned  by  his  father  and  mother  without  any  sufficient  cause,  such  as 
degradation  from  class  or  the  like  :  but  merely  inability  to  maintain  him  during  a  dearth, 
or  for  a  similar  reason.  VJramitrodaya. 

19.  The  son  received  with  a  bride.]  If  a  woman  be  married  while  pregnant,  the 
child  born  of  that  pregnancy  is  a  son  received  with  a  bride  (sahodha :)  provided  the 
child  were  begotten  by  a  man  of  equal  class.  Viqvei;vara  in  the  Madana-Parijata. 

He  is  distinguished  from  the  son  nf  an  unmarried  damsel,  because  the  conception 
preceded  the  betrothing  of  the  mother  ;  and  from  (he  son  of  concealed  origin,  because 
the  natural  father  is  known.  Then  what  difference  is  there  ?  for  the  son  of  the  unmar  - 


iiim,  or  because  he  wss  born  under  the  influence  of  the  stars  of  the  scorpion’s  tail,§  or 
for  any  similar  reason.  Bilam-bhat  n. 

•  Balsak-bhi^pL  t  Manu,  9. 178.  f  Msnu,  9.  173. 

§  The  birth  of  a  sop,  while  the  moon  is  near  the  stars  of  Alula  (the  scorpion’s  tail), 
is  dangerous  to  the  lather’s  life,  according  to  Indian  astrology ;  and,  on  this  account,  a 
•on  born  under  that  infltfence  is  exposed  or  abandoned,  if  natural  affection  and  humanity 
do  ant  overcome  superstition  and  credulity. 
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HINDI!'  LAW-BOOKS. 


21  Order  iu  21.  Having  premised  sons  chief  and  secowkry. 

ferent  -  m  i  tin;  author  explains  the  order  of  their  succession.  t«  the 
Cecil  to  ail  Inherit  heritage :  "  Among  these,  the  next  in  order  is  heir 
tancc :  as  declared  ai>'i  presents  funeral  oblations  on  failure  of  the  pre- 
by  ViijrmvKlkya.  ceding.”* 

22.  Of  these  twelve  sons  abovementioned,  on  failure  of  the  first, 

22.  Intcrpre-  respectively,  the  next  in  order,  as  .enumerated,  must 
tation  of  flic  text,  he  considered  to  he  the  giver  of  the  funeral  oblation 

or  performer  of  obsequies,  and  taker  of  a  share  or 
successor  to  the  eiiects. 

23.  If  there  be  n  legitimate  son  and  an  appointed  daughter,  Manu 

23.  All  appoint-  propounds  an  exception  to  the  seeming  right  of  the 
cddnuipitersliares  legitimate  son  to  take  the  whole  estate  :  “A  daughter 
with  n  legitimate  having  been  appointed,  if  a  son  be  afterwards  bom,  the 
son ;  nccordiug  to  division  of  the  heritage  must  in  that  case  be  equal :  since 
apassageofrianu.  ^]10re  js  n0  right,  0f  primogeniture  for  the  woman.”f 

24.  So  the  allotment  of  a  quarter  share  to  other  inferior  sons, 
24.  Olliers  have  when  a  superior  one  exists,  has  been  ordained  by  Va- 

a  quarter  of  a  sishtha  :  “  When  a  son  has  been  adopted,  if  a  legiti- 
shave,  as  directed  mate  son  be  afterwards  born,  the  given  son  shares  a 
by  \asislitlia.  fourth  part.”(a);  Here  the  mention  of  a  son  given  is 
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hicli  there  is  no  owner,  is  appropriated  by  seizure  or  occupation 
I  of  him,  by  whom  he  is  taken.  Nanda  Paniita  in  the  Yaijayantl 

rlvc  sons  ]  The  various  modes  of  adoption,  added  to  the  leeiti- 
m  the  number  of  descriptions  of  sons  to  twelve,  according  to  most 
mber  is  expressly  affirmed  by  Manu,§  Narada,;|  Vasisbfha,*! 
isage  is  however  quoted  from  Devala,  asserting  the  number  of 
en  aud  five,”)  and  Vfhaspati  is  cited  as  alleging 
Of  the  thirteen  sons,  who  hare  been  enumerated 
t.  the  legitimate  son  and  appointed  daughterly)  are  the  cause  of 
dared  to  be  a  substitute  for  liquid  butler,  so  are  eleven  sons  by 
or  the  legitimate  sou  and  appointed  daughter.”  Nanda  Paniita, 
u  \isitnu  ouserves,  that  ‘the  number  of  thirteen  specified  by 
f  fifteen  by  Devala,  intend  sub-divisions  of  the  speoies,  not  dis- 
iitdy  there  is  no  contradiction  ;  for  those  sub-divisions  are  also  in- 
.tio’it  of  twelve-’  It  appears,  however,  from  a  comparison  of  tens 
descriptions  of  sons,  that  the  exact  number  (as  indeed  is  acknow- 
mmmenvators  and  compilers)  is  thirteen  ;  including  the  son  by  a 
5  30. 

i  son  and  an  appointed  daughter.]  So  this  passage  is  interprit- 
rs  Viqveovara  and  Eainm-ilbatte.'  The  original  is,  however,  am- 
explained  ‘  if  there  be  a  legitimate  son  and  a  son  of  an  appointed 
atta  remarks,  that  this  can  only  happen  where  a  legitimate  son  is 
ment  of  a  daughter. 

meet  of  a  quarter  share.]  As  the  appointed  daughter  participates 
mate  son :  so  do  other  sons  likewise  partake.  Subodhint 


*  Y«jSa»ttja,  9  1?.3  j  Mans.  9.  134.  i  Vasishtha,  15.  8.  .  $  Mann.  9. 188. 
li  NArada,  13.  41.  9]  Vasishtha,  17.  11.  *»  Vishnu,  15.1. 

(a)  So  held  iuyfj rydeu  Mvj>pcctmr.  v.  JyUaiateU  Ama4l,  1  Mad.  H.  C.  Bep.  45. — Ed, 
0)  See  1  Strange,  H.  L.  7  4. —Ed. 
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intended  for  *n  indication  of  others  also,  as  the  son  bought,  son  made 
by  adoption,  and  [son  self-given*  and]  the  rest :  for  they  are  equally 

adopted  as  sons.  , 

25.  Kityirana  25.  Accordingly  KAtySyana  says,  “If  a  legiti- 

t?'0t3a  40  mate  son  bom,  the  rest  are  pronounced  sharers  of  a 

provided  ^ouxth  part,  provided  they  belong  to  the  same  tribe ; 

of  equal  clan :  but,  if  they  be  of  a  different  class,  they  are  entitled  to 
else,  food  and  food  and  raiment  only.” 

26.  The  eon  of  26.  “Those  who  belong  to  the  same  tribe,”  as 
the  wife,  and  sons  the  son  0f  the  wife,  the  son  given  and  the  rest  [name- 
mi'd"’  sclfaiveii  br  the  sons  bought,  made,  self-given  and  discarded,!] 
aud  discarded,  are  share  a  fourth  part,  if  there  be  a  true  legitimate  son  : 
of  equal  class;  the  but  those,  who  belong  to  a  different  class,  as  the  dam- 
damsel’s  son,  the  seps  gon>  [he  son  of  concealed  origin,  the  son  of  a  preg- 
son  of  bidden  on-  nallt  bride,  and  the  son  by  a  twice  married  woman, 
Lrt  bride,  P^d  do  not  take  a.  ourth  part,  if  there  be  a  legitimate  son  : 
sonofatwLirmar-  but  they  are  entitled  to  food  and  raiment  only(u). 


27.  “  Exceptionable  sons,  as  the  son  of  an  unmarried  damsel,  a  son 
27  A  passage  concealed. origin,  one  received  with  a  bride,  and  a  son 
of  Vishnu,  con-  hy  a  twi<?e-married  .woman,  share  neither  the  funeral 
cerning  these  ex-  oblation,  nor  the  estate.”  This  passage  of  Vishnu]: 
ceptiouable  sons,  merely  denies  the  right  of  those  sons  to  a  quarter 
tieipation  share,  if  there  be  legitimate  issue  ;  but,  if  there  be  no 

'  ;  '  ’  legitimate '  son  or  other  preferable  claimant,  even  the 

child  of  an  unmarried  woman  and  the  rest  of  the  adoptive  sons  may  suc¬ 
ceed  to  the  whole  paternal  estate,  under  the  text  before  cited  (§  21.) 

23.  Manu  allots  28.  “  The  legitimate  son  is  the  sole  heir  of  his 

to  adopted  sons,  father’s  estate ;  hut,  for  the  sake  of  innocence,  he 
a  mere  maiute-  should  give  a  maintenance  to  the  rest.”§  Tills  text  of 

ANNOTATIONS.  - 

The  mention  of  a  son  given.]  This  is  according  to  the  reading  of  the  (ext  as  here 
cited  and  in  the  VframitrodayA  aud  Kainalakara’s  Vivada-Tindava.“  But,  io  the  Kalpa- 
taru,  Eatn&kara,  Chintamani,  &c„  that,  restriciive  term  is  wanting  :  Sa  chaturtlia- 
bbaga-hhagf  syat,  instead  of  Chaturtha-bhaga-hliagf  sjad  dattakah. ' 

25.  Sharers  of  a  fourth  part.]  This  reading  is  followed  iu  the  Jfadana-Parij its, 
Vframitrodaya,  Ac.  But  the  Kalpataru,  Ratnakara  and  other  compilations  read  ‘a 
third  part.1  Vide  Jimuta-vibana,  G.  10.  §  13. 

28.  Applicable  to  a  case  where  adopted  son  (namely  the  son  given,  &c.)  are  dis¬ 
obedient.]  It  al-o  relates  to  the  damsel’s  son  and  the  rest :  for  they  are  declared  en¬ 
titled  to  lood  and  raiment  only,  if  there  be  legitimate  issue ;  and  that  must  be  supposed 


•  iialam-imaJU.  t  oubodbml  and  l’anjala. 

%  It  is  not  found  in-the  institutes  of  Yisbnu ;  hut  is  cited  from  that  a 
hUdana-pirijiU  and  Vfaamitrodaya,  as  iu  this  place- 
4  Manu,  9.  163.  11  Vide  «  29.  («)  See 

aOk—.'JA-  -Av  v— *-*  ‘  *  • 

Via.  ■— » Jtt  a  :  .s. 


1  Strange,  H.  L.  94. 
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nance  -,  supposing  Mann  must  be  considered  as  applicable  to  a  case, 
lion*  tmrtrds^The  w'leve  t'10  »^opted  sons  (namely  the  son  given  and 
le'dtimat'eson.  16  ^*e  rc‘s()  iirc  disobedient  to  the  legitimate  son  and  de¬ 

void  of  good  qualities. 

29.  Here  a  special  rule  [different  from  KAtySyana’s*]  is  pro- 
29.  He  assigns  Pou,Jdod  by  the  same  author  (Manu)  respecting  the 
&  fifth  or  a  sixth  son  of  the  wife :  “  Let  the  legitimate  son,  when  dividing 
purl,  to  the  son  of  the  paternal  heritage  give  a  sixth  part,  or  a  fifth,  of 
the  wife:  aoonrd-  the  patrimony  to  the  son  of  the  wife. ”+  The  cases 
ing  to  Ins  relative  must,  thus  discriminated  :  if  disobedience  and  want 
111011  a'  of  good  qualities  be  united,  then  a  sixth  part  should  be 

allotted.  But.,  if  one  only  of  those  defects  exist,  a  fifth  part. 

SO.  Manu,  having  premised  two  sets  of  six  sons  declares  the  first 

30  Two  class-s  slx  to  kchs  kinsmS?;  and  the  last  to  be  not 
of  sm  s  arc  distin-  heirs  but  kinsmeff?  “  The  true  legitimate  issue,  the  son 
guished  by  Manu:  of  a  wife,  a  son  given,  and  one  made  by  adoption, (a)  a 
one  i  n  h  er  1 1  i  n  g  son  of  concealed  origin,  and  one  rejected  [by  his  parents,] 

, ' nd tlie°othcr  'not’  al  0  slx  koits  and  kinsmen.  The  son  of  in  unmar- 
an  le  o  ler  no  .  rje(j  womarlj  t]ie  son  0f  a  pregnant  bride,  a  son  bought, 
a  son  by  a  twice-married  woman,  a  son  self-given,  and  a  son  by  a  Qhdra 
woman,  are  six  not-  heirs  but  kinsmen.”] 

31.  That  must  be  expounded  as  signifying,  that  the  first  six  may 

31  ■FmiUnation  take  the  heritag^ of  their  father’s  collateral  kinsmen 

of  tire  text.  (sapindas  and  samSnodakas)  if  there  be  no  neareriieif  y 

but.  not  so  the  last  six.  However,  consanguinity  and 
the  performance  of  the  duty  of  offering  libations  of  water  and  so  forth, 
on  account  of  relationship  near  or  remote,  belong  to  both  alike. 

32.  It  must  be  so  expounded ;  for  the  mention  of  a  given  son  in 
32.  Confirmed  the  following  passage  is  intended  for  any  adopted  or 

by  a  passage  of  succedaneous  son.  “  A  given  son  roust  never  claim  the 
Manu.  family  and  estate  of  his  natural  father (6).  The  funeral 
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31.  The  first  six  may  take  the  heritage  of  collateral  kinsmen :  . not  so  the 

last  six.]  The  sense  of  I  lie  two  passages  is,  that,  if  there  be  no  nearer  collateral  kins- 
man,  the  first  six  inherit  the  property  ;  but  not  the  six  last.  Subodhinf. 

However,  consanguinity,  Sx.j  Medhatiihi  interprets  the  text  of  Manu  as  signify¬ 
ing  that  ‘  the  last  six  are  neither  heirs  nor  kinsmen.’  But  that  interpretation  is  cen- 
suied  by  ICulluka-bhatta:  nod  is  supposed  by  the  commentator  on  the  hlitakshari  to 
be  here  purposely  confuted. 

32.  The  mention  of  a  given  son  is  intended  for  any  adopted  son.]  The  meaning, 
as  hc-re  expressed,  is  this :  the  mention  of  a  son  given  is  in  this  place  intended  to 
denote  any  succedaneous  son.  Consequently,  since  it  appears  from  the  [ext,  that  adopt¬ 
ed  sons  have  a  right  of  inheritance  ;  but,  according  to  the  opponent’s  opinion,  it  appears 
from  another  passage,  that  they  have  not  a  right  of  succession  ;  it  might  be  concluded 
from  sucli  a  contradiction,  that  the  precepts  have  no  authority:  therelore,  lest  the  text 
become  futile,  the  interpretation,  proposed  by  us,  is  to  be  preferred.  Subodhinf. 


*  B&lam-bhatta.  t  Mann,  9.  164.  - 

(rr)  See  1  Strange,  H.  L.  98  :  1  Mori.  Dig.  308. — 14. 


'livasa  Ayyang&r  v.  Kuppu 


$!7t- 


J  Manu,  9.  159-160. 


1  Mad.H.  C.  180.  and  see 
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oblation  follows  the  family  and  estate :  but  of  him,  who  has  given  away 

his  son,  th»  obsequies  fail.”* 

33.  All,  without  exception,  have  a  right  of  inheriting  their  fa- 
33.  Sonnaf  *11  *^er’3  estate,  for  want  of  a  preferable  son  :  since  a  sub- 
descripiitt*  m*j  sequent  passage  ("  Not  brothers,  nor  parents,  but  sons, 
inherit  Iran  the  are  heirs  to  the  estate  of  the  father, ”f  purposely  affirms 
f*lller'  th’e  succession  of  all  subsidiary  sons  other  than  the 

true  legitimate  issue ;  and  the  right  of  the  legitimate  son  is  propound¬ 
ed  by  a  separate  text  (“  The  legitimate  son  is  the  sole  heir  of  his 
father’s  estate  ;”*)  and  the  word  “  heir”  (dftyada)  is  frequently  used  to 
signify  any  successor  other  than  a  son. 

34  Differences  34.  The  variation  which  occurs  iu  the  institutes 
in  the  order  of  Vasishtha  and  the  rest,  respecting  some  one  in  both 
enumeration  re-  sets,  must  be  understood  as  founded  on  the  difference 
conciled  :  as  found  of  good  and  bad  qualities., 
in  Vasishtha,  Ac.  *  1 
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35-  But  the  assignment  of  the  tenth  place  to  the  son  of.  ta  ftp- 
35.  And  in  pointed  daughter,  in  Gautama s  text,  is  relative  to  one 
Gautama.  dillmng  j„  tribe. 


36. 


The  follov 


«  passage  of  Marm,  "  If,  among  several  brothers 
whole  blood,  one  have  a  son  bom,  Manu  pro- 
shnuld  he  aiio'ii-  nounces  them  all  fathers  of  male  issue  by  means  of 
cd  rather  than  a  that  son  ,  *  is  intended  to  forbid  the  adoption  of  others 
stranger  or _ a du-  if  a  hi  others  son  can  possibly  he  adopted(u).  It  it  is 
•  taut  relation.,  m , ,  (  n  ]Crl  to  declare  him  son  of  his  uncle  :  for  tbat  is 
inconsistent -with  the  sulKcqncttt  text :  ''brothers  likewise  and  their 
sons,  gentiles,  cognates.  Ac.  f 

37.  The  fore-  37.  The  author  next  adds  a  restrictive  clause  by 
Saremirfct"  Wft>'  of  couclu*ion  to  what  had  been  stated :  “  This 
eirtoalpcrsoSns'of  lllw  is  Propounded  by  me  in  regard  to  sons  equal  by 
the  tame  tribe.  class.’  ! 


>,  the  son  of  hidden  origin, 
r.d  a  son  by  a  tvice- 
vi  liKc  class,  through  their 
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the  heritage, ”§  does  not  limit  tin’s  very  Older,  hut  intends  one  different  in  some  res¬ 
pects  :  anil  the.  difference  is  relative  to  good  and  bad  qualities.  The  same  method  must 
be  used  with  die  variations  in  oilier  codes.  Moreover,  what,  is  ordained  by  YAjiiavalkyn 
is  consistent  with  propriety.  For  the  true  legitimate  sou  and  the  son  of  an  appointed 
daughter  are  both  legitimate  issue  and  consequently  equal.  The  sou  of  the  wife,  a  son 
of  hidden  origin,  the  sun  of  an  unmarried  damsel,  and  a  son  by  a  twice-married  woman, 
being  produced  from  the  seed  of  the  adoptive  father  or  li-oni  a  soil  appertaining  to  him, 
have  the  preference  before  the  sou  given  and  the  rest.  The  son  received  with  a  bride, 
being  produced  from  soil  which  the  adoptive  father  accepts  for  his  own,  is  placed  in  i  lie 
second  set  by  the auihority  of  the  text  [or  because  the  mother  did  not  appertain  to  the 
edontive  father  at  the  tune  when  the  cuild  was  begotten. -j]  The  whole  is  therefore 
unexceptionable.  Sitbodliini. 

36.  That  is  inconsistent,  with  the  subsequent  text.]  It  is  incompatible  with  a 
passage  ot  Yiiiuavalkva  doclav.itorv  of  t ire  nephew's  right  of  succession  after  brothers. 
For,  u  lie  be,  deemed' a  son,  because  all  the  brethren  are  pronounced  fat  hers  nf  male 
jS5„e  by  means  of  .the  son  of  a  brother,  he  ought  to  inherit,  before  all  other  heirs,  such 
as  the  lather  and  the  rest  [who  arc  m  that  passage  preierreo  to  him.]  Subodhiui. 

The  principle  of  giving  a  preference  to  the  nephew,  as  the  nearest  kinsman,  in  the 
select  iou  of  a  person  to  be  adooted,  is  carried  much  further  by  Nanda  pandita  in  the 
Datlaka-mimAnsA :  and,  according  to  the  doctrine  there  laid  down,  the  choice  should 
fail  on  file  next  nearest  relation,  if  there  be.  no  brother’s  son ;  and  on  a  distant  relation, 
in  default  of  near  kindred  :  but  on  a  stranger,  only  upon  failure  of  all  kin.  bee  §  13. 

39.  They  are  not  within  the  definition  of  t.ribe.1  For  YAjnavalkva,  having  des- 
cribed  the  origin  and  distinctions  of  the  tribes  and  classes,  [vis.  the  Murdhavastkta 


*  Manu,  tl.  182.  +  YAjnavalkya,  2. 136,  Vide  infra.  C.  2.  Sect.  I.  §  1 

}  YAjnavalkya,  2.  131.  ■  §  Manu,  9.  184.  !i  BAIam-bhafta. 

(a)  See  1  Strange,  H.  L  64:  t  Mori.  Dig.  IS.— Ad. 
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natural  father,  but  not  in  their  own  characters :  for 
of  tribe  “*,i**!n  they  are  not  within  the  definition  of  tribe  and  class. 

40.  Since  issue,  procreated  in  the  direct  order  of  the  tribes,  as 

40.  legitimate  the  MftrdhSvasikta  and  the  rest,  are  comprehended 
isroe,  of  a  mixed  under  legitimate  issue,  it  must  be  understood,  that,  on 
class,  intents  te-  failure  of  these  also,  the  right  of  inheritance  devolves 
fore  adoptive  sons.  on  the  son  of  the  wife  alld  £he  rest 

41.  But  the  son  by  a  QtidiA  wife,  though  legitimate,  does  not 

41.  But  the  ta*ie  the  whole  estate,  even  on  failure  of  other  issue. 

£udra’a  son  is  re-  Thus  Manu  says,  “  But,  whether  the  man  have  sons, 
striciedtoateath,  or  have  no  sons,  [by  his  wives  of  other  classes,]  no 
t.v  a  piunge  of  more  than  a  tenth  part  must  be  given  to  the  son  of 
Manu-  theQudrl”* 


42.  “  Whether  lie  have  sons,”  whether  he  have  male  issue  of  a 

42.  Interprets-  regenerate  tribe  ;  “  or  have  no  sons,”  or  have  no  issue 
tion  of  tKe  text.  of  such  a  tribe  ;  in  either  case,  upon  his  demise,  the 
son  of  the  wife  or  other  [adoptive  son,]  or  any  other 
kinsman  [and  heir,]  shall  give  to  the  (Jfidra’s  son,  no  more  than  a 
tenth  part  of  the  father’s  estate. 


43.  The  son  of 
the  KshatriyA  or 
Vaipya  wife  in- 
herits  in  default 
of  issue  by  a 
Brahmani. 


43.  Hence  it. appears,  that  the  son  of  a  Kshatriya 
or  VaiijyS  wife,  takes  the  whole  of  the  property  on 
failure  of  issue  by  women  of  equal  class. 
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Arabashtha,  Nishada,  Mabfshya,  Ugra  and  Karana :]  adds  “  This  rule  concerns  (lie 
children  of  women  lawfully  married. f  Vframitrodaya(i). 

Since  these,  (via.  the  damsel’s  son  and  the  rest)  are  bastards  ;  bom  either  in  for¬ 
nication  or  adnlterv,  their  exclusion  from  class,  tribe,  &c.  has  been  ordained  in  the  first 
boot  on  religious  observances.  Subodliiuf. 

41.  No  more  than  a  tenth  part.]  Is  not  this  wrong  ?  for  it  has  been  declared, 
that  the  $udra’s  son  shall  take  a  share  in  a  distribution  among  sons  of  various  tribes 
f.Sect.  8.  $  1)  ;'but  it  is  here  directed,  that  he  shall  have  a  tenth  part.  No:  for  the 
four  shares  of  the  Brabmanf’s  son,  with  three  for  the  Kshatriya’s  child,  make  seven; 
and,  with  two  for  the  "Vaipya’s  offspring,  make  nine :  adding  that  to  one  for  the  fndrfrs 
son,  the  sum  it  ton.  Thus  there  is  no  contradiction  ;  for,  in  that  instance  also,  his 
participation  for  a  tenth  part  is  ordained :  and  the  whole  is  unexceptionable.  Subodhinf. 

43.  Hence  it  appears  ]  It  so  appears  from  the  text  of  Mann  above  cited  (i  41) 
Balam-bbatpL 

<b\  The  son  of  »  Brahmana  by  a  Kshatriya  is  a  s iSrikmaakia  or  nirddhabhUHkta 
by  a  Vii«yi  i*  »  nmtesb.’ha  or  vaidya  and  by  a  0udr/.,  is  a  Nishada  or  parapwa.  The 
son  of  a  Kshatriya  by  a  Yaipya  is  a  Jlahishya,  by  a  Ciidra  is  an  ugra.  A  karapa  is  the 
atm  of  a  Vaipya  by  a  t»dr.i.  See  Harm,  x.  8,  ft  -.  r«jimalkya,  I,  91,  n.—Ed. 

*  Mann,  9.  lsi.  +  Yajnavalkya,  1.  93. 


SECTION  XII. 


Right*  i>f  a  *ou  hti  «  fcmaU  d/m,  in  the-  ca*r  of  a  CAdra't  ettaU. 


1.  T’lio  author  next  delivers  a  special  rule  con¬ 
cerning  the  partition  of  a  Qudra’s  goods.  “  Even  a  son 
begotten  by  a  Qtidva  on  a  female  slave,  may  take  a 
share  by  "the  father’s  choice.  But,  if  the  father  be 
dead,  the  brethren  should  make  .him  partaker  of  the 
moiety  of  a  share  :  and  one,  who  has  no  brothers,  may 
inherit  the  whole  property,  in  default  of  daughter’s 


2.  The  son,  begotten  by  a  Qudra  on  a  female  slave,  obtains  a 
2  Interprets-  s*iare  ty  the  father’s  choice,  or  at  his  pleasure  But, 
lion  of  the  text.  after  [the  demise  off]  the  father,  if  there  be  sons  of  a 
wedded  wife,  let  these  brothers  allow  the  son  of  the 
female  slave  to  participate  for  half  a  share  :  that  is,  let  them  give  him 
half  [as  much  as  is  the  amount  of  one  brother's*]  allotment.  However, 
should  there  be  no  sons  of  a  wedded  wife,  the  son  of  the  female  slave 
takes  the  whole  estate,  provided  there  be.  no  daughters  of  a  wife,  nor 
sons  of  daughters.  But,  if  there  be  such,  the  son  of  the  female  slave 
participates  for  half  a  share  only. 


3.  From  the  mention  of  a  Qiidra  in  this  place,  [it  follows,  that] 
3  But  the  son  s0?  begotfen  by  a  ,nan  °f  a  regenerate  tribe 

of  a  regenerate  0,1  a  female  slave,  does  not  obtain  a  share  even 
man  hy  a  female  by  the  father’s  choic'e,  nor  the  whole  estate  after 
slave  lias  main-  his  demise.  But,  if  ho  be  docile,  he  receives  a  simple 
(enance  omy.  maintenance(h). 


ANNOTATIONS. 

I.  “In  default  of  daughter's  sons.”]  Some  interpret  this  ‘  on  failure  of  daughters, 
and  in  default  ol  ilieir  sons.’  Balam-bliatfa. 


*  Yiijimvalkya,  2.  134—135.  f  Balam-bhatta.  J  Subodhinf  and  BAlam-bhstta. 
fa)  See  1  Mori.  Big.  310:  7  Moo.  I.  A.  Ca.  33,  37,  iO.-Ed. 

(4)  See  1  Strange,  H.  L,  70:  2  Ibid.  05,  70,  71 :  1  Mori.  Dig.  438.— Ef. 
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-  THE  MITA'KSHARA'.  CHAP.  II.  SEC.  I. 

CHAPTER  II. 
SECTION  I. 


Right  of  the  widow  to  inherit  the  estate  of  one,  who  leaver  no 
male  issue. 


1.  The  subject  "*•  That  sons,  principal  and  secondary,  take  the 

of  collateral  sac-  heritage,  has  been  shown.  The  order  of  succession 
cession  is  next  among  all  [tribes  and  classes*]  on  failure  of  them,  is 
considered.  next  declared. 

2.  "The  wife,  and  the  daughters  also,  both  parents,  brothers 

2.  Passage  of  likewise,  and  their  sons,  gentiles,  cognates,  a  pupil, 
TAjiiavalkya  on  and  a  fellow  student  :  on  failure  of  the  first  among, 
thst  subject.  these; the  next  in  order  is  indeed  heir  to  the  estate  of 
one,  who  departed  for  heaven  leaving  no  male  issue.  This  rule  extends' 
to  all  [persons  andt]  classes.”(a)t 

3.  Interprets-  3-  He,  who  has  no  son  of  any  among  the  twelve 

tionofit.  descriptions  abovestated  (C.  1.  Sect.  11.)  is  one  having 

The  heir- of  a  'no  male  issue.’  Of  a  man,  thus  leaving  no  male 
person,  who  progeny,  and  going  to  heaven,  or  departing  for  another 
issuers  "the  *first  wor^>  Hie.  ^e'r< or  successor,  is  that  person,  among  such 
in  ’  succession,  33  have  teen  here  enumerated,  (viz.  the  wife  and  the 
according  to  the  rest,)  who  is  next  in  order,  on  failure  of  the  first  men- 
enumeration  in  tioned  respectively.  Such  is  the  construction  of  the 
the  text.  sentence. 

4.  This  rule,  or  order  of  succession,  in  the  taking  of  an  inheritance, 

4.  The  rale  is  must  be  understood  as  extending  to  all  tribes,  whether 
the  same  in  all  the  Murdhftvasikta  and  others  in  the  direct  series  of 
tribes  and  classes,  the  classes,  or  Sfita  and  the  rest  in  the  inverse  order ; 
and  as  comprehending  the  several  classes,  the  sacerdotal  and  the  rest. 


ANNOTATIONS. 

2.  “  Brothers  likewise.’’]  This  is  understood  by  Balam-bhatla  as  signifying  both 
brothers  and  sisters. 

"  And  their  sons.”]  Balam-bbatta  understands  the  daughters  of  brothers,  as  well 
ss  their  sons. 

3.  Such  is  the  eonstruclion  of  tiie  sentence.]  The  conimcnlator  Balam-bhitta 
disapproves  the  reading  which  is  here  followed.  The  difference  is,  however,  immaterial. 


*  Subodhinf.  •  •+  Subodhinf,  Ac.  j  Yajiiavalkya,  2.  1 

(«)  See  l’Morl.  Dig.  319:  1  M.oo.  1  A.  Ca-  132.-JS/. 


130—137. 


m.vm;'  law-books. 


5.  In  the  first  place,  the  wife  shares  the  estate.  "  Wife”  (petni) 
s.  The  widow  signifies  a  woman  espouse-'l  in  lawful  wedlock ;  con- 
is  first  entitled  to  form  ably  with  tin;  etymology  of  the  term  as  implying 
the  succession.  a  connexion  with  religious  ntosfu)’. 


6.  Viddha-Manu  also  declares  the  widow  s  right  to  the  whole 
6.  Passage  of  <;sfa,-e-  ' -I  he  widow  of  a  childless  man,  keeping  un- 

Manu,  °  sullied  her  husbands  bed.  and  persevering  in  religious 
observances,  shall  present  Jus  funeral  oblation  and  ob- 
Yishnu,  .  tain  [ins]  entire  share.  *  Yxhad- Vishnu  likewise  or¬ 
dains  it :  -  i  iie  wealth  of  him.  who  leaves  no  male 
issue,  goes  to  his  wife  ;  on  failure  of  her.  it  devolves  on  daughters  ;  if 
there  be  none,  it  belongs  to  the  father ;  if  he  be  dead,  it  appertains  to 
Kaf  \  ana  the  muther.”+  So  does  KfltySyana  Let  the  widow 

a  jayaua,  succeed  to  her  husband’s  wealth,  provided  she  be 

chaste  ;  aud,  in  default  of  her,  the  daughter  inherits  if  unmarried.(6)‘” 
And  again,  in  another  place  :  “  The  widow,  being  a  woman  of  honest- 
family,  or  the  daughters,  or  on  failure  of  them  the  father,  or  the  mother, 
or  the  brother,  or  bis  sons,  are  pronounced  to  be  the  heirs  of  one  who 
leaves  no  male  issue.  ’§  Also,  Vihaspati  :  “  Let  the 
wife  of  a  deceased  man,  who  left  no  male  issue,  take 
Ins  share,  notwithstanding  kin.sififti,  a  father,  a  mother, 
>r  uterine  brethren,  be  present. 


i  Vihaspati 


ANNOTATIONS. 

5.  Conformably  with  flic  ctymoiogy.l  A  rule  of  grammar  is  cited  in  the  text: 
viz.  PAnini,  4.  1.  35.  '  ■ 

The  author  of  the  Subodhiuf  remarks,  that  the  meaning  of  the  grammatical  rule 
cited  from  Panini  is  this  :  Patni  ‘  wife’  anomalously  derived  from  Pali  ‘  huaoand,’  la 
employed  when  connexion  witiftcligious  rites  is  indicated  •.  for  they  are  accomplished 
by  her  means,  aud  the  conseqneuce  accrues  to  him.  The  purport  is,  that-  a  woman,  law¬ 
fully  wedded,  and  no  other,  accomplishes  religions  ceremonies :  and  therefore  one  es¬ 
poused  in  lawful  marriage  is  exclusively  called  a  wife  (patni.)  Although  younger  wives 
are  not  competent  to  assist  at  sacrifices  or  other  religious  rites,  if  an  eldest  wife  exist, 

of  her,  or  even  during  her  life,  if  she  be  afflicted  with  a  lasting  malady  or  be  degraded 
for  misconduct,  they  possess  a  capacity  for  the  performance  of  religious  ceremonies  : 
and  iiere  such  capacity  oniy  is  intended.  Or  else  marriage  may  be  exclusively  meant 
by  religious  rites  :  for  offeriugs  are  made  to  deities  at  that  ceremony ;  and  such  also  is 
a.  sacrifice  or  solemn  rite.  Thus  likewise,  a  woman  lawfully  espoused,  and  no  other,  is 
a  wife  (patni.)  _ 


v  See  a  note  on  this  passage  in  Jimuta-viihana,  Ch-  IT.  Sect.  1.  §  7. 
t  Vishnu,  17.  4—7.  ,t  Vide  infra.  Sect.  2.  4  2. 

§  In  the  Vlramitrodaya,  this  is  cited  as  the  text  of  a  different  author ;  but  the  com. 
menfator  on  the  Mitikshara  treats  it  as  a  further  passage  from  the  author  before  cited. 
(«)  See  1  Mori.  Dig.  313 :  1  Stra.  57  —Ed. 

(b)  When  A  had  two  wives,  B.and  C,  and  B  predeceased  A,  leaving  three  daugh¬ 
ters,  and  C  survived  A  and  was  childless,  it  was  held  by  the  Madras  High  Court  that 
C  succeeded  to  A's  property  in  preference  to  the  three  daughters,  I'erammdl  v.  Pevka- 
1  Mad.  II.  C.  Rep.  xm.-£d.  *  ' 
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7.  Passages,  adverse  to  the  widow’s  claim,  likewise  oecur(ct).  Thus 

•  Other  texta,  N^rada  has  stated  the  succession  of  brothers,  though 
i  contrary  i«-  »  wife  be  hving ;  and  has  directed  the  assignment  of 

'  from  a  nlaintenance  only  to  widows.  “  Among  brothers,  if 
any  one  die  without  issue,  or  enter  a  religious  order, 
let  the  rest  .of  the  brethren  divide  his  wealth,  except  the  wife's  sepa¬ 
rate  property.  Let  them  allow  a  maintenance  to  his  women  for  life, 
provided  the^e  preserve  unsullied  the  bed  of  tlieir  lord (6).  But,  if  they 
'  ' .  behave  otherwise,  the  brethren  may  resume  that  allow- 

M*Ba’  .  ance.”*  Manu  propounds  the  succession  .of  the  fa¬ 

ther,  or  of  the  brother,  to  the  estate  of  one  who  has  no  male  offspring  : 
“  Of  him,  who  leaves  no  son,  the  father  shall  take  the  inheritance,  or 
the  brotheral’t  He  likewise  states  the  mother’s  right  to  the  succes¬ 
sion,  as  well  as  the  paternal  grandmother’s :  “  Of  a  son  dying  childless, 
the  mother  shall  take  the  estate  :  and,  the  mother  also  being  dead,  the 
Caukha.  father's  mother  shall  take  the  heritage.”!  Cankha 

*  also  declares  the  successive  rights  of  brothers/ and  of 
both  parents,  and  lastly  of  the  eldest  wife  :  “  The  wealth  of  a  man,  who 
departsAor  heaven,  leaving  no  male  issue,  goes  to  liis  brothers.  If  there 

and  Katyajana.  be  none,  bis  father  and  mother  take  it :  or  his  eldest 
-  wife. .  Katyayana  too  says;  If  a  man  die  separate 

from  his  co-heirs,  let  his  father  take  the  property  on  failure  of  male 
issue  ;  or  successively  the  brother,  or  the  mother,  or  the  father’s  mother.” 

8.  The  application  of  these  and  other  contradictory  passages  is 

thus,  explained  by  Dhare<;vav.a :  '  The  rule,  deduced 
8.  Dharei'vara’s  from  the  texts  [of  YAjnavalkya,  <fcc.§],  that  the  wife 
shall  take  the  estate,'  regards  the  widow  of  a  separated 
ti®n;  "  brother :  and  that,  provided  she  be  solicitous  of  autho¬ 

rity  for  raising  up  issue  to  her  husband(c).  Whence  is 

ANNOTATIONS. 

8.  And  other,  contradictory  passages.]  Alluding  to  the  texts  of  Gautama  and 
Devala  subsequently  quoted.  Balam-bhatta. 

The  rule  deduced  from  the  texts.]  From  those  of  Yajnavalkya  (§  2.),  Vrddha- 
Mana,  Vishnu,  Katjdyaua  and  Vrrhaspati  (§  6.)  Subodhinl,  &c. 

“  If  she  seek . offspring.”]  The  particle  (v&)  is  understood  by  the  author,  by 

whom  the  passage  is  here  cited,  in  the  conditional  sense,  as  appears  from  the  interpre¬ 
tation  of  the  text,  in  the  next  paragraph  (§  9.) ;  according  to  the  remark  of  the  com¬ 
mentators  on  the  Alitikshara.  But  the  scholiast  of  Gautama  lakes  it  in  its  usual  dis¬ 
junctive  sense :  and  the  text  is  differently  interpreted  by  the  author  of  tire  Mitaksbara 
himself  (§18.) 


*  Khreda,  13.  25 — 26.  f  Manu,  9. 185.  Vide  Sect.  4.  §  1. 

I  Manu,  9.  217.  Vide  Sect.  4.  §  2.  and  Sect.  5.  §  2.  §  Subodhinl. 

(a)  See  1  Mori.  Dig.  316,  3  lb.  116.  -Ed, 

(b)  See  infra.  §§  20,  28  •.  2  Sir.  H.  I,.  297,  3)0.-Srf.  . 

(c)  In  Farafiperitmdi  v.  Vdaitfu*  I 


held  tha 

unless  preti  ,  | 

widow  was  only  entitled  jo  tnaiuicuauw. 
;t  of  the  1*  C.  yn  Kuttcmi  Nttnct 


.  11. 
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the  widow  a  sue-  r  uled  she  seek  permission  for  raising  up  issue,  but  not 
theSI<\vido»nCof  »  independently  of  this  consideration  ?  From  the  text 
separated  brother  above  cited,  "  Of  him,  who  leaves  no  son,  the  father 
seeking  to  raise  shall  take  the  inheritance;”*  and  other  similar  passages 
up  offspring  to  [as  NSrada’s,  &c.+]  For  here  a  rule  of  adjustment  and 
'  This  is  confirm  a  reas01’  l°r  ^  m"st  be  sought ;  but  there  is  none  other, 
ed  by  Gautama.  Besides  it  is  confirmed  by  a  passage.of  Gpytama :  “Let 
kinsmen  allied  by  the  funeral  oblation,  by  family 
name,  and  by  descent  from  the  same  patriarch,  share  the  heritage;  or 
the  widow  of  a  childless  man,  if  she  seek  to  raise  up  offspring  to 

9.  ‘  The  meaning  of  the  text  is  this  :  person,,  connected  by  a  com- 
9  Interprcia-  raon  Nation,  by  race,  or  by  descent  from  a  patriarch. 

tion  of  tbiftcxt.  share  the  effects  of  one  who  leaves  no  issue:  or  his 
widow  takes  the  estate,  provided  she  seek  progeny.’ 

10.  ‘  Manu  likewise  shows  by  the  following  passage,  that,  when 
10.  Confirmed  a  Mother  dies  posted  of  separate  property,  the  wife’s 

by  passages  of  claim  to  the  eftects  is  in  right  of  progeny,  and  not  in 
Manu, which  shew  any  other  manner.  “  He,  who  keeps  the  estate  of  his 
that  the  property  brother  and  maintains  the  widow,  must,  if  he  raise  up 
goes  to  the  son  issue  to  his  brother,  deliver  the  estate  to  the  son. 
widow  J  16  So,  in  the  case  of  undivided  property  likewise,  the  same 
author  says,  “  Should  a  younger  brother  have  begotten 
a  son  on  the  wife  of  his  elder  brother,  the  division  must  then  be  made 
equally  :  thus  is  the  law  settled.”j| 

11  Yasishth*  H.  ‘  Vasishfha  also,  forbidding  an  appointment 

-Iso  *  hint sS1S  t  ii at  raise  up  issue  to  the  husband,  if  sought  from  a  co¬ 

llie  widow’s  sue-  vetous  motive  (“  An  appointment  shall  not  be  through 
cession  is  in  con-  covetousness  ;”1i)  thereby  intimates,  that  the  widow’s 
teniplaiion  cl  her  succession  to  the  estate  is  in  right  of  such  an  appoint- 
lssue'  ment,  and  not  otherwise.’ 

1°  Else  she  has  12.  ‘  But,  if  authority  for  that  purpose  have  not 

a  ”  maintenance  been  received,  the  widow  is  entitled  to  a  maintenance 
only;  accordingto  only  ;  by  the  text  of  Ndrada  :  “  Let  them  allow  a 
Karada.  maintenance  to  his  women  for  life.”** 


10  "Musi .  deliver  the  estate  to  the  son.”]  It  is  thus  shown,  that  a  sepa¬ 

rated  brother  is  meant ;  else,  if  there  had  been  no  partition,  he  could  not  have  separate 
urooertv.  In  the  text  subsequently  cited,  it  appears  from  the  direction  for  making  the 
v  '  ■  equally  that,  the  case  of  an  unseoarated  co-heir  is  intended.  Since  there  could 
irtition/if  he  were  already  separated.  Subodhini.. 

The  widow’s  succession  is  in  right  of  such  an  appointment.]  A  widow,  who 
:pt.ed  authority  for  raising  up  issue  to  her  husband,  has  the  right  of  succession 


,  Vide  supra.’?  7.  f  Balam-bhafta. 

19—20.  Vide  infra:  ]  1?.  §  Manu,  9. 146.  |!  Manu, 

.48.  **  Narada,  13.  26.  Vide  supr: 
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13.  ‘  The  same  (it  is  pretended)  will  be  subsequently  declared  by 

13.  A  passage  the  contemplative  saint :  “  And  their  childless  wives, 
of  Yijfiavalkya,  *Sbrxtucting  themselves  aright,  must  be  supported  ;  but 
supposed  to  War  such,  as  are  unchaste,  should  be  expelled  ;  and  so,  in- 
tbe  same  import.  deed,  should  those,  who  are  perverse.”* 

14.  '  Moreover,  since  the  wealth  of  a  regenerate  man,  is  designed 

14.  Wonmase  religious  uses,  the  succession  of  women  to  such  pro- 

inapt  to  inherit  perty  is  unfit ;  "because  they  are  not  competent  to  the 
wealth,  since  it  is  performance  of  religious  rites.  (a)Accordingl^  it  has  been 
designed  for  reli-  declared  by  some  author,  “  Wealth  was  produced  for 
gious  usee.  the  sake  of  solemn  sacrifices  :  and  they,  who  are  in¬ 

competent  to  the  celebration  of  those  rites,  do  not  participate  in  the 
property,  but  are  alf  entitled  to  food  and  raiment."  “  Riches  were 
ordained  for  sacrifices.  Therefore  they  should  be  allotted  to  persons 
who  axe  concerned  with  religious  duties ;  and  not  be  assigned  to  women, 
to  fools,  and  to  people  neglectful  of  holy  obligations.” 

15.  That  is  wrong  :  for  authority  to  raise  up  issue  to  the  husband 

15.  UUrepva-  is  neither  specified  in  the  text,  (“  The  wife  and  the 

r&’s  argument  daughters  also,  &c.”t)  nor  is  it  suggested  by  the  pre- 
(l 8- — 140  refut'  mises.  Besides,  it  may  be  here  asked  ;  is  the  appoint- 
e“'  meni  to  raise  up  issue  a  reason  for  the  widow’s  suc¬ 

cession  to  the  property  ?  or  is  the  issue,  borne  by  her,  the  cause  of  her 
succession  ?  If  the  appointment  alone  be  the  reason,  it  follows,  that  she 
has  a  right  to  the  estate,  without  having  borne  a  son  ;  and  the  right 
of  the  son  subsequently  produced  [by  means  of  the  appointment):]  does 
not  ensue.  But,  if  the  offspring  be  the  sole  cause  [of  her  claim,§]  the 
wife  should  not  be  recited  as  a  successor  :  since,  in  that  case,  the  son 
alone  has  a  right  to  the  goods. 

16.  But,  it  is  said,  women  have  a  title  to  property,  either  through 

16  Hisobiec-  husband,  or  through  the  son,  and  not  otherwise. 

tions  obviated!  That  is  wrong  :  for  it  is  inconsistent  with  the  follow¬ 
ing  text  and  other  similar'  passages.  “  What  was 


ANNOTATIONS. 

13.  The  same  (it  is  pretended)  will  be  declared.]  Here  the  particle  kila indicates 
disapprobation  ;  as  in  the  example  ‘  Ah  !  wilt  thou  [presume  to]  fight.'  For  this  pas¬ 
sage  of  Yajnavalkya  will  be  expounded  in  a  different,  sense.  So  the  expression  ‘  by 
some  author*  (§  14.)  is  intended  as  an  indication  of  disrespect.  Hence  I  he  insertion  of 
the  paaaage  to  cited,  in  this  argument,  does  not  imply  an  acknowledgment  of  it  as 
original  and  genuine.  Subodhint. 

14.  It  has  been  declared  by  some  author.]  The  passage  here  cited  is  not  con¬ 
sidered  as  authentic ;  and  no  authority  is  shown  for  that  and  the  following  text. 
BAIani-bhalta. 

15.  And  the  right  of  the  son  subsequently  produced  does  not.  ensue.]  Which  is 
inconsistent  with  the  enunciation  of  his  right  of  succession,  as  one  of  the  twdic  des¬ 
criptions  of  sons,  preferably  to  the  widow  and  other  hrirs.  Subodhint  and  Balam- 

bliatta. 

16.  That  is  wrong:  for  it  is  inconsistent  with  the  following  text.]  Admitting 
the  restriction,  that  women  obtain  property  through  their  husbands  or  sons  only,  still 

*  Ydjilavalkja,  2.  148.  t  §  2.  )  HAlam-bhaffs.  \  Biilambbatta. 

a  («)  Sec  1  St  range,  11.  L.  135.-JV. 


given  before  the  nuptial  lire,  what  v  is  presented  in  the  bridal  proces¬ 
sion,  what  has  been  given  in  token  of  affection,  what  has  been  received 
by  the  woman  from  her  brother,  her  mother,  or  her  father,  are  denomi¬ 
nated  the  sixfold  property  of  a  woman."* 

17.  Besides,  the  widow  and  the  daughters  are  announced  as  suc- 
17.  An  inenn-  lessors  (§  2  ;,  on  failure  of  sons  of  all  descriptions.  Now 
Hist  e  11  c  y  in  by  here  affirming  the  l  ight  of  a  widow,  who  has  been 
his  interpretation  appointed  to  raise  up  issue,  the  right  of  her  son  to  sac* 
tll0'vn-  ’  ceed  to  the  estate  is  virtually  affirmed.  But  that 
had  been  already  declared :  and  therefore  the  wife  ought  not  to  be 
mentioned  under  the  head  [of  succession  to  the  estatef]  of  one  who 
leaves  no  male  issue. 


18.  But,  it  is  alleged,  the  right  of  a  widow,  who  is  authorized  to 
18.  His  cxpla-  raise  up  issue  to  her  husband,  is  deduced  from  the  text 
nation  of  Gnuia-  of  Gautama :  “  Let  kinsmen  allied  by  the  funeral  obla- 
ma’s  text  (5  8.)  tion,  by  family  name,  and  by  descent  from  the  same 
proved  to  be  erro-  patriarch,  share  the  heritage  ;  or  the  widow  of  a  child- 
^Thcririit  inter-  1&SS  man  :  anfl  s'ie  ,nay  either  [remain  chaste,  or  may] 
pretation  of  it  seek  offspring.'’!  This  too  is  erroneous  :  for  the  sense, 
slated.  which  is  there  expressed,  is  not  ‘  if  she  seek  to  obtain 

A_  chaste  wi-  offspring,  she  may  take  the  goods  of  one  who  left  no 
•  °'v  *  fe*skSSaf-  issue  l’  but  ‘  persons  allied  by  the  funeral  oblation,  by 
Sfrmechandan ap-  family  name,  and  by  descent  from  the  same  patriarch, 
pointment  to  raise  share  the  effects  of  one  who  leaves  no  issue;  or  his 
up  issue  is  con-  widow  takes  his  estate  :  and  she  may  either  seek  to 
demned.  obtain  progeny,  or  may  remain  chaste.’  This  is  an  in¬ 

struction  to  her,  in  regard  to  her  duty.  For  the  particle  (vS)  ■  or, ’  de¬ 
noting  an  alternative,  does  not  convey  the  sense  of ‘if.’  Besides  it  is 
fit,  that  a  chaste  woman  should  succeed  to  the  estate,  rather  than  one. 
appointed  to  raise  up  issue,  reprobated  as  this  practice  is  iu  the  law  as 
well  as  in  popular  opinion.  The  succession  of  a  chaste  widow  is  ex¬ 
pressly  declared  :  “  The  widow  of  a  childless  man,  keeping  unsullied 
her  husband’s  bed,  and  persevering  in  religious  observances,  shall  pre- 
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‘cstriction  docs  not  hold  good  universally,  since  wc 


right  of  property  is  de- 


17.  The  wife  ought  not  to  be  mentioned.]  She  ought  not  to  be  here  mentioned 
test  it  should  be  thought  a  vain  repetition.  Subodhinl. 

18.  She  may  either  seek  to  obtain  progeny.]  The  author  proposes  two  modes  of 

conduct  for  a  woman  whose  husband  is  deceased.  One  is,  that  she  should  seek  offspring, 
or  endeavour  to  obtain  male  issue  under  an  authority  for  that  purpose.  The  term  ed 
(either,  or,)  in  this  place  dots  not  signify  ‘  if;’  but  indicated  an  alternative  and  that  im¬ 
plies  an  opposite  case ;  aud  the  opposite  case  is  the  second  mode  of  conduct,  which, 
though  not  expressly  stated  in  the  text,  must,  by  force  of  the  particle  va,  in  its  usual 
disjunctive  acceptation,  be  opposite  to  the  desire  of  obtaining  progeny  by  mr —  •'f 
—  •  — *  *■  — -  — 1  - -ently  determined  to  be  th 


se  up  issue : 


,e  duty  of 


*  Menu,  9.  191. 


t» 


ini-bhatfa. 


s  here  translated  according  to  the  commentator’s  interpre¬ 


ts  .»y-.  .*/<>.  j.». 
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•ent  his  funeral  oblation  and  obtain  his  entire  share.”*  And  an  au¬ 
thority  to  raise  up  issue  is  as  expressly  condemned  by  Manu  :  “  By  re- 

rerate  mqn  no  widow  must  be  authorized  to  conceive  by  any  other  ; 

they,  who  authorize  her  to  conceive  by  another,  violate  the  prime¬ 
val  law.'t 

19.  But  the  text  of  Vasishtha  "  An  appointment  shall  not  be 
19.  Prop**. in-  through  covetousness  must  be  thus  interpreted : 
terpreUtioatfthe  'if  the  husband  die  either  unseparated  from  his  co- 
|*xt  °*  parceners  or  reunited  with  them,  she  has  /lot  a  right 

^  to  the  succession ;  and  therefore  an  appointment  to 

raise  up  issue  must  not  be  accepted  for  the  sake  of  securing  the  suc¬ 
cession  to  her  offspring.’  ■ 

20.  As  for  the  text  of  Nftrada,  “  Let  them  allow  a  maintenance 
20.  And  of  the  to  his  women  for  life  Since  re-union  of  parceners 
passage  of  Narada  had  been  premised  (in  a  former  text,  viz.  “The  shares 
(§  12-i  of  re-united  brethren  are  considered  to  be  exclusively 

theirs  ^j|)  it  must  he  meant  to  assign  only  a  maintenance  to  their 
childless  widows.  Nor  is  tautology  to  be  objected  to  that  passage,  the 
intermediate  text  being  relative  to  reunited  parceners  (“  Among  bro¬ 
thers,  if  any  one  die  without  issue,  &c.”1i)  For  women’s  separate  pro¬ 
perty  is  exempted  from  partition  by  this  explanation  of  what  had  been 
before  said;  and  a  mere  maintenance  for  the  widow  is  at  the  same 
time  ordained.  - 


21.  Thet«xtof 
YajnaTalkya  ({ 
13.).  also  will  be 
explained  in  *  dif- 


21.  The  passage,  which  has  been  cited,  “  Their 
childless  wives,  conducting  themselves  aright,  must 
be  supported  ;”**will  be  subsequently  shown  to  intend 
the  wife  of  an  impotent  man  and  so  forth. f-[- 
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chartitj.  The  meaning  therefore  is  this:  two  modes  of  condnct  are  here  prescribed; 


HINDU' 


-  22.  JJhiireQ- 

vara’s  argument 

WISS  to  inherit.  (i\ 
Isi,  refuted. 


rsiyneu  lor  i-elitrious  uses  ;  and  that  a  woman's  sut  - 
soion  to  Kitoii  piopcrty  is  unfitjhecau.se  she  is  hot 
mpotent  to  the  performance  of  religious  rites ;  that  is 
roiur  :  lor.  if  every  thing,  which  is  wealth,  he  in- 
ndei!  Joi  siici  mcial  purposes,  then  charitable  dona¬ 
te  inmn-j  opnt  sons,  hui  nt  otfermo-  ,  ami  similar  matters,  most  remain 
wnli  passages  ot  unaccomplished.  Or,  li  it  be  alleged,  that  the  appli- 
;\sj..nvali.,..,(w  eahlcness  oi  *ea-lwi  to  those  uses  is  uncontradicted, 
ai.u.um  _  on  Smce  sacrifice  here  signifies  religious  duty  in  general ; 
and  charitable  donations,  burnt  offerings  and  the  rest  are  acts  of  religi¬ 
ous  duty  :  still  oilier  purposes  ot  opulence  and  gratification,  which  are 
to  be  effected  by  means  ot  wealth,  must  remain  unaccomplished  ;  and, 
d  tlmt  be  the  case,  there  is  an  inconsistency  m  the  following  passages 
of  \ ajnavalkva,  Gautama  and  Manu.  “Neglect  not  religious  duty, 
wealth  or  pleasure,  m  then-  proper  season.  *  “  To  the  utmost  of  his 
power,  a  man  should  not  let  morning,  noon  or  evening  be  fruitless,  in 
respect  ot  virtue,  wealth,  and  pleasure,  f  "  Ihe  organs  cannot  so  effectu¬ 
ally  ho  restrained  by  avoiding  their  gratification,  as  by  constant  know¬ 
ledge  [of  the  ills  incident  to  sensual  pleasure,  t] 

23.  Besides,  it  wealth  he  clcsismc  1  f  i  svi  final  i-es,  the  argu- 
<c,  And  is  in  incut  would  be  reversed,  by  which  it  is  shown,  that 
compatible  with  the  careful  preservation  of  gold  [inculcated  by  a  pas¬ 
sage  of  the  Veda!}]  ■  Let  gold  be  preserved,”  is  intend¬ 
ed  not  for  religious  ends,  but  for  human  purposes. 

24.  Moreover,  it  the  word  sacrifice  import  religi¬ 
ous  dutv  in  general,  the  succession  of  women  to  estates 
is  most  proper,  smce  they  are  competent  to  the  per- 
were  designed  for  formance  of  auspicious  and  conservatory  acts  [as  the 
religions  uses.  making  of  a  pool  or  a  garden,  &e.j|] 


die  Mtmamsi. 
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23.  Sacrifice  here  signifies  religions  duty  in  general.!  The  relinquishment  of  a 
thing  with  dm  view  tolls  apocrtanmig  to  a  deity,  is  a  sacrifice  (yaga)  or  consecration  of 
the  thing  The  same  design.  terminated  ot  casting  the  thing  into  the  flames,  is  a  burnt 
offering  (horns)  or  holocaust,  ine  contemn?  oi  property  on  another  by  annulling  a 
’vevl'wi  rjwht,  j«  a  gilt,  idanai  or  donation,  fcnch  is  the  difference  between  sacrifice, 
3umt-oftenng  and  donation,  fcuboahini. 

“  In  tncir  eroper  season.”]  This  part  o,f  die  text  was  wanting  m  the  quotation  of 
it,  a«  here  cyhibited  but  the  passage,  as  it  is  read  in  its  proper  place,  by  the  Milak- 
shara.  Apararka  and  the,  Dlpakaiika,  contains  the  words  awake  kale  ‘  in  their  proper 


oq  The  argument  would  be  reversed.  I  The  reasoning  here  alluded  to  occurs  in 
the  Mi'minsa  ■  and  is  the  12th  topic  of  the  4t,1  section  of  the  3d  chapter.  The  pas- 
n.,«E  of  the  Veda,  which  is  there  examined,  and  the  initial  words  of  which  are  quoted  in 
the  te»t  enjoins  the  careful  preservation  ot  gold,  lest  it  lose  its  brightness  and  be 
tarnished  The  question,  raised  on  it,  is  whether  the  observance  of  the  precept  be 
e«ential  to  the  cfficncv  of  sacrifice  or  serve  only  a  human  purpose ;  and  the  result  of  the 
reasoning  is  that  the  precept  affects  the  person,  and  not  the  sacrifice.  This  reasoning 
is  considered  by  the  author  to  be  incompatible  with  the  notion,  that  wealth  is  intended 
solely  for  sacrificial  uses. 


*  Yiinavalkya,  1.  115.  T  Not  found  iu  Gautama’s  institutes. 

I  Mann,  i.  Vi.  narlially  quoted  in  this  place-  §  Balam-bkaffa.  II  Bilambhaffa, 
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25.  Thoagh  25.  The  text  of  NSrada,  which  declares  the  de- 
fcrid  in  tkmUon,  pendence  of  women,  (“  A  woman  has  no  right  to  in- 
thej  ir  etpable  dependence,”*)  is  not  incompatible  with  their-  accen- 
of  property.  tance  of  property  ;  even  admitting  their  thraldom  (a). 

26.  'How  then  are  the  passages  before  cited  (“  Wealth  was  pro- 
Right  m--  duced  for  the  sake  of  solemn  sacrifices,  &c.”  -)•)  to  be 
tcrpretatipp  of  understood  ?  The  answer  is,  wealth,  which  was  ob- 
passages  before  tained  [in  charity  t]  for  the  express  pui-pose  of  defray - 
crted  (§14).  jng  sacrifices,  must  be  appropriated  exclusively  to  that 
use  even  by  sons  and  other  successors.  The  text  intends  that :  for 
the  following  passage  declares  it  to  be  an  offence  [to  act  otherwise,] 
without  any  distinction  in  respect  of  sons  and  successors.  “  He,  who, 
having  received  articles  for  a  sacrifice,  disposes  not  of  them  for  that 
purpose,  shall  become  a  kite  or  a  crow.§ 


27.  ft  is  said  by  Kfityfiyana  “  Heirless  property  goes  to  the 
27.  A  passage  king,(h)  deducting  however  a  subsistence  for  the  females 
of  Katjayana  as-  as  well  as  the  funeral  charges  :  but  the  goods  bclong- 
signs  a  subsist-  ing  to  a  venerable  priest,  let  him  bestow  on  venerable 
when  an  estate  es-  Pr*ests-”  “  Heirless  property,”  or  wealth  which  is  with- 
clieats  to  the  king  ou*  an  hei1'  to  succeed  to  it,  “  goes  to  the  king,”  be- 
for  want  of  heirs!  comes  the  property  of  the  sovereign;  "deducting- 
interpretation  however  a  subsistence  for  the  females  as  well  as  the 
of  the  text.  \  funeral  charges  that  is,  excluding  or  setting  apart  a 
sufficiency  for  the  food  and  raiment  of  the  women,  and  as  much  as  may 
be  requisite  for  the  funeral  repasts  and  other  obsequies  in  honour  of  the 
late  owner,  the  residue  goes  to  the  king.  Such  is  the  construction  of 
the  text.  An  exception  is  added :  "  but  the  goods  belonging  to  a  vene¬ 
rable  priest,”  deducting  however  a  subsistence  for  the  females  as  well  as 
the  charges  of  obsequies,  ‘  let  him  now  bestow  on  a  venerable  priest./ 


28.  It  relates  to  employed  is  females” -(yoshid.)  The- text  of  Nurada 
oucubines  ;  and  likewise  relates  to  concubines  ;  since  the  word  there 
e  Sadilar  used  is  “  woman”  (strl)  Except  the  wealth  of  a  Brah- 

ex  o  .  ar  a.  nlana(e)  [property  goes  to  the  king  on  failure  of  heir.] 
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27.  “  Let  him  bestow  on  venerable  priests” .  'let  liim  bestow  on  a  venerable. 

priest.’]  The  commentator,  Balam-bliatfa,  considers  as  a  variation  in  (  lie  reading  cf  (lie 
text,  the  tnbaeqhent  interpretation  of  it,  ‘let  him  bestow  on  a  venerable  priest:’ 
rjrotrijiyopapadayet  in  place  of  frotrijehhvas  i.ad  arpayct.  He  remarks,  however,  that 
the  singular  number  is  used  generically. 

28.  The  text  .  relates  to  concubines.]  Or  to  twicc-marricd  women  and  others 

not  considered  as  wives  espoused  in  lawful  wedlock.  -Balam-bhatta. 


*  Kinds,  13.  31.  T  Aidt 

§  This  is  a  passage  of  Matin  accnrumsr 
inport,  bat  expressed  in  other  words,  occur: 
(a)  See  1  Strange  II  L  J  / 

(e)  And  even  m  the, case  o!  a  hraum: 
escheats  to  the  Crown  as  the  tiovran  now 
v.  AWntiMjMvA  8  Moo.  I.  A.  '.a  »w 


21.  $rtkarn 


,ut  hnr  29.  'But  nince  the  term  ''  wife”  (patni)  is  here 
>  wilt:':,  employed,  (5j  2.)  the  succession  of  a  wedded  wife, 
•a-cssiou  who  is  chaste,  is  not  inconsistent  with  those  pas- 

.Tbcreforc  the  right  interpretation  is  this  :  when  a  man,  who 
he?-  liw  was  separated  from  his  co-heirs  and  not  re-united  with 
separat-  thorn,  dies  leaving  no  male  issue,  his  widow  [if  chastet] 
lus  eo-  takes  the  estate  in  the  first  instance(a).  For  partition 
n°t  ic-  had  been  premised;  and  re-union,  will  be  subsequently 
considered. 

It  must  be  understood,  that  the  explanation,  proposed  by 
Crikara  and  others,  restricting  [the  widow's  succession] 
to  the  case  of  a  small(6)  property,  is  refuted  by  this 
[following  argument^:]  If  there  be  legitimate  sons,  it 
■  •’"'•r--  is  provided,  whether  partition  he  made  in  the  owner’s 
ed>1to°tlic  c-fs^'or  or  after  his  decease,  that  the  wife  shall  take 

a  small  property.  «•  share  equal  to  the  son’s.  “  Iflie  make  the  allotments 
But  She  takes  a  equal,  his  wives  must  be  rendered  partakers  of  like 
stare,  though  portions/’^  And  again  :  “  Of  heirs  dividing  after  the 
there  be  sons.  death  of  tire  father,  'let  the  mother  also  take  an  equal 
share.” jj  Such  being  the  case,  it  is  a  mere  error  to  say,  that  the  wife 
takes  nothing  but  a  subsistence  from  the  wealth  of  her  husband,  who 
died  leaving  no  male  issue. 

32.  But  it  is  argued,  that,  under  the  terms  of  the  texts  above  cited, 
32.  she  docs  (“his  wives  must  be  rendered  partakers  of  like  portions;” 
not  take  merely  and,  “  let  the  mother  also  take  an  equal  share ;”)  a 
enough  for  her  woman  takes  wealth  sufficient  only  for  her  maintenance, 
subsistence.  Tliat,  is  wrong  :  for  the  words  “share”  or  “portion,” 

and  “  equal”  or  “  like,”  might  consequently  be  deemed  unmeaning. 


31.  It  is  a  mere 
the  wife  share  a  portioi 
support,  both  when  tl 
more  especially  should 


£2.  Forth 
mg.]  These 
dotiing  their  ™ 

ing.  Subodli 
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i  saw  that  the  wife  takes  nothing  but  a  subsistence, 
to'tliat  of  a  soil,  not  an  allotment  sufficient  only  fo 
ind  is  living,  aud  after  his  decease,  though  sons  c 


a,  that  she  obtains  no  more  than  food 
■  wife’s  participation  with  a  son,  who  is 
ore  be  no  other  son,  the  whole  of  it,  bus 
ihl,  on  failure  of  male  issue,  take  the 
Irani  his  co-heirs.  Subodbiaf. 

I '  might  consequently  be  deemed  uumeau- 
igiiily  ‘  portion’  and  ‘  parity.’  By  aha  Ti¬ 
nt  cause,  they  would  appear  unmean- 


*  Narada,  13.  51—52.  f  Ealam-bhatfa.  ’  '  [  Ibid. 

§  C.  1.  Sect.  2.  §  S.  ||  G.  1.  Sect.  7.  §  1.' 

(«5  See  1  Strange,  H,  J,:  270.  272,— El.  { i )  See  X  Strange,  H.  L.  135  —TV 
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3?.  Or  suppose,  that,  if  the  wealth  he  great,  she  takes  precisely 
33  Nw  x  lab.  enough  for  her  subsistence  ;  but,  if  small,  she  receives 
sistence  if  the  a  share  equal  to  that  of  a  son.  This  again  is  wrong  : 
estate  be  luge,  for  variableness  in  the  precept  must  be  the  conse- 
and  a  stare  if  it  quence.  Thus,  if  the  estate  b.e  considerable,  the  texts 
small.  above  cited,  (“  his  wives  must  be  rendered  partakers  of 

like  portions qnd  “  let  the  mother  also  take  an  equal  share  ;”) 
assisted  by  another  passage  [“  Let  them  allow  a  maintenance  to  his 
women  for  life  8  12.*]  suggest  an  allotment  adapted  for  bare  support. 
But,  if  the  estate  be  considerable,  the  same  passages  indicate  the  assign¬ 
ment  of  a  share  equal  to  a  son’s. 

34.  Thus,  in  the  instance  of  the  Ch&turm&sya  sacrifices,  in  the 
34.  Argument  disquisition  of  the  [Mimdmsd]  on  the  passage  dvayoK 
illustrated  by  rea-  pranayanti  ;f  where  it  is  maintained  by  the  opponent, 
soiling  quoted  that  the  rules  for  the  preparation  of  the  sacrificial  fire 
from  the  Mimijp-  at  the  Soma-yaga  extend  to  these  sacrifices ;  in  ponse- 
S3'  ...  quence  of  which  the  injunction  not  to  construct  a 

northern  altar  (uttaravedi)  at  the  Va-ijvedeva  and  Qunasiriya  sacrifices, 
must  be  understood  as  a  prohibition  of  such  altar  ;  [which  should  else 
he  constructed  at  those  sacrifices,  as  at  a  Soma-yaga  :]  but  it  is  answer¬ 
ed  by  an  advocate  for  the  right  opinion,  that  it  is  not  a  prohibition  of 
that  altar  as  suggested  by  extending  to  these  sacrifices  the  rules  for 
preparing  the  sacrificial  fire  at  the  Soma-yaga,  but  an  exception  to  the 
express  rule  “  prepare  an  uttara-vedi  at  this  sacrifice  [viz.  at  the  ChatUr- 
mfcya  :”]  it  is  urged  in  reply  by  the  opponent,  that  variableness  in  the 
precept  must  follow,  since  the  same  precept  thus  authorizes  the  occa¬ 
sional  construction  of  the  altar,  with  the  reference  to  a  prohibition  of  it, 
at  the  first  and  last  of  the  [four]  periods  of  sacrifice,  and  commands  the 


ANNOTATIONS. 

33.  Variableness  in  the  precept  must  be  the  consequence.]  If  the  passage  above 
cited  (§  31.),  assisted  by  another  passage  (§  12.),  ordain  the  widow’s  receipt  of  a  suffi¬ 
ciency  for  her:  support,  at  the  time  of  making  a  partition  with  the  sons,  whether  her 
husband,  who  was  wealthy,  be  then  alive  or  dead  ;  but  ordain  her  taking  of  a  share 
equal  to  that  of  a  son,  if  her  husband  possess  little  property ;  then  a  single  sentence, 
once  uttered,  is  in  one  case  dependent  [on  a  different  passage,  for  its  interpretation,] 
and  not  so  in  another  instance.  Consequently,  since  it  does  not  retain  an  uniform  im¬ 
port,  there  is  variableness  in  the  precept.  Subodhinl. 

34.  In  the  instance  of  the  Chaturmasya  sacrifices.]  These  are  four  sacrifices 
performed  on  successive  days,  according  to  some  authorities  ;  but  in  the  months  oi 
Ashadba,  Kartika  and  Phdlguua,  according  to  olhers.  They  are  severally  denominated 
Vaiyvedeva,  Varupa-praghAaa,  fdkamedha  and  punasfrfya.  The  oblations  consist  of 
roasted  cakes  fpnroiAsa) ;  and,  at  the  second  of  them,  two  figures  of  sheep  made  of 

kneaded  with  hot  water,  and  jorined  imo  lumps  of  ihe  shape  uf  »  tortoise.  :  these  are 
roasted  on  a  specified  number  of  potsherds  (kapala)  placed  in  a  circular  hole,  which  con¬ 
tains  one  of  the  three  consecrated  fires  perpet--" . i.un.n,.,! 


n  the  disquisition  m 
which  is  the  svhjcci 
s  the  ninth  (or.  ace 


c  Mimiimsfi,  and  w 


di.J  Part  of  a  passage  of  111 


.•(■lilli)  topic  in  the 


Subodhini  and  Balam-bhati 


construction  of  it  at  the  two  middle  periods,  independently  of  any, other 
maxim  :  but  it  is  finally  shown  as  the  right  doctrine,  for  the  very  .pur¬ 
pose  of  obviating  the  obiection  of  variableness  in  the  precept,  that  the 
prohibition  of  the  altar  at  the  first  and  last  of  the  periods  of  sacrifice  is 
a  recital  of  a  constant  rule ;  and  that  the  injunction,  “  prepare  the 
utta-ra-vedi  at  this  sacrifice,”  commands  its  construction  at  the  two 
middle  periods  (namely  the  V arnna-praghfca  and  (^akamedha)  with  a 
due  regard  to  that  explanatory  recital. 

85.  'As  for  the  doctrine,  that,  from  the  text  of  Manu  ("Of  him, 
35.  Another  Y'h°  leaves  no  son,  the  father  shall  take  the  inheri- 
exposition  of  t  he  tance,  or  the  brothers,”*)  as  well  as  from  that  ofjCankha 
texts  of  Manu,  (“  The  wealth  of  a  man,  who  departs  for  heaven, 
tjhuikba  and  Kara-  ]caying  no  male  issue,  goes  to  his  brothers.  If  there 
ua  proposer .  he  none,  his  father  and  mother  take  it :  or  his  eldest 
wife,”f)  the  succession  of  brothers,  to  the  estate  of  one  who  leaves  no 
male  issue,  is  deduced  ;  and  that  a  wife  obtains  a  sufficiency  for  her 
support,  under  the  text  “  Let  them  allow  a  maintenance' to  his  women 
for  life  :”t  this  being  determined,  if  a  rich  man  die,  leaving  ir>  male 
issue,  the  wife  takes  as  much  as  is  adequate  toiler  subsistence,  and  the 
brethren  take  the  restart) ;  but,  if  the  estate  lie  barely  enough  for  the 
support  of  the  widow,  or  less  than  enough,  this  text 
bvVicrarupa'who  (“  and  the  (laughters  also  ;”§)  is  propounded, 

interprets  other-  on  the  controverted  question  whether  the  widow  or 
wise  the  text  of  the  brothers  inherit,  to  show,  that  the  first  claim  pre- 
Mnnu,  (§  7 ;)  and  vails.  This  opinion  the  reverend  teacher .  does  not 
^  ,of  5a,lklla  tolerate  :  for  he  interprets  the  text,  “  Of  him  who  leaves 
”  ’1  no  son,  the  father  shall  take  the  inheritance,  or  the  bro¬ 

thers  ;”|j  as  not  relating  to  the  order  of  succession,  since  it  declares  an 
alternative  ;  but  as  intended  merely  to  show  the  competency  for  inherit¬ 
ing,  and  as  applicable  when  the  preferable  claimants,  the  widow  and  the 
rest,  fail.  The  text  of  Cankha  too  relates  to  a  re-united  brother. 


Since  the  same  pi 
one  precept  command! 
the  periods  of  that  sac 
imply  an  option  in  thi 
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;t  authorizes  the  occasional  construction  of  the  altar.  J  Since 
it  a  Cilatnrmisya  sacrifice,  and  auother  forbids  it  at  two  of 

list-race  of  tlie.  two  other  periods  -.  and  thus  the  rule,  being 
t  iu  the  ether,  is  variable  iu  its  import  and  effect, 
erted  question  whether  the  widow  or  the  brothers  inherit,] 
ts,  as  provided  by  JNaraila;  or  the  brothers  succeed  conform- 
.u  anil  Qankha.  Tfalam-bhat fa. 


This  opinion  the  reverend  teacher  does  not  tolerate.]  Meaning  Vi9varnpa.  Sn- 
hodhinf  and  Balahi-bha'ta. 


The  text  of  fanklia  relates  to  a  re-united  brother.]  It  relates  to  the  case  of  a  bro¬ 
ther,  who,  after  separation,  becomes  associated  with  his  co-heirs,  from  affection  or  any 
other  motive.  Subodhiuf. 


*  Vide  §  7.  •  +  Ibid.  ,  J  Narada.  Vide  §  7. 

§  Tajnavalkya.  Vide  §  2.  i)  .Manu.  Vide  §  7. 

£  JM  &**Coll<etor  of  3Iast‘Mi>atm  v.  Cavafy  Vcncaiu  Sarraimpak.  8  Moo.  I.  A. 
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.  36.  Besides  it  does  not  appear  either  from  this  passage  [of  YSi- 

36  Tbfl  DU-  navalkya*]  or  from  the  context,  that  it  is  relative  to 
iarr  of  TAiiJnb  an  inconsiderable  estate.  If  the  concluding  sentence 
Itja  be  “  On  the  failure  of  the  first  among  these,  the  next  in 

taken  u  relating  order  is  heir  ;f  be  restricted  to  the  case  of  a  small  pro¬ 
to  a  snattwrta**  perty,  reference  to  another  passage,  in  two  instances 
J?  °nft  (of  the  widow  and  of  the  daughters,)  hut  relates  to 

late  to  wealth  wealth  generally  in  the  other  instances  (of  the  father 
generally  in  u»o-  and  the  rest,)  the  consequent  defect  of  variableness  in 
tber  case.  the  precept  (§  33.)  affects  this  interpretation. 


37.  It  appsars 

from  a  passage  of 
Harfta,  that  a 
widow,  aaapected 
of  incontinency, 
has  a  maintenance 
only  ;  but  other- 

whole  property. 


37.  “  If  a  woman,  becoming  a  widow  in  her 
youth,  be  headstrong,  a  maintenance  must  in  that  case 
be  given  to  her  for  the  support  of  life.”  J  This  passage 
of  HSrlta  is  intended  for  a  denial  of  the  right  of  a 
widow  suspected  of  incontinency,  to  take  the  whole 
estate.  From  this  very  passage  [of  Ilftritag],  it  appears 
that  a  widow,  not  suspected  of  misconduct,  lias  a  right 
to  take  the  whole  property. 


38.  With  the  same  view,  (Jankha  has  said  “  Or  his  eldest  wife.” 
33.  This  serves  (§  7.)  Being  eldest  by  good  qualities,  and  not  supposed 
to  explain  a  pas-  likely  to  be  guilty  of  incontinency,  she  takes  the  whole 
sage  of  fai&ha  wealth ;  and,  like  a  mother,  maintains  any  other  head- 
(§?•)  strong  wife  [of  her  husband.]  Thus  allis  unexceptionable, 

.39.  Therefore  it  is  a  settled  rule,  that  a  wedded  wife,  being 
_  .  chaste,  takes  the  whole  estate  of  a  man,  who  being 

39,  Conclusion,  ggp^ted  from  his  co-heirs  and  not  subsequently  re¬ 
united  with  them,  dies  leaving  no  male  issue(a). 


•  Snbodbint  .  t  Tide  §  2. 

I  In  the  VivAda-chintaroapi  this  passage  is  read  without  the  conditional  particle: 

viz.  “  A  woman . is  headstrong :  but  a  maintenance  must  ever  be  given  to  her.,...,--1 

5  BAlam-hhatfa. 

(a)  See  1  Strange,  H.  L.  134 :  1  Mori.  Dig.  279,  316,  31S :  S  Moo.  I.  A.  Ca,  543 
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SECTION  II. 


Right  of  the  daughters  and  daughter's  sons. 


1.  Aficrawife,  1-  0;;  failure  of  her,  the  daughters  inheritfa).  They 
a  daughter  in-  are  named  in  the  plural  number  (Section  1.  §  2.)  to 
hunts  :  whatever  suggest  the  equal  or  unequal  participation  of  daughters 
be  her  lube.  alike  or  dissimilar  by  class. 

2.  Thus  KStyayana  says,  “  Let  the  widow  succeed  to  her  hus- 
2  Passages  of  band's  wealth,  provided  she  be  chaste  ;  and,  in  default 

Katyiiyaua  °  a  n  d  of  her,  let  the  daughter  inherit,  if  unmarried.”*  Also 
Yfliaspati  declare  Vihaspati  :  “  The  wife  is  pronounced  successor  to 
her  right  of  sue-  the  wealth  of  her  husband  ;  and,  in  her  default,  the 
cession.  daughter.  As  a  son,  so  does  the  daughter  of  a  man 

proceed  from  his  several  limbs.  How  then  should  any  other  person 
take  her  father’s  wealth  ?” 

3.  If  there  be  competition  between  a  married  find  an  unmarried 
3.  First  the  un-  daughter,  the  unmarried  one  takes  the  succession(h) 

married  daughter  under  the  specific  provisions  of  the.  text  above  cited 
inherits.  (“  in  default  of  her,  let  the  daughter  inherit,  if  un- 

4.  If  the  competition  be  between  an  unprovided  and  an  enriched 
4  ISie'-t  a  mar-  daughter,  the  unprovided  one  inherits  :  but,  on  failure 

riedbut.  unprovid-  of  such,  the  enriched  one  succeeds :  for  the  text  of 
ed  one.  Gautama  is  equally  applicable  to  the  paternal,  as  to  the 

And  lastly  an  maternal,  estate.  “  A  woman’s  separate  property  goes 
enriched  one.  j)er  daughters,  unmarried  or  unprovided.”-! 


ANNOTATIONS. 

1.  They  arc  named  in  the  plural  number.]  Here  female  issue  is  signified  I 
original  word  “daughter”  (duhiti:)  and  that  is  applicable,  indifferently,  to  such 
long  to  the  same  orlo  different  tribes.  Plurality  is  denoted  by  the  termination  < 
plural  number,  (as  in  duhitaras;)  which  includes,  without  inconsistency,  those  w 


dissimilar  from  the  parent.  Tliei,...,,  — - - - >  - — 

cated  bv  the  original  word  and  its  termination.  They  share  equal  or  unequal  portions 
in  the  order  before  mentioned :  namely  four  shares,  three,  two  or  one.  (C.  1.  Sect,  S 
§  1.)  Subodhini. 

4.  The  text  of  Gautama  is  equally  applicable  to  the  paternal . estate.]  The 


«  Vide  supra.  Sect.  1.  §  6.  +  Gautama,  28,  22.  Vide  supra.  C.  1.  Sect.  3.  § 

(a)  See  Peramual  r.  Veniatamstal.  1  Mad.  H.  C.  Rep.  223, — Ed. 

(i)  See  l.  Strange,  H.  L.  138-9.— Ed. 
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5.  It  must  not  be  supposed,  that  this  relates  to  the  appointed 
5.  An  appoint-  daughter  :  for,  in  treating  of  male  issue,  she  and  her 

ed  daughters  art  son  nave  been  pronounced  equal  to  the  legitimate  son 
meant.  ("  liqual  to  him  is  the  son  of  an  appointed  daughter,”* 

or  the  daalghter  appointed  to  be  a  son.t) 

6.  By  the  import  of  the  particle  “  also”  (Sect.  1.  §  2.)  tlie 
6  The  dsnch  daughter’s  son  succeeds  to  the  estate  on  failure  of 

ter’s  SOB  inherits  daughters.  Thus  Vishnu  says,  “  If  a  man  leave  neither 
on  failure  of  son,  nor  son’s  son,  nor  [wife,  nor  female^]  jssue,  the 
daughters;  aade-  daughter’s  son  shall  take  his  wealth.  Fo*,  in  regard 
and*!?  to  the  obsequies  of  ancestors,  daughter’s  sons  are  con- 

n  ^  V”1-  sidered  as  son’s  sons.”§  Manu  likewise  declares,  "  By 
that  male  child,  whom  a  daughter,  whether  formally  appointed  or  not, 
shall  produce  from  a  husband  of  an  equal  class,  the  maternal  grand¬ 
father  becomes  the  grandsire  of  a  son’s  son  :  let  that  sou  give  the  funeral 
oblation  and  possess  the  inheritance. ”(a)|| 

»  SECTION  III. 


Right  of  the  Parents., 


1.  Next  both  1-  On  failure  of  those  heirs,  the  two  parents, 

parents  inherit.  meaning  the  mother  and  the  father,  are  successors  to 

the  property. 

2.  Although  the  order,  in  which  parents  succeed  to  the  estate, 

2.  First  the  do  not  clearly  appear  [from  the  tenor  of  the  text ; 
mother  ;  and  af-  Sect.  1.  §  2.]  since  a  conjunctive  compound  is  declared 
ter  her  the  father,  to  present  the  meaning  of  its  several  terms  at  once  ;1[ 
and  the  omission ‘of  one  term  and  retention  of  the  other  constitute  an 


ANNOTATIONS. 


5.  For,  in  treating  of  male  issue,  she  and  her  son  have  been  pronounced,  &o.  ]  Since 
ahe  has  been  noticed  while  treating  of  male  issue,  the  introduction  of  her  iu  this  place 
would  be  improper.  Subodbiui. 

6.  The  daughter’s  son  succeeds  to  the  estate  on  failure  of  daughters.]  According 
to  the  commentary  of  Bdlam-khatta,  the  daughter’s  daughter©  inherits  iu  default  of 
daughter’s  sons.  He  grounds  this  opinion,  for  which  however  there  is  no  authority  in 
Vijfiane^vara’a  text,  upon  the  analogy,  which  this  author  has  admitted  iu  another  casr, 
between  th«  succession  to  a  woman’s  separate  property  and  the  inheritance  of  the  paler- 
nal  estate.  (Vide  §4.) 

2.  Although  the  order . do  not  clearly  appear.]  It  is  declared,  that  the  two 

parents  are  aueoeasora  to  the  properly,  if  there  be  no  daughter  nor  daughter’s  son. 
Since  the  term  (pitarau)  ‘parent8’  is  formed  by  omitting  one  and  retaining  Hie  oilier 


*  C.  1.  Sect.  11.  §  1. 


f  C.  I.  Sect.  11. 5 


§  Not  found*  Vishpu’s  institutes :  hut  cited  under  his  name  in  the  Srnrti-chaudriki. 
1]  Manu,  9.  138.  4|  Varlika,  1.  on  f'.iiiint,  2.  20. 

y)  See  1  Mori.  Dig.  SSB,  319,  325.— AV. 

(4  See  1  Mori.  Dig.  326;  1  Strange,  II.  L.  130.-ZV.  ^  ^ 
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exception’  i,i  that  0X|,iw»rro  ;]  yet,  as  the  word  ‘mother’ 

.•ittimls  first,  in  the  phrasi;  into  which  that  is  resolvable,  and  is  first  in 
t  he  regular  compound  '  inn.tapjt  anui)  ■  mother  and  father,' f  when  not  re* 
(luce, I  [to  the  simpler  form  punrau  ‘  parents’]  by  the  omission  of  one 
tc-nn  and  retention  of  the  oi  lier ;  it,  follows  from  the  order  of  the.  terms 
and  that  of  the.  sense  which  is  thence  deduced,  and  according  to  the 
series  thus  presented  in  answer  to  an  inquiry  concerning  the  order  of 
succession,  that  the  mother  takes  the  estate  in  the  first  instance(a) ; 
and,  on  failure  of  her,  the  fa  ther. 

Besides  the  father  is  a  common  parent  to 
other  son.?,  but  the  mother  is  not  so :  and,  aiate  her 
propinquity  is  consequently  greatest,  it  is  fit,  fflat  she 
should  take  the  estatenn  the  first  instance,  conform a- 
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nirinher  of  a  complex  expression  (mother  and  father ;)  shall  they  conjointly  take  the 
vstwr.  or  severally!'  anti  is  the  order  of  succession  optiouii,  or  fixed  and  regulated? 
The  author  replies  to  these  questions.  Subodliiin.  ■». 

A  conjunctive  compound  is  declared,  .tc.J  A  compound  term  is  formed,  as  direct¬ 
ed  bffft.ji.1  and  his  commentators,!:  when  two  or  more  nouns  occur  with  the  import,  of 
the  conjunction  '  and,’ in  two  of  its  senses  (viz.  reciprocation  and  cumulation. §)  This 
it  limited  by  the  eme.ndatorv  rule  of  Kutyayana  to  the  case  where  the  sense  conveyed 
by  each  word  is  presented  at.  once  :  while  "the  same  Terms,  connected  in  a  phrase  by  the 
conjunction  copulative,  wouid  present  the  sense  of  each  successively. 

The  omission  of  one  term  and  retention  of  the  other  constitute  au  exception.] 
When  tlie  word  pitr  ‘  father'  occurs  with  malr  ‘  mother,'  it  may  be  retained  and  the 
other  be  rejected.  This  is  ail  exception  to  the  general  rule  of  composition.  It  is  op- 
i.ional ;  and  the  regular  form  may  be  retained  ill  its  stead.  Ex.  Pitarau  ‘  two  parents 
or  JI.it  apitarau  ‘  mother  and  father.’  l’anini,  1.  2.  70.  and  2.  2.  29. — 34. 

The  word  mother  stands  first  in  the  phrase  into  which  that  is  resolvable.]  The 
compound  term,  whether  reduced  to  the  simpler  expression  or  retaining  its  complex 
form,  is  resolvable  into  the  phrase  math  cha  pith  clia  '  both  the  mother  and  the  father.’ 
This,  however,  is  ouly  the  customary  order  of  terms,  not  specially  enjoined  by  an;  rule 

Is  first  in  the  regular  compound.]  Conformably  with  one  of  Katyayana’s  cmenda- 
tnrv  rules  on  Pdnini’s  canon  for  the  collocation  of  terms  in  composition.  (2.2.34.) 
That,  rule  requires  the  most  revered  object  to  have  precedence  :  and  the  example  of  the 
ruic,  as  given  in  Patanjali’s  Mahiibh&shya  and  Viimana’s  Kfisika-vftti,  is  this  very  com¬ 
pound  term  matapitarau  ‘  mother  and  father.’  The  commentators,  Kaiyafa  and  Hara- 
delta,  assign  reasons  why  a  mother  is  considered  to  be  more  venerable  than  a  father. 

it  follows,  from  the  order  of  tiie  terms.]  The  compound  term  matapitaran  1  mother 
and  father,’  as  well  as  the  abridged  and  simpler  expression  pitarau  ‘  parents,’  is  resolva¬ 
ble  into  the  same  phrase  mala  ch<  pitii  cha  ‘  botli  the  mother  and  the  father.’  Thus, 
ill  every  form  of  expression,  ‘  mother’  stands  first.  Hence  the  author  infers,  that  the 
another’s  priority  iu  regard  to  succession  to  wealth  is  iutended  by  the  text  (Sect.  3 .  §  2  ) 

3.  The  father  is  a  common  pareut  to  other  sons.]  The  mother  is,  in  respect  of 
sons,  riot  11  common  parent  to  several  sets  of  them :  and  her  propinquity  is  therefore 
more  immediate,  compared  with  the  father’s.  But  his  paternity  a  common ;  since  he 
may  have  sous  by  women  of  equal  rank  with  himself,  as  well  as  children  by  wives  of  the 

*  Panini,  1.2.70.  +  tartika,  3.  on  Pimni,  2.  2.  34. 

t  Vide  infra.  Sect.  11.  §  20. 

?  Pff  Dictionary  of  A  man,  Book  3.  Chap.  4.  Sect.  28.  Virse  ?. 

(«T  Sec  i  Mori.  Dig.  321.-- H. 


3.  The  mother 
i»  nearest  to  her 
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a  passage  «f  bly  with  the text  “  To  the  nearest  sapinda,  the  inheri- 
*•*"-  tance  next  belongs.’5**'"* 

4.  Haris  the1  claim  in  virtue  of  propinquity  restricted  to  f.sapin- 

4,  ■jWt  'text,  das)  kinsmen  allied  by  funeral  oblations  :  button  the 
though  it  spsak  contrary,  it  appears  from  this  very  text,  C§  3.)  that,  the 
of  Sapinta.Uoot  rule  of  propinquity  is  effectual,  without  any  exception, 
restricted  to  them,  jn  the  case  of  (samSnodakas)  kindred  connected  hy 
libations  of  water,  as  well  as  other  relatives,  when  they  appear  to  have 
a  elawa  to  the  succession. 

5.  Therefore,  since  the  mother  is  the  nearest  of  the  two  parents,  it 

5.  Conclusion.  ’s  mosfc  t^lat  s*ie  skould  take  the  estate.  But,  on 

failure  of  her,  the  father  is  successor  to  the  property. 


SECTION  IV. 


llight  of  the  Brothers. 


1.  Next  to  the  1.  On  failure  of  the  father;  brethren  share  the 
parents,  tto  bro-  esta.te(a).  Accordingly  Maim  says,  “  Of  him,  who  leaves 
tUtra  inherit.  no  son,  the  father  shall  take  the  inheritanee^offthc 
brothers.”+ 

ANNOTATIONS. 

iKshafriyn  and  other  inferior  tribes ;  and  liis  nearness  is  therefore  -mediate,  in  compari¬ 
son  of  tee  mother’s.  The  mother  consequently  is  nearest  to  her  child  ;  aud  she  suc¬ 
ceeds  to  the  estate  in  the  first  instance,  since  it  is  ordaincu  by  a  passage  of  Manu,  that 
the  person,  who  is  nearest  of  tin,  shall  have  the  property,  bubodliml. 

5.  On  failure  of  her,  the  father  is  .successor  to  the  property.]  The  commentator, 
Bilamdihafta,  is  of  opinion,  that  the  father  should  inherit  first  arid  aft  erwards  the  mo¬ 
ther;  upon  the  analogy  of  more  distant  kindred,  inhere  the  paternal  line  has  iueariably 


1  ■«-■<?»  argued  Tiy  DMreyvara,  that.  ‘  under  the  following 
text  "  Of  a  son  dying  childless,  the  mother 

•shall  take  the  estate  ;  and,  (lie  mother  also  being  dead, 
the  fat, tier’s  mother  shall  take  the  heritage  even 
while  the  father  is  living,  if  the  mother  be  dead,  the 
lather's  mother,  or  jn  other  words  the  paternal  grand¬ 
mother,  and  not  the  father  himself,  shall  take  the  suc¬ 
cession  :  because  wealth,  dcvolving'upon  him,  may  go 
to  sons  dissimilar  by  class  ;  but  what  is  inherited  by  the  paternal 
grandmother,  goes  to  such  only  as  appertain  to  the  same  triwr:  and 
therefore  the  paternal  grandmother  takes  the  estate.’ 

3.  The  holy  teacher  [Vicyvarumf]  does  not, assent  to  that  doc- 
3.  But,  that  is  tohis  '•  because  the  heritable  right  of  sons  even  dissi- 
contradicled  by  mile.'  by  class  has  been  expressly  ordained  byapas- 
Vugarupa ;  citing  sage  above  cited:  “The  sons  of  a  Brahraana,  in  the 
the  sauie  author  scvera'-  tr*bes,  have  four  shares,  or  three,  or  two,  or 


ra  aliirms  the 
prior  right  of  the 
paturwii  grand- 


4.  But  the  passage  of  Manu,  expressing  that  “  The 
property  of  a  Brahmana  shall  never  be  taken  by  the 
kiug,”§  intends  tlie  sovereign,  not  a  son  [of  the  late 
owner  by  a  woman  of  the  royal  or  military  tribe]. 


YV  NOTATIONS. 


been  argued  by  Dharcrvara.]  It  had  been  shown  (Sect.  3),  that  the 
n  failure  ot  the  mother.  But  that  is  stated  otherwise  by  different  au- 
o  the  opinion  maintained  by  one  of  them,  the  author  reverts  to  the 
trospect  analogous  to  tlie  backward  look  of  the  lion.  Subodhint  and 

;alth,  devolving  on  him,  may  go  to  sons  dissimilar.]  The  meaning  is 
lession  be  taken  by  the  father,  the  property  becomes  a  paternal  estate, 
•  on  his  sons  whether  belonging  to  the  Murddhavasikta  [or  another 
by  the  grandmother,  it  becomes  a 
'  tribe,  namely  her  daughters  ;  or 
ns,  and  so  forth.  Su- 


>r  to  hi 


as.  but,  if  it  oe  taki 
n,  her  daughter’s  sons,  her  o 


4.  Intends  the  sovereign,  not  a  sou.]  It  does  not  prohibit  the  succession  of  a 
Brahmana’s  sou  fay  a  Kshatriya  wife,  denominated  king  as  being  of  bis  mother’s  tribe, 
which  is’ the  royal  or  military  one.  But  it  relates  to  an  escheat  to  the  sovereign. 
Therefore  it  is  not  an  exception  to  the  passage  cited  in  the  preceding  paragraph  ;  and 
Vie.varupa-'s  reasoning  holds  good,  that  ‘  Bliireifvara’s  objection  would  be  valid,  if  there 
were  any  harm  in  the  ultimate,  succession  of  sons  dissimilar  by  class.  But  that  is  not 
lbs  case.  On  the  contrary,  they  are  expressly  pronounced  by  the  text  here  cited,  to  be 
partakers  of  inheritance.’'  Subodhinl. 

-  Manu,  9.  21/.  Tide  Sect.  1.  4  7.  t  The  name  is  supplied  by  the  Subodbini. 

I  Yainavaikva.  2.  Is6.  Vide  supra.  C.  1-  Sect.  8.  §  1. 

5  Matiu,  9,  189.  Vide  infra.  Sect.  7.  §  5.  [1  Biiam-bhatfa. 

(«}  Se-c  1  Moil  Pig,  m, 


“*******£>•  ratui 
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5.  -Among  brothers,  such,  as  are  of. the  whole  blood,  take  the  in- 
5,  The  whole  heritance  in  the  fast  instance,  under  the  text  before 
Mood  nhpriU  cited •  “To  the  nearest  sapin da,  the  inheritance  next 
first :  as  aetmi  belongs.”*  Since  those  of  the  half  blood  are  remote 
of  km.  *  through  the  difference  of  the  mothers. 

G.  Next  the  hall  6.  If  there  be  no  uterine  ■  (or  whole)  brothers, 
blood.  thbse  by  different  mothers  inherit  the  estate. 

7.  After  bro-  ,  7.  On  failure  of  brothers  also,  theiiysons  share 

inheri*  ’  iA^Uke  ^el'^aoc  iu  the  order  of  the  respective  fathers, 

maimer. 

8.  In  case  of  competition  between  brothers  and  nephews,  the 

8.  They  do  not  nephews  have  no  title  to  the  succession :  for  their 

shave  with  their  right  of  inheritance  is  declared  to  be  on  failure  of  bro- 
uncles.  thers  [“  both  parents,  brothers  likewise,  and  their 

sons.”  Sect.  1.  §  2.f] 

if  However,  when  a  brother  has  died  leaving  no  male  issue  [nor 

9.  But  they  take  other  nearer  heir,*]  and  the  estate  has  consequently 

a  share  which  had  devolved  on  his  brothers  indifferently,  if  any  one  of 
vested  in  their  them  die  before  a  partition  of  their  brother’s  estate 
fatlier-  takes  place,  his  sons  do  in  that  case  acquire  a  title 

through  their  father :  and  it  is  fit,  therefore,  that  a  share  should  be 
allotted  to  them,  in  their  father’s  right,  at  a  subsequent  distribution  of 
the  property  between  them  and  the  surviving  brothers. 


ANNOTATIONS. 

6.  If  there  be  no  uterine  (or  whole)  brothers,  those  by  different  mothers  inherit.) 
The  author  of  the  Vyavahdra-maytikha  censures  the  preference  here  given  to  the  bro¬ 
thers  of  the  half  blood  before  the  nephews,  being  sons  of  brothers  of  the  whole  blood. 

7.  Their  sons  share  the  heritage.]  Including,  say  Nahda  Pandita  and  Balam- 
bha.tta,  the  daughters  as  well  as  the  sons  of  brothers,  and  the  sons  and  daughters  of 
sisters.  This  consequently  will  comprehend  all  nephews  and  nieces. 

In  the  order  of  the  respective  fathers]  In  their  order  as-  brothers  of  the  whole 
blood,  and  of  the  half  blood.  Baiam-bbaMa. 

By  apalogy  to  the  case  of  grandsons  by  different  fathers  (Chap.  1.  Sect.  8.),  the 
distribution  of  shares  shall  be  made,  through  allotments  to  their  respective  fathers,  and 
not  in  their  own  right,  whether  there  be  one,  two,  or  many  sons  of  each  brother.  Su- 
bodhinf. 


I!M)U'  U 


■14  ti 


SECTION 


Succession  of  kindred  of  the  same  family  'name:  termed  Gotraja, 
or  y entiles . 


'5 

1.  If  them  lie  net.  even  brother’s  sons,  gentiles  share  the  estate. 

].  Next  t.o  the  Gentiles  are  the  paternal  grandmother  and  relations 

nephew,  the  kin-  connected  by  funeral  oblations  of  food  and  libations  of 
dred  arc  heirs.  water!'*-’ 

2.  In  the  first  place  the  paternal  grandmother  takes  the  inheri- 

2.  First  the  pa-  tance/7  The  paternal  grandmother’s  succession  imme- 

terual  granciipo-  diately  after  the  mother,  was  seemingly  suggested  by 
thel-  the  text  before  cited,  “  And,  the  mother  also  being 

dead,  the  father’s  mother  shall  take  the  heritage 
no  place,  however,  is  found  for  her  in  the  compact  series  of  heirs  from 
the  father  to  the  nephew :  and  that  text  (■'  the  father’s  mother  shall 
take  the  heritage”)  is  intended  only  to  indicate  her  general  compe¬ 
tency  for  inheritance.  Sue  must,  therefore,  of  course  succeed  immedi¬ 
ately  after  the  nephew ;  and  thus  there  is  no  contradiction. 

3.  On  failure  of  the  paternal  grandmother,  the  (gotraja)  kinsmen 

3.  Next  the  pa-  sprung  from  the  same  lamil^with  the  deceased  and 

terns!  grandfa-  (sapinda)  connected  by  funeral  oblations,  namely  the 
<!lcr-  paternal  grandfather  and  the  rest,  inherit  the  estate. 

For  kinsmen  sprung  from  a  difl'ereiit  family;  but  connected  by  funeral 
oblations,  arc  indicated  by  the  term  cognate  (bandhu  Sect.  6.) 

i.  After  him,  the  4.  Here,  on  failure  of  the  father’s  descendants, 
uncles  aud  their  the  heir?W.  successively  the  paternal  grandmother, 
sous-  the  paternal  grandfather,  the  uncles  and  their  sons(a). 


ANNOTATIONS. 

1.  Gentiles.]  Gotraja  or  persons  belonging  to  the  same  general  family  (gotra) 
distinguished  by  a  common  name  :  these  answer  nearly  to  the  QtrtHlta  of  the  Roman 

2.  She  must,  therefore,  of  course  succeed.]  Some  copies bf  the  Mitakshsra  read 
this  passage  differently.  The  variation  is  noticed  in  the  commentary  of  BaUun-bhatta, 
via.  ‘  She  succeeds,  after  the  preceding  claimants,  if  they  be  dead,’  uparitana-mtU- 
nantaram  instead  of  ntkarshe  tat  sutanaularam.  The  commentary  remarks,  that  the 
‘  preceding  (uparitana)  claimants’  are  the  father  and  the  rest  down  to  the  brother’s  sou. 

3.  On  failure  of  the  paternal  grandmother . the  paternal  grandfather.]  Bilara- 

bhatta  insists,  that  the  grandfather  inherits  before  the  grandmother,  as  the  lather  be¬ 
fore  the  mother.  See  Section  3.  ,  , 


*  Sect.  1.  §  7. 

(«)  See  I  Mori.  Dig.  32S.— i/u. 


5.  Then  the  5-  On  failure  of  the  paternal  grandfather’s  line, 
great  grandee o-  the  paternal  great-grandmother,  the  great-grandfather, 
fcth’  gI"**Td‘  his  and  their  issue>  inherit  In  this  manner  must 
clcsend  S*?wS"  **  und^rst,ood  t^e  succession  of  kindred  belonging  to 
to  the  seventh  do-'  the  same  general  family  and  connected  by  funeral 
gree.  oblations" 

ANNOTATIONS. 

5.  In  this  manner  must  he  understood  the  succession  of  kindred.]  The  Ijubodhini, 
commenting  on  the  first  words  of  the  following  section,  carries  the  enumeration  a  little 
—  :  vis.  ‘  the  paternal  great-grandfather’s  mother,  great-grandfather’s  father,  great- 


This  whole  order  of  succession,  it  may  be  observed,  differs  materially  from  that 
which  is  taught  in  the  text  of  the  Mitikshara.  On  the  other  hand,  the  author  of  tile 
Viramitrodiur*  has  exactly  followed  the  Mitakshara ;  and  so  has  Kamalakara :  and  it 
is  also  cAnfemed  by  MAdhava  acharya,  in  the  Vyavahara-Mddhava,  as  well  as  by  the 
tuniti-chaadriki. 

But  the  author  of  the  Vyavabira-mayukha  contends  for  a  different  series  of  heirs 
after  the  brother'*  son  :  ‘  1  si  the  paternal  grandmother ;  2d  the  sisier  ;  3d  the  paternal 
grandfather  and  the  brother  of  the  half  blood,  as  equally  near  of  kin  ;  4th  the  paternal 
great-grandfather,  the  paternal  uncle  Bnd  the  ion  of  a  brother  of  the  hal  f  blood,  sharing 
together  as  in  the  same  degree  of  affinity.’  lie  has  uot  pursued  the  enumeration 
further ;  and  the  pognple  slated  by  him,  nearness  of  kin,  does  not  clearly  indicate  the 
rule  of  continuation  of  this,  series. 

♦Vishnu,  17, 10.11.  ,  ?.  ISf'. 

(fVj dif«< m> ■  ;  i  .  -.v  •  „ 


j.  If  them  lie  none  such,  (.lie  succession  devolves  on  kindrs4con- 
Aftc.rwards  nected  by  libations  of  watenVt)  :  and  they  mint  be  «n- 
distant  del-stood  to  reach  to  seven  degrees,  beyond  the  kindled 
111  doh'co°  co,mw-ta'.1  l,.>r  f'»nersl  ol.latimf^of  food  :  or  else,  m  tv 
far  as"  coii-  :ls  t,'1°  "*  knowledge  as  to  birth  and  name 

u it y  j,  extern!  Accordingly  Yxbat.-'Manu  sav-s  “  The  relation 
tabic  :  so  of  the  sapindas,  or  kindred  connected  by  the  funeral 
describes  oblation,  ceases  with  the  seventh  person  :  and  that  of 
,  samanodakas,  or  those  connected  by  a  common  libation 

iter,  extends  to  the  fourteenth  degree  ;  or  ;ls  some  affirm,  it  reaches 
•  as  the  memory  of  birth  and  name  extends.  This  is  signified  by 
or  the  relation  of  family  name.’'* 


SECTION  VI. 


On  the  sumession  of  cognate  kind', -cf  banditti. 

1.  On  failure  of  gentile?  the  cognates'are  heirs/  Cognates  are  of 
j  Af  ,  three  kinds  ;  related  to  the  person  himself,  to  his 
files,  cog, citcr-ae  Either,  or  to  his  mother  :  as  is  declared  by  the  follow- 
heirs.  °  ing  text.  “  The  sons  of  his  own  father’s  sister,  the 

They  are  o  f  sons  of  his  own  mother’s  sister,  and  the  sons  of  his 
tiiK'uished’  af11<**s."  owl1  almt’ iln<^  ^le  sons  kis  mother’s  maternal  uncle, 
passa»c  of  law  *  must  he  considered  as  his  own  cognate  kindred.  The 

°  ‘  sons  of  his  father’s  paternal  aunt,  the  sons  of  his  father's 

maternal  aunt,  and  the  sons  of  his  father’s  maternal  uncle,  must  be 
deemed  his  father’s  cognate  kindred.  The  sons  of  his  mother’s  paternal 
aunt,  the  sons  of  his  mother’s  maternal  uncles,  must  be  reckoned  his 
mother’s  cognate  kindred.’’! 

ANNOTATIONS. 

1..  The  cognates  are  heirs  ]  Baudiru,  cognate  or  distant  kin,  corresponding  nearly 
to  the  Corjnati  pi  the  Roman  law. 

Cognates  are  of  three  kinds.]  Balam-hhatta  notices  a  variation  is  the  reading, 
bAndhaviiK  for  bandiiavah.  It  produces  no  essential  difference  in.tlie  interpretation. 

Related  to  the  person  himself,  to  his  father  or  to  his  mother.]  Aparhrka,  as 
remarked  by  ICamalakara,  disallows  the  two  last  classes  of  cognate  kindred,  as  having 
no  concern  with  inheritance  ;  and  restricts  tire  term  bandliu,  in  the  text,  to  the  kindred 
ot  the  owner  himself.  The  author  of  the  VyavalrAra-mayukha  confutes  that  restriction. 


!l  The  lirst  part  of  this  passage  occurs  iu  Manu’s  institutes.  5.  60.  The  remeinder 
of  the  text  differs.  P  , 

t  Tire  test  is  seemingly  ascribed  by  the  commentator  Ralam-bha'ta  to  Viddba 
Satalapa.  But  it  is  quoted  in  the  Vyavahara-Madhava  as  a’  yxt  of  Baudhayana. 

(■*  live  l  Mod.  Dig.  32« -W. 

fl'j -n  * 


S.  First  tka  kin¬ 
dred  of  the  bio 


owner;  taeniBom 
of  liin  father ;  «d 
lastly  ttiow  of  kii 


THE(  MtTA'KSHAnA'.  CHAP.  Jf.  SEC.  VII.  fill) 

2.  Here,  by  reason  of  near  affinity,  the  cognate 
kindred  of  the  deceased  hhnself,  are  his  successors  in 
the  first  instance  :  on  failure  of  them,  his  father’s  cog¬ 
nate  kindred  ;  or,  if  there  be  none,  his  mother’s  cog¬ 
nate  kindred.  This  must  be  understood  to  be  the 
order  of  succession  here  intended. 


SECTION  VII. 


On  the  succession  of  strangers  upon  failure  of  the  kindred. 


1.  If  there  be  no  relations  of  the  dec-eased,  the 
preceptor,  or,  on  failure  of  him,  the  pupil,  inherits,  by 
the  text  of  Apastamba.  If  there  be  no  male  issue, 
the  nearest  kinsm&n7  inherits :  or,  in  default  of  kin¬ 
dred,  the  preceptor ;  or,  failing  him,  the  disciple.” 

ZT  If  there  be  no  pupil,  the  fellow-student  is  the  successor.  He, 
And,  failing  who  received  his  investiture,  or  instruction  in  reading 
,  tlie  fellow-  or  in  the  knowledge  of  tlie  sense  of  scripture,  from  the 
at-  same  preceptor,  is  a  fellow-student. 

3.  If  there  be  no  fellow-students,  some  learned 
and  venerable  priest  should  take  the  property  of  a 
BrShmana,  under  the  text  of  Gautama  :  “  Venerable 
priests  should  share  the  wealth  of  a  Brfthmana,  who 


1.  After  kindred, 
the  preceptor  is 
heir ;  by  the  text 
of  A’pastamba : 

the  pupil. 


.  If  there 


4.  For  want  of  such  successors,  any  Brahmana  may  be  the  heir. 
4.  Or  any  Brail-  So  Manu  declares  :  "  On  failure  of  all  those,  the  lawful 

maria,  as  Manu  heirs  are  such  BrShmanas,  as  have  read  the  three 
has  provided.  Vedas,  as  are  pure  in  body  and  mind,  as  have  subdued 
their  passions.  Thus  virtue  is  not  lost.”f 

5.  Never  shall  a  king  take  the  wealth  of  a  priest ;  fertile  text  of 
5.  Butnotthe  Manu  forbids  it  :  “  The  property  o!  a  Brahmana  shall 

king:  so  Manu  never  be  taken  by  the  king ;  this  is  a  fixed  law.”;  It 
and  Narada  de-  i8  also  declared  by  Narada  :  “If  there  be  no  heir  of  a 
c  "e'  BrShmana’s  wealth,  on  his  demise,  it  must  he  given  to 

a  Br6hmaija.  Otherwise  the  king  is  tainted  with  sin.”fcj(<v,) 


ANNOTATIONS. 

2.  This  must  be  understood  to  be  the  order  of  succession.'!  Roe  a  note  at  I  lie. 
close  of  the  lut  section. 


*  Gautama,  28.  39.  t  Manu,  9.  )8S. 

I  Manu,  9. 189.  f  Not  found  in  flic  institutes  of  Narada. 

(a)  But  now  »eo  Collector  n[  v.  Cor.uUi  1'c.ilaiUt  i^iwrniiwymh,  8  Moo. 

I.  A-  Ca.  500,  533,  where  the  fiord  .1  list  ice  Knight  Bruce  referred  to  tin's  mid  the 
two  preceding  clauses  and  observed  “from  I  In  soil  would  appear  that  the  beneficial 
ight  not  on  his  death  without,  heirs  lo  pass  to  the 
nether,  lo  pass  lo  oilier  Brahmans.  Bui.  the  lexis 
aiuuam  g<  uemlly.  or  even  t  -  any  ekliuilc-  or  well 


enjoyment  of  a  BrihmanVprnp 

king;  that  it  ought,  in - 

'to allow  (lief  it  is  ’ 

“*  j£>t£ 


HINDI/  LAV/-]’. 0 OKL. 


ij.  But  the  king,  savl  not  a  priest,  may  take  the 
fcsta.t  r-.  of  ;i.  Kslia !  t  iyn  <n-  other  person  of  an  inferior  tribe, 
on  ‘iiiluie  of  hnii-i  ..low,,  1.0  the  .fellow-student.  So 
Mann  ordains  :  "  But  the  wealth  of  the  other  classes, 
on  failure  of  all  |  ia-ii-.s,]  the  king  may  take.’’* 

SECTION  V1JL 


Onlmcceemn  to  the  'properly  of  a  hermit  or  of  an  ascetic. 


0.  In  other 
(Vises  the  ^sovc- 

dained  by  Mauu. 


1.  It  has  been  declared,  that  sons  and  grandsons  [or  great-grand- 
1.  The  heirs  of  S0I1S  t]  tak(:  fclia  heritage  ;  or,  on  failure  of  them,  the 
persons  devoted  widow  or  other  successors.  The  author  now  pro¬ 
to  religion  arc  pounds  an  exception  to  both  those  laws  f1*  The  heirs 
specified  by  Yaj-  of  a  hermit,  of  an  ascetic,  and  of  a  professed  stu- 
navalkya.  dent,  are,  in  their  order,  the  preceptor,  the  virtuous 

pupil,  and  the  spiritual  brother  and  associate  in  holiness. ”J 


ANNOTATIONS. 

1.  "A  virtuous  pupil.”]  The  condition,  that  be  be  virtuous  is  intended  generally. 
Hence  the  preceptor  and  the  fellow  hermit  arc  successors  in  their  respective  cases,  pro- 
vided  their  conduct  be  unexceptionable.  With  a  view  to  this,  YAjfiavalkya  has  placed 
the  words  “  virtuous  pupil”  in  the  middle  of  the  text,  to  indicate  the  connection  of  the 
epithet  with  the  preceding  and  following  terms.  Subodhinl,  &c. 


ascertained  class  of  I  hem.  The  persons  to  take  the  beneficial  interest  are  to  be  Brah¬ 
mans  having  certain  spiritual  qualification  ;  they  are.  to  be  pure  in  body  and  mind,  and 
art  to  have  read  the  three  Vedas.  If  this  be  the  law,  it  seems  to  imply  a  power  of 
selection  ^  and  a  light  of  possession,  at  least,  intermediate,  of  the  property  in  some¬ 
body.  It  cannot,  be  supposed  that  the  first  Brahman  who  could  lay  bands  upon  tbc 
property  of  a  member  of  bis -caste  dying  without  heirs  was  to  hold  it,  subject,  perhaps, 
to  the  condition  of  showing  ! hat  he  possessed  the  personal  qualifications  which  the  law 

It  appears  to  their  Lordships,  that  the  passage  quoted  by  the  MitaksharA  from 
tsaradn,  in  the  verv  section  which  cites  tile  prohibition  of  Manu,  shoo  s  what  the  law 
in  its  utmost  strictness  was.  That  passage  is — “If  there  ho  no  heir  of  aBrahmana’s 
wcnitli,  on  his  demise  it  must  be  given  to  a  Brahmans.  Otherwise  the  king  is  tainted 
will!  sin.”  In  other  words,  the  king  is  to  take  the  properly,  but  to  take  it  subject  to 
the  duty,  which  be  cannot  neglect  without  silt,  of  disposing  of  it  at  his  discretion 
amongst  Bra  limans  of  the  kind  contemplated  by  the  preceding  texts. 

If  this  be  so,  it  appears  to  their  Lordships  that,  according  to  Hindu  law,  the  title 
of  the  kiug  hy  escheat  to  tbc  property  of  a  Brahman  dying  without  heirs  ought,  as  in 
any  other  case,  to  prevail  against  any  claimant  who  cannot,  show  a  better  title;  and 
that  the  only  question  that  arises  upon  the  authorities  is,  whether  BrAhmanical  pro¬ 
perly  so  taken  is,  in  the  hands  of  the  king,  subject  to  a  trust*  in  favour  of  Brahmans. 
In  tin's  suit,  where  the  issue  is  between  the' Government  claiming  the  properly  (whether 
subject  to  o  trust  or  not),  by  escheat,  and  a  party  claiming  by  an  adverse  title,  it  is  un¬ 
necessary  to  decide  whether  the  duty  imposed  upon  the  King  is  one  of  imperfect  obli¬ 
gation,  or  a  positive  trust  alf.-cting  the  property  in  his  hands,  or  whether,  if  a  trust,  it 
ia  or  is  not  one  incapable  of  enforcement  by  reason  of  the  uncertainty  of  its  objects. 

It  is  also  unnecessary  to  decide  on  the  arguments  addressed  to  us  concerning  a 
distinction,  or  supposed  distinction,  between  the  Brahmans  who  have  been  called  “  Sa¬ 
cerdotal  Brahmans”  and  the  ordinary  members  of  the  caste.”  „  See  too  2  Str.  H.  L.  ‘17 : 

1.  Mori.  Dig.  311. — ];H,  * 

*  Manu,  9.  189.  ^  \  Baiam-bktrftu  .  I3S.-y^^_ 


'A’KSHARA'.  CHAP.  II.  SEC.  Yin. 


2.  The  heirs  to  the  property  of  a  hermit,  of  an  ascetic,  and  of  a 
2.  student  in  theology,  are,  in  order  (that  is,  in  the  in- 

©f  the  tew."1"”11"'  verse  order,)  the  preceptor,  a  virtuous  pupil,  and  a  spi¬ 
ritual  brother  belonging  to  the  same  hermitage. 


3.  The  natural 
relations  do  not 
succeed.  Bat  the 
preceptor  is  heir 


3. .  The  student  (brahm&chari)  must  be  a  profess¬ 
ed  or  perpetual  one  :  for  the  mother  and  the  rest  of 
the  natural  heirs  take  the  property  of  a  temporary 
student ;  and  the  preceptor  is  declared  to  be_heir  to  a 
professed  student  as  an  exception  [to  the, claim  of  the 
mother  and  the  rest.*] 


4.  A  virtuous  pupil  takes  the  property  of  a  yati  or  ascetic.  The 
4.  And  the  pu-  virtuous  pupil,  again,  is  one  who  is  assiduous  in  the 
pil  is  the  succes-  study  of  theology,  in  retaining  the  holy  science,  and 
sor  of  an  ascetic.  jn  practising  its  ordinances.  For  a  person,  whose 
conduct  is  bad,  is  unworthy  Of  the  inheritance,  were  he  even  the  pre¬ 
ceptor  or  [standing  in]  any  other  [venerable  relation.] 


3.  A  spiritual  brother  and  associate  in  holiness  takes  the  goods 
5.  But  the  of  a  hermit  (vanaprastha.)  A  spiritual  brother  is  one 
companion  of  a  who  is  engaged  as  a  brotherly  companion  [having 
hermit  is  his  heir,  consented  to  become  so.-f]  An  associate  in  holiness  is 
one  appertaining  to  thj  same  hermitage.  Being  a  spiritual  companion, 
and  belonging  to  the  same  hermitage,  he  is  a  spiritual  brother  associ¬ 
ate  in  holiness. 


la  default  6.  But,  on  failure  of  these,  (namely  the  precep- 
°e *>1  eir*reS"  ^°r  and  11 >e  rest,)  any  one  associated  in  holiness  takes 
sociate  in  holiness  the  goods  ;  even  though  sons  and  other  natural  heirs 
is  the  successor.  exist. 

7.  Are  not  those,  who  have  entered  into  a  reli- 
rn*. „„„  gious  profession,  unconcerned  with  hereditable  pro- 

properly  b7  robe-  perty  ?  since  Vasishtha  declares,  “  They,  who  have  en- 
ritance,  being  tered  into  another  order,  are  debarred  from  shares.”]: 
pronounced  dis-  How  then  can  there  be  a  partition  of  their  property  ? 

^  V*'  Nor  has  a  professed  student  a  right  to  his  own  acquir- 
property  acquired  ed  wealth  :  for  the  acceptance  of  presents,  and  other 
by  themselves ;  means  of  acquisition,  [as  officiating  at  sacrifices  and 
Ueine  incapable  'of  so  forth, §]  are  forbidden  to  him.  And,  since  Gautama 
acquisitions,  a  a  ordains,  that  "A  mendicant  shall  have  no  hoard  ;”|| 
shown  by  QsnU-  t*y,e  mendicant  also  can  have  no  effects  by  himself  ac- 
quired. 


ANNOTATIONS. 

4.  A  yati  or  ascetic.]  The  term  ‘ascetic’  is  in  Ihis  translation  used  for  the 
yati  or  sanoyhsf ;  and  ‘  hermit’  or  ‘  anchoret*  for  the  vaiiaprasthii.  lu  former  trausla- 
th  ns,  as  in  the  version  of  Maun  by  Sir  Wil’iam  Jouca,  the  two  last  lenus  were  applied 
Severally  to  the  two  orders  of  devotion. 


•  Subodhinf.  f'Subodhiul,  ]  Vasijhfha,  17.  43.  Vide  infra.  Sect.  10.  J  3. 
i  Bilaru  bha;ta.  •!  fiautama,  3.  C, 


loily 


or  is  a  hermit,  may  hav  properly  :  for  the  text  [of 
ftjfiavu.lkya.']  expresses  1  The  hermit  may  make  -a 
>:ir<  1  of  tiling  .sufficient.  for  a  “'lay,  a  month,  nix 
untlis,  or  a  year,  and,  in  the  month  of  Xgviiia,  be 
ou)d  abandon  j  the  residue  of|  what  has  been  collect* 
The  ascetic  too  lias  clothes,  books  and  other 
<|iiisite  articles.:  for  a  passage  (of  the  Vedaf]  directs, 
at  “  ho  should  wear  clothes  to  cover  his  privy  parts  ■" 
d  a  text  foflaw'J  prescribes,  that  “  he  should  take 
e  ri  poisites  for  his  austerities  and  his  sandals.”  The 
student  likewise  has  clothes  to  cover  his 
:1  he  possesses  also  other  effects. 

therefore  proper  to  explain  the  parti- 


\°  f"cl!.  (l’l|0pe‘1-'r  tion  ()1'  inheritance  of  .such  property. 


cener.  before  the 


between  «cc 
relations  on!- 
Vjiiasjiati. 


1.  1  lie  author  next  propounds  an  exception  to 
the  maxim,  that,  the  wile  and  Certain  other  heirs  suc¬ 
ceed  to  the  estate  ot  one  who  dies  leaving  no  male 
issue.  “  A  re-united  |  brother]  shall  keep  the  share  of 
lus  re-umtea  [co-heir.]  who  is  deceased  ;  or  shall  deliver 
it  to  [a  son  subsequently]  born.  ^ 

2.  Effects,  which  had  been  divided  and  which 
are  again  mixed  together,  are  termed  re-united.  He, 
to  whom  such  appertain,  is  a  re-united  parcener. 

cannot  take  place  with  anv  person  indifferently  ;  but 
only  with  a  lather,  a  brother,  or  a  paternal  uncle  :  as 
Vrhaspati  declares.  “  He.  who,  being  once  separat¬ 
ed  dwells  again  through  alleetion  with  his  hither, 
brother  or  paternal  uncle,  is  termed  re-united.” 

4  The.  share  or  allotment  ot  such  a  re-united 
parcener  deceased,  must  be  delivered  by  the  surviving 
re-united  parcener,  to  a  son  subsequently  born,  in  the 
case  where  the  widow's  pregnancy  .was  unknown  at 
the  time  ot  the  distribution.  Or, -on  failure  of  male 
issue,  he.  and  not  the  tvidow,  nor  any  other  heirs,  shall 
take  the  inheritance. 


ANNOTATIONS. 

4.  Or,  on  failure  of  .male  issue,  he,  and  not  the  widow,  &c.  shall  take  the  inhere 
The  singular  number  is. here  indeterminate.  Therefore,  it  there  be  two  or 
re -united  parceners,  they  shall  'divide  the  estate.  A  maintenance  must  be  allowed 
. 1 . .  B.alam-bhatra.  .  v 


«•  Mans,  t 


•j-  Balam  bhatfa 
S  Vijfiavhlkva  3 


tsv. 
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5.  4  Umitfctioo  5-  T1’?  aut,1.or  states  an  exception  to  the  rule, 

of  the  praea£att  that  a  re-united  brother  shall  keep  the  share  of  his  re¬ 
nd*  is  contained  united  co-heir  :  “  But  an  uterine  [or  whole]  brother 
in  the  eo^Nl  of  shall  thus  retain  or  deliver  the  allotment  of  his  uterine 
the  text.  relation.”* 

6.  The  words  “  re-united  brother”  and  "  re-united  co-heir”  are 

6.  Exposition  understood.  Hence  the  construction,  as  in  the  preced¬ 
ed  it.  lieWhole  itig  part  of  the  text,  is  this  :  The  allotment  of  ;t  re-unit- 
blood  has  the  pre-  ed  brother  of  the  whole  blood,  who  is  deceased,  shall 

he  dehvered,  by  the  surviving  re-united  brother  of  the 
i.  ood.  whole  blood,  to  a  son  born  subsequently.  But,  on 

failure  of  such  issue,  he  shall  retain  it.  Thus,  if  there  be  brothers  of 
the  whole  blood  and  half  blood,  an  uterine  [or  whole]  brother,  being  a 
re-united  parcener,  not  a  half  brother  who  is  so,  takes  the  estate  of  the 
re-united  uterine  brother.  This  is  an  exception  to  what  had  been  be- 
jj|,  fore  said  (§1.) 

;j  I;  Z-  Next,  in  answer  to  the  inquiry,  who  shall  take  the  succession 
j  YiVjSaval-  when  a  re-united  parcener  dies  leaving  no  male  issue, 
i  f  kva  delivers  a  rule  auc*  ^lere  exists  a  whole  brother  not  re-united,  as  well 
I.  i:  concerning  the  as  a  half  brother  who  was  associated  with  the  deeeas- 
n  participation  of  ed?  the  author  delivers  a  reason  why  both  shall  take 
!;  i  Wood  01  ,1C  anc*  divide  the  estate.  “  A  half  brother,  being  again 
\  la  00  ’  associated,  may  take  the  succession,  not  a  half  brother 

j  though  not  re-united  :  but  one,  united  [by  blood,  though  not  by  co-par- 
cenery,]  may  obtain  the  property  ;  and  not  [exclusively]  the  son  of  a 
different  mother.”f 


8.  Interpreta¬ 
tion  of  I  he  text. 
The  half  brother 
may  share  if  again 
associated  in  fami¬ 
ly  partnership. 


S.  A  half  brother,  (meaning  one  born  of  a  rival 
wife,)  being  a  re-united  parcener,  takes  thq,  estate  ; 
but  a  half  brother,  who  was  not  re-united,  does  not 
obtain  the  goods.  Thus,  by  the  direct  provisions  of 
the  text,  and  by  the  exception,  re-union  is  shown  to  be 
a  reason  for  a  half  brother’s  succession. 


9.  The  term  “not  re-united”  is  connected  also  with  what  follows  : 
9  And  the  aI|d  hence,  even  one  who  was  not  again  associated, 
whole  brother,  may  take  the  effects  of  a  deceased  re-united  parcener, 
though  not  so  as-  Wh3  is  he  ?  The  author  replies  :  “  one  united  that 
sociated.  jS)  0ne  united  by  the  identity  of  the  womb  [in  which 


ANNOTATIONS. 

fi.  A  son  bom  subsequently.]  The  widow's  pregnancy  not  having  been  apparent 
at  the  time  of  the  partition. 

7.  “  A  half  brother,  being  again  associated,  Sc.”]  The  text,  admits  of  different 
intrrnretations  besides  variations  in  the  reading.  See  Jfinuia-valiann,  C.  II.  Sect.  a. 
j  13.— Id. 

9.  The  term  “not  re-united’’ is  ennneclcd  also  with  what  follows.  |  It  is  connect¬ 
ed  with  both  phrases,  like  a  crow  looking  two  ways  at  once.  Heitcr.  it.  constitutes,  with 
what  follows,  another  aentjpcc.  Subodiiinf. 


t-  Yitjfiavnlkva,  2.  110. 


Yajiiavalkya,  i,  139. 


he  was  conceived  :]  in  other  words,  an  uterine  or  whole  broth*  It 
is  thus  declared,  tlmt  relation  by  the  whole  blood  is  a  reason  for  the 
succession  of  the  brother,  though  not  re-united  in 'co-parcenery. 

10.  The  term  “  united”  likewise  is  connected  with  what  follows: 

10.  For  (lie  half  and  here  it  signifies  re-united  [as  a  co-parcener.]  The 

brother,  tliourrb  words  “  not  the  son  of  a  different  mother”  must  be 
associated,  is  not  interpreted  by  supplying  tbe  affirmative  particle  (mj 
sole  heir.  ^  understood.  Though  he  be  a  re-uuited  parcener,  yet, 

being  issue  of  a.  different  mother,  he  shall  not  exclusively  take  the 
estate  of  his  associated  co-hen. 

•  11.  Thus,  by  the  occurrence  of  the  word  “though”  (api)  in  one 

11.  Tims  both  sentence  (“  though  not  re-united,”  &c.  §  7.)  ana  by  the 

rony  share,  for  denial  implied  in  the  restrictive  affirmation  ( era  “  ex- 
tho  rights  of  both  clusively,”)  understood  in  the  other,  (“  one  united  may 
may  subsist  to-  t]ie  property,  and  not  exclusively  the  son  of  a  dif- 

get  icr.  ferent  mother;”)  it  is  shown,  that  a  whole  brother  not 

re-united,  and  a  half  brother  beinsr  re-united,  shall  take  and  shqre  the 
estate :  for  the  reasons  of  both  rights  may  subsist  at  the  same  instant. 

12.  This  is  made  clear  by  Mann,  who.  after  premising  partition 

12.  This  is  cob-  among  re-united  parceners  r*  If  brethren,  once  divided 

finned  by  passage  and  living  again  together  as  parceners,  make  a  second 
of  Manu.  partition  :”*)  declares  “  should  the  eldest  or  youngest 

of  several  brothers  be  deprived  of  his  allotment  at  the  distribution,  or 
should  any  one  of  them  die,  his  share  shall  not  be  lost :  but  his  uterine 
brothers  and  sisters,  and  such  brothers  as  were  re-united  after  a  sepa¬ 
ration,  shall  assemble  together  and  divide  his  share  equally.”]- 


18.  Among  re-united  brothers,  if  the  eldest,  the  youngest  or  the 
'  middlemost,  at  the  delivery  of  shares,  (for  the  indecli- 

13.  Interprets-  liable  termination  of  the  word  denotes  any  case  :)  that 
tion  of  the  text.  jg^  at  j-;me  0f  making  a  partition,  lose  or  forfeit 
his  share  by  his  entrance  into  another  order  [that  of  a  hermit  or 
ascetic,]]  or  by  the  guilt  of  sacrilege,  or  by  any  other  disqualification ; 
or  if  he  be  dead  ;  his  allotment  does  not  lapse,  but  shall  be  set  apart. 
The  meaning  is,  that  the  re-united  parceners  shall  not  exclusively  take 
it.  The  author  states  the  appropriation  of  the  share  so  reserved  :  “  His 


tea  wiili  me  ltimny,  sit 
ii  not  re-united,  shail  re 
icr.  This,  according  to 


ANNOTATIONS. 

One  united  by  the  identity  of  the  womb.]  In  like  manner,  a  father,  though  not 
■■  1  with  the  family,  sliail  take  a  share  of  the  property  of  his  son  :  and  a  son, 

,  *  1  - a  share  of  the  estate  of  his  father,  from  a  re-united 

thor  of  the  Subodliint,  is  implied  :  the  Veda  des- 
. .  .  . ler  to  her  husband,  who  is  identified  with  his  off¬ 
spring.  But  BAlam-bhafta  does  not  allow  the  inference. 

11.  The  reasons  of  both  rights  may  subsist  at  the  same  instant.]  The  re-nniou 
of  the  half  brother  in  family  partnership,  and  the  whole  brother’s  relation  by  blood. 
Bhlam-bhatta. 

They  inherit  the  estate  and  divide  if  inequal^sliuri'S.]^  Ttis  suppose^ 


brothers  of  the  half  blood  to  belong  to  the  s 


e  tribe. 


Bif,  if  they  are  of  different 


s  Mann,  9.  910. 


t  Manu,  9.  211-212, 


J  Balam-bhafta. 
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uterine  brothers  and  sisters',  &c.”  (§  12.)  Brothers  of  the  whole  blood, 
or  by  the  aeme  mother,  though  not  re-united,  share  that  allotment  so 
set  apart.  .; Even  tfabngh  they  had  gone  to  a  different  country,  still, 
returning  thence  and  assembling  together,  they  share  it :  and  that 
"  equally  net  by  a  distribution  of  greater  and  less  shares.  Brothers 
of  the  half  Wood,  who  were  re-united  after  separation,  and  sisters  by 
the  same  another,,  likewise  participate.  They  inherit  the  estate  and 
divide  it  in  equal  shares. 


SECTION  X. 

On  exclusion  from  inheritance( a ). 


1.  The  author  states  an  exception  to  what  has  been  said  by  him 
'  1.  ■S.n  excep-  respecting  the  succession  of  the  son,  the  widow  and 
tion  to  the  sac-  other  heirs,  as  well  as  the  re-united  parcener.  “  An 
cession  of  heirs  is  impotent  person,  an  oiitcaste,  and  his  issue,  one  lame, 
propounded  by  a  madman,  an  idiot(6),  a  blind  man,  and  a  person  afflict- 
Yajnavalkya  ed  with  aQ  incurable  disease>  as  weU  as  others  [simi. 

larly  disqualified,] .  must  be  maintained ;  excluding  them,  however, 
from  participation.”* 


2.  “  An  impotent  person,”  one  of  the  third  gender  (or  neuter 

2.  Exposition  of  sex.)  “  An  outcaste;”  one  guilty  of  sacrilege  or  other 
the  text.  Impo-  heinous  crime.  “  His  issue  the  offspring  of  an  out- 
tent  persons,  out-  caste.  "  Lame deprived  of  the  use  of  his  feet.  “  A 
idiots aud'persons  madman;”  affected  by  any  of  the  various  sorte  of  in- 
incurably  diseas-  sanity  proceeding  from  air,  bile,  or  pnlegm,  from  de¬ 
ed,  are  excluded  lirium,  or  from  planetary  influence.  “  An  idiot a 
from  inheritance,  person  deprived  of  the  internal  faculty  :  meaning  one 
incapable  of  discriminating  right  from  wrong.  “  Blind  destitute  of 
the  visual  organ.  "  Afflicted  with  an  incurable  disease  affected  by 
an  irremediable  distemper,  such  as  marasmus  or  the  like. 


ANNOTATIONS. 

tribes,  tlie  shares  an  four,  three,  two  or  one,  in  the  order  of  the  classes :  since  there  is 
no  reason  for  restricting  that  rule  of  distribution.  Bulam-bhatU. 

1.  “  An  impotent  person,  an  outcaste  aud  his  issue.”)  The  initial  words  are 
transposed  by  Jimtita-vihima.  C.  5.  }  10. 

“  An  impotent  person.”]  Whether  naturally  so,  or  by  castration.  Bnlam-bliatfa. 
The  offspring  of  an  outcaste.]  Of  one  who  has  not  performed  the  requisite  peu- 


*  Yijiisvalkya,  2.  Ml . 

(a)  Sea  9  Sir^nge,  II.  L.  12G :  1  Mori.  Dig.  33!>,  43S.—J5/. 

(4)  As  to  the  incapacity  of  an  idiot  to  inherit .  Sec  If.  A.  28  <yi862,  1  Mad.  II. 

C.  Bep.  ili.-Ed 


3.  .Under  tins  term  “  others'1  ore  cmiiprehf-mled  one  who  Hm  ,,en- 
So  are  per-  tered  into  an  ovder  of  devotion,  an  enemy  to  hie  fatotr, 
‘  '  a  sinner  in  an  inferior  ilegro.e,  and  a  person  deaf]  dumb, 

or  wanting  any  organ.  Tlmx  Vasishtha  gays,  “They, 
who  ini, vo  entered  into  another  order,  are  debarred 
..c  a, ...  oho  «..o  shares.”*  iYSruda  also  declares,  “  An  enemy  to 

)ia»  lost  a  sense  ot  Ins  hither,  an  outcaste,  an  impotent,  .person,  and  one 
a  limb :  according  who  is  addicted  to  vice,  take  no  shams  of  the  inheri- 
lo  VasislitW,  Nil-  tanec  oven  though  they  he  legitimate:  much  less, 

rath,  ann  Mam1.  -  -  '  .... 


they  I 


s  oi  the  wife  by  an  appointed  kinsmen/t 


Manu  likewise  ordains,  -  Impotent  persons  and  ontcastes  are  excluded 
from  a.  shave  of  the  heritage  ;  and  so  are,  persons  bom  blind  and  deaf, 
as  well  as  madmen,  idiots,  the  dumb,  and  those  who  Have  lost  a  sense 
[or  a.  limb.’ }  J 

4.  Those  who  have  lost  a  sense  or  a  limb.]  Any  pension,  who  is 
4,  Explanation  deprived  of  an  organ  [of  sense  or  action]  by  disease  or 

of  the  text.  other  cause,  is  said  not  to  have  lost  that  sense  or  limb. 

5.  These  persons  (the  impotent  man  and  the  rest)  are  excluded 
5  The  person*  fr°m  l)al'l',cll,i|l,(in-  They  do  not  share  the  estate. 

above  described  They  must  be  supported  by  an  allowance  of  food  and 


are  excluded  from 
participation ;  but 

declared  by  Mann. 


•aiment  only :  and  the  penalty  of  degradation  is 
curved,  if  they  be  not  maintained.  For  Manu  says, 
“  But  is  it  fit,  that  a  wise  man  should  give  all  of  them 
food  and  raiment  without  stint  to  the  best  of  his  pow¬ 
er  :  for  lie,  who  gives  it  not,  shall  be  deemed  an  out- 
castc.”§  “  Without  stint”  signifies  ‘  for  life.’ 

C.  They  are  debarred  of  their  shares,  if  their  disqualification 
6.  The  defect  arose  before  the  division  of  the  property.  But  one 
mast,  have  preccd-  already  separated  from  his  co-heirs,  is  not  deprived 
ed  the  partition.  0f  his  allotment. 


ANNOTATIONS. 

3.  "  They,  who  have  entered  int  o  another  order.”]  Into  one  of  devotion.  The 
orders  of  devotion  are,  1st,  that  of  the  professed  or  perpetual  student;  2d,  that  of 
the  hermit ;  3d,  the  last  order  or  that  of  the  ascetic.  Balam-bhatta. 

5.  “  A  wise  man  should  give  all  of  them  food  and  raimenti”]  Other  authorities 
(as  Devaia  and  Baudhajana)  except  the  outcaste  and  his  offspring.  That  exception  not 
being  here  made,  it  is  to  be  inferred,  that,  one  whose  offence  maybe  expiated  and  who 
is  disposed  to  perform  the  enjoined  penance,  should  be  maintained;  not  one  whose 
crime  is  inexpiable.  Balam-bhatta. 

fi.  If  their  disqualification  arose  before  the  division  of  the  property.]  The  dis- 
qualilieation  of  the  outcaste  and  the  rest  who  are  not  excluded  for  natural  defects. 
Balam-bhatta. 


*  Yasishtha,  17. 43. 
%  Manu,  9,  201. 


f  Nfuadh,  13.  21. 
5  Manu,  9. 20. 
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7.  If  it  be  re-  7.  If  the  defect  he  removed  by  medicaments  or 
'aUmb,  other  means  [as  penance  and  atonement*]  at  a  period 
?  SP*  -*®  subsequent  to  partition,,  the  right  of  participation 

heruTiSwtam  *alces  effect-  by  analogy  [to  the  case  of  a  son  born' 
after  partition  after  separation.]  “  When  the  sons  have  been  separated, 
take*  m  shot-  one,  who  is  afterwards  born  of  a  woman  equal  in  class, 
ment-  ’  .shares  the  distribution.”-]- 

8.  The  masculine  gender  is  not  here  used  restrictively  in  speak- 

8.  A  woman  ing  of  an  outcaste  a,nd  the  rest.  It  must  be  therefore 
is  excluded  for  understood,  that  the  wife,  the  daughter,  the  mother, 
like  defects/  or  any  other  female,  being  disqualified  for  any  of  the 
defects  which  have  been  specified,  is  likewise  excluded  from  participa- 

9.  Sons  shall  .  disinherison  of  the  persons  above  des- 

share,  if  free  from  cribed  seeming  to  imply  disinherison  of  then:  sons,  the 
similar  diaqnalifi-  author  adds  :  “  But  their  sons,  whether  legitimate,  or 
cations.  So  Yaj-  the  offspring  of  the  wife  by  a  kinsman,  are  entitled  to 
navsikja.  allotments,  if  free  from  similar  defects.”.] 

10.  The  sons  of  these  persons,’  whether  they  be  legitimate  off- 

10  Interpre-  sPr'ng  or  issue  of  the  wife,  are  entitled  to  allotments, 


participation,  such  as  impotency  and  the  like. 

11.  Of  these  [two  descriptions  of  offspring§]  the  impotent  man 

11.  Disquali-  may  have  that  termed  issue  of  the  wife  ;  the  rest  may 
fled  persons  are  have  legitimate  progeny  likewise.  The  specific  men- 
not  to  adopt  sons,  tion  of  “  legitimate”  issue  and  “  offspring  of  the  wife” 

-  is  intended"  to  forbid  the  adoption  of  other  sons. 

12.  Their,  12.  The  author  delivers  a  special  rule  concern- 
daughters  must  be  ing  tire  daughters  of  disqualified  persons:  “Their 
married-  as 'ri'  daughters  must  he  maintained  likewise,  until  they  are 
Wkyad“lnres!  provided  with  husbands.”  || 

13.  Their  daughters,  or  the  female  children  of  such  persons,  must 
_  .  be  supported,  until  they  be  disposed  of  in  marriage, 
tion  of  the  text.  "  Under  the  suggestion  of  the  word  “  likewise,"  the  ex¬ 
penses  of  their  nuptials' must  be  also  defrayed. 

.  .  14.  The  author  adds  a  distinct  maxim  respect- 

miut  be  maintain-  bag  the  wives  of  disqualified  persons  :  "  llieir  childless 
ed  unless  un-  wives,  conducting  themselves  aright,  must  he  support- 
chaate :  so  Yajfia-  ed  ;  hut  such,  as  are  unchaste,  should  he  expelled  ; 
valkja  directs.  and  K0  indeed  should  those,  who  arc  perverse;  11 


'  Balam-bhatta. 

X  Yijfiawlitje,  §  fcalam-hkaita. 

II  YAjfi«alky»,  *-  U2,  lajtmvalkya,  2. 


f  Y&juav&lk^u,  2.  123.  Vide  supra.  C.  1,  Sect.  G.  § 


15.  The  wives  of  these  |>rr.sons 

i.  %■» _ aiul  Wmsr  (correct  in  t!i 

I-),  imposition  ,  '• 

of  the  passage.  owsly,  must  be  snppnr 
chasto,  they  must  Ik;  e: 
arc  perverse.  These  lust  may  indeed  1 
supported,  provided  they  he  not  nnch; 
not.  be  retimed  solely  on  account  of  pert 


,  being  destitute  of  male  i**ue 
eir  conduct.  or  behaving  virto- 
cd  or  maintained.  But,  if  U»- 
cpellcd  ;  ami  so  may  those,  who 
m  expelled  :  but  they  must  be 
si  e.  1  or  a  maintenance  must 


SECTION  XT. 


On  the  separate  'property  of  a  woman. 


1.  After  briefly  propounding  the  division  of  wealth  left  by  the 
i.  "Woman’s  husband  and  unfci(“  Let  sons  divide  equally  both  the 

properly  deserib-  effects  and  the  debts,  after  the  demise  of  their  two  pa- 
cd  by Yajiiavalkya.  vents.  *)  the  partition  of  a  man’s  goods  has  been  des¬ 
cribed  at  large.  The  author,  now  intending  to  explain  fully'  the 
distribution  of  a  woman’s  nroperfy;  begins  by  setting  forth  the  nature 
of  it:  “  What  was  given  to  a  woman  by  the  father,  the  mother,  the 
husband  or  a  brother,  or  received  by  her  at  the  nuptial  fire,  or  presented 
to  her  on  her  husband’s  marriage  to  another  wife,  as  ajso  any  other 
[separate  acquisition,]  is  denominated  a  woman’s  propei$y.”+ 

2.  That,  which  was  given  by  the  father,  by  the  mother,  by  the 

„  rc(a  husband,  or  by  a  brother  ;  and  that,  which  was  pre- 

fion  of  the  text'*  rented  [to  the  bride]  by  the  maternal  uncles  and  the 
rest  [as  paternal  uncles,  maternal  aunts,  &c.[]  at  the 
time  of  the  wedding,  before  the  nuptial  fire  ;  and  a  gift  on  a  second 
marriage,  or  gratuity  on  account  of  supersession,  as  will  be  subsequent¬ 
ly  explained,  (“  To  a  woman  whose  husband  marries  a  second  wife,  let 
liim  give  an  equal  sum  as  a  compensation  for  the  supersession.’^oiS  34. ) 
and  also  property (6)  which  site  may  have  acquired  by  inheritancefpur- 


AN  NOTATIONS. 

1.  As  also  any  other  separate  acquisition.]  In  .Mmol  a-vfihana’s  quotation  of  the 

text,  (0.  4.  Sect.  ]  13.)  the  conjunctive  and  pleonnsiic  particle:.  chaiva  (eha-eva)  are 

here  substituted  tor'  the  snpplctory  term  adya.  Thai  reading  is  censured  by  Balam- 
bhatta. 

2.  Before  the  nuptial  fire.]  Near  it.  Subodhini. 

On  account  of  supersession.]  Supersession  is  the  contracting' of  a  second  marri¬ 
age  Ihrough  the  influence  of  passion,  while  a  first  wife  lives,  who  was  married  to  fulfil 
religious  obligations.  Subodhini. 


e  may  have  acquired  by  inheritance.]  The  commentator,  B.alam- 
or  against.  the  writers  of  the  eastern  school  (Jimela.vahana,  Sc.) 
b,  devolving  on  a  woman  by  inheritance,  is  not  classed  by  the 
ool  with  ‘  woman's  property.’  See  J fmuta-vahana,  C.  4.  aadC. 


Ynjuavalkya,  2.  118.  Vide  supra.  C.  1.  Sect.  3.  §  1.  d.Yajnavalkya,  2. 144. 
Bdlam-Bhatta.  (a)  Sec  1  Strange,  H-  £.  52,  53 .—Ei 


THE  MITAlCSHAIiA'.  CHAP.  II.  SEC.  XI.  4.j‘! 

U  *  ~ 

ch»se,  partition,  seizure  or  finding*  are  denominated  by  Mann  and  t.lie 

rest 'woman's  properfjv (a) V  K^£»n. 

3.  Women's  3-  The  term  ‘  woman’s  properly’  conforms, 
property  it  sot  its  import,  with  its  etymology,  and  is  not  technical  • 

»  teetotal  «•  for,  if  the  literal  sense  be  admissible,  a  technical  ae- 
prewioo.  ceptation  is  improper. 

4.  Tha*  enumeration  of  six  sorts  of  woman’s  property  by  Mann 
i.  Mana’aenu-  ("What  was  given  before  the  nuptial  lire,  what  was 

mention  of  »ix  presented  in  the  bridal  procession,  wliajt  lias  been 
sorts  deniet  a  less  bestowed  in  token  of  affection  or  respect,  and  udiat 
numbor,  »nd  a  has  been  received  by  her  from  her  brother,  her  mother, 

ET*#  r‘  ^  or  her  father,  are  denominated  the  sixfold  property  of  . 

a  woman  ;"f)  is  intended,  not  as  a  restriction  of  a  greater  number,  but 
as  a  denial  of  a  less. 

5.  Definitions  of  presents  given  before  the  nuptial  fire  and  so  ■ 

5.  Kitytyana  forth,  have  been  delivered  by  K&tyayana  :  “  What  is 

defines  those  givin  to  women  at  the  time  of  their  marriage,  near  the 
severgsorts.  nuptial  fire,  is  celebrated  by  the  wise  as  women’s  pro¬ 
perty  bestowed  before  the. nuptial  fee.  That,  again,  which  a  woman 
receives  while  she  is  conducted  from  her  father’s  house,  [to  tier  bus-  r<j /- 4 
band’s  dwelling,]  is  instanced  as  the  property  of  a  womaS,  under  tli 
name  of  gift  presented  in  the  bridal  procession.  .  Whatever  has  been 
given  to  her  through  affection  by  her  mother-in-law  or  by  her  father- 

in-law,  or  has  been  offered  to  her  as  a  token  ofrespect,  is  denominated  _ 

an  affectionate  present.  „  That,  which' is  receiVScl  by  a  married  woman 
or  by  a  maiden,  in  the  house  of  her  husband  or  of  her  father,  from  her  V 
brother  or  from  her  parents,  is  termed  a  kind  gift.” 


3.  The  term  /.woman’s  property’  is  not  technical.]  This  is  contrary  to  the 

doctrine  of  Jlmuta-vahana,  C.  4. 

4-.  Bestowed  in  token  of  affection  or  respect.”]  This  passage  is  read  differently 
in  theBatnikara  and  by  Jfmuta-vahana  (C.  4.  Sect.  1.  §  4.)  It  is  here  translated  con¬ 
formably  with  Balam-bhaffa’s  interpretation  grounded  on  t  he  subsequent  text,  of  Kat- 
yiyana  (§  5.)  ;  where  two  reasons  of  an  affectionate  gift,  arc  stated  :  one,  simple  affec¬ 
tion  ;  the  other,  respect  shown  by  an  obeisance  at  the  woman’s  feet. 

B.  “From  her  father’s  house.”]  The Ratnakara  and  Cbinlamani  read  •'from  the 
parental  abode.”  See  Jimula-vibana,  C.  4.  Sect.  1.  §  C. 

“  Offered  to  her  as  a  token  ofrespect.”]  Given  to  Iter  at  the  time  of  making  an 
obeisance  at  her  feet.  Sintti-chaudrika. 

"Denominated  an  affectionate  present..”]  This  reading  is  followed  in  t he  Smiii-riiau- 
drika,  Vframitrodaya,  &c.  But  the  ltatnukara,  Chinfamani,  and  Vivfwa-eb.nidra  read 
'denominated  an  acquisition  through  loveliness  lavanyarjilatn  instead  of  prli.i-untlam. 

“  From  her  brother  or  from  her  parents.”]  The  Kalpal.aru  reads  ”  from  her  bus- 
band.”  See  Jtmuta-vahana,  C.  4.  Sect.  2.  5  21. 


which  Jlim'ita-vfhaua  has  givei 

•  Vide  C- 1  SectLA  4  4. 


(«)  See  lJMorl.  Dig.  3 


.  plains  snudatrika, 
U»e  inlcrpreiation 


G.  Besides  |  the  .■tuilmv  says,]  •'  That  which  lias  been  gkffll  to 
.  Other  sorts  by  her  kindred  ;  ;e:  well  sis  Inc  fee, or  gratuity,  ora»y 
iced  bj  Y.ij-  tiling  bestowed  siller  marriage.”*  •  What  is  girraito  a 
Iilkys  damsel  by  her  kindred  ;  I  >v  ilie  relations  of  her  mother, 

text*”al"m  °  nr  those  of  her  father.  The  gratuity,  for  the  receipt 
of  which  a.  girl  is  given  in  marriage.  What  is  bestow- 
or  given  after  marriage,  or  subsequently  to  the  nuptials. 

7.  It  is  said  by  KatySyana,  “  AVhat  has  been  r<  reived  by  a  wo- 
.  KatyAymm’s  man  fi-om  the  family  of  her  husband  at  a  time  pos- 
nitimi  of  a  gift  tcriov  to  her  marriagejs  called  a  mil  subsequent ;  and 
sequent.  so  is  that-,  which  is  similarly  receive  from  the  family  of 

,X|>™e011  0t  ber  father.”  It  is  celebrated  as ,  woman’s  property: 
p.asagc.  for  tins  passage  is  connected  with  that  which  had 
le  before.  (§  5.) 

.  A  woman’s  8.  A  woman’s  property  has  been  thus  described, 

pc'f.y  goes  to  The  author  next  propounds  the  distribution  of  it : 
kimired.  ••  Her  kinsmen  take  it,  if  she  die  without  issue.”! 

9.  ,  If  a  woman  die  “  without  issue  that  is,  leaving  no  progfeny  ; 

9.  tier  husband  >«  other  words,  having  no  daughter,  nor  daughters 
*  ’  '  ’  ighte£s 

nevfvf  a 


daughter,  nor  daughter’s  son,  nor  son,  nor  son’s 
failure  ol  the  woman's  property'  as  above  described,  shall  be 
'ISS’-1C-  taken  by  her  kinsmen  ;  namely  her  husband  and  the 

rest,  as  will  be.  [forthwith*]  explained. 

10.  The  kinsmen  have  been  declared  generally  to  be  competent 
lo  The  heii  to  succeefl  to  !l  woman  s  property.  The  author  now 
are  different  "Tc  distinguishes  different  heirs  according  to  the  diversity 
coruing  to  ’  the  of  the  marnage^eeremomes.  “  The  property  of  a 
form  ol  *he  mam-  childless  womah,'  married  in  the  form  denominated 
Brahma,  or  m  anv  of  the  tour  [unblamed  modes  of 
marriage,]  goes  to  her  husband :  but,  if  she  leave  pro¬ 
geny,  it  will  go  to  her  [daughter’s]  daughters :  and,  in 
other  forms  of  marriage  [as  the  Asuva.  &c.]  it  goes  to  her  father  [and 
mother,  on  failure  of  her  own  issue.’]}] 

11  Of  a  woman  living  without  issue  as  before  stated,  and  who 
had  become  a  wife  bv  any  of  the  four  modes  of  marri- 
tior  of  fhoYevt  aSe  denominated  Brahma,  JJa-iva,  A’rslia  and  PritjS- 
)n  four  unbbimeil  patya,  the  [wholeil]  property,  as  before  described,  be- 


as  shown  by  \aj 


ANNOTATIONS. 

6.  The  gratuity,  for  the  receipt  of  which  a  girl  is  given  in  marriage.]  This  re¬ 
lates  to  a  marriage  in  the  lorm  termed  A’.siira  or  the  like-  Balam-bhalfa. 

7.  Similarly  received  from  the  family  of  her  father.”]  The  Ratnakara  reads  ‘  from 
her  own  family  j’  Jiniuta-valiaua,  ‘  from  the  family  of  her  kindred.’  See  JimUta-vAhana, 
C.  4.  Sect.  1.  yi  2. 

11.  Dying  without  issue  as  before  stated.]  Without  any  of  the  five  descendants 
above  mentioned  (§  9.)  Balam-bhat;a.  ♦ 

V  Yajiiavalkya,  2.  145.  +  Yajnavalkya,  2.  145.  t  Batam-bhatta. 

5  Yaiiiavalkya,  2.  14(i.  ||  Balam-bhatta.  ,  , 

a£tJ7 


I 
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•  forras*»f  marriage, 
the  husband  ja 
first  entitled  . to’ 

after  hue.  Sis 
nearest  of  kin. 

In  the  four 
other  forms  of 

■  "uTsIXrif*  «ad 

first  the  mother ; 
after  her,  the  fa¬ 
ther  bailing  them, 


longs  in  the  first  place  to  her  husband.  On  failure  of 
hinj.  it  goes  to  his  nearest  kinsmen(a)  (sapindas)  allied 
by  funeral  oblations.  But,  in  the  other  forms  of  marri¬ 
age  called  Asura,  GSndharba,  R%shasa  and  Pai$&cha ; 
the  property  of  a  childless  woman  goes  to  her  parents*'^ 
that  is,  to  her  father  and  mother.  The  succession  de-  fcl 
■solves  first  (and  the  reason  has  been  before  explained,*) 
on  the  mother,  who  is  virtually  exhibited  [first]  in  the 
elliptical  phrase  pitrgami  implying  ‘goes  (gachhati) 
to  both  parents  (pitarau ;)  that  is,  to  the  mother  and  to 
the  father.’  On  failure  of  them,  their  next  of  kin 
take  the  successic 


12.  In  all  forms  of  marriage,  if  the  woman  “  lewe  progeny that 
12.  In  every  is’  s'ie  have  issue  >  her  property  devolves  on  hercSjaC 
form  of  marriage,  daughters.  In  this  place,  by  the  term  “  daughters,” 

.  if  tliere  be  issue]  grand-daughters  are  signified ;  for  the  immediate  female 
|| ;  daughters  inherit ;  descendants  are  expressly  mentioned  in  a  preceding 
I  orgranddaugbters^ .  passage :  “  the  daughters  share  the  residue  of  their 
|.  j;  mother’s  property,  after  payment  of  her  debts.”]' 

'.  j  13.  Hence,  if  the  mother  be  dead,  daughters  take  her  proper^ 

■  13  First  the  first  instance  :  and  here,  in  the  ease  of  compe- 

i  unmarried  daugh-  tition  between  married  and  maiden  daughters,  the  un- 
ter :  next  the  mar-  married  take  the  succession  ;  hut;  on  failure  of  them, 
t :  riecl  one>  whJ>  is  the  married  daughters  :  and  here  again,  in  the  case  of 
I  "”Pone  who  has  a  corlapetitioTi  between  such  as  are  provided  and  those 
provision.  °  *  *  who  are  unendowed,  the  unendowed  take  the  succes¬ 
sion  first ;  but,  on  failure  of  them,  those  who  are  en-  „ 
,  flowed.  Thus  Gautama  says  “A  woman’s  property  goes  to  her  daugh- 
ters  unmarried,  or  unprovided ‘  or  provided,’  as  is  implied  by  the 
conjunctive  particle  in  the  text.  “  Unprovided”  are  such  as  are  desti¬ 
tute  of  wealtnpr  without  issue. 


14.  But  this  [rule,  for  the  daughter’s  succession  to  the  mother’s 
11.  But  bro-  goods, §]  is  exclusive  of  the  fee  or  gratuity*5'  For  that 
(here  inherit  the  goes  f0  brothers  of  the  whole  blood,  conformably  with 
as*  ^e  text  of  Gautama  :  “  The  sister’s  fee  belongs  to  the 

Gautama.  uterine  brothers :  after  [the  death  of]  the  mother.”  || 


ANNOTATIONS. 

1 2.  In  all  forms  of  marriage.]  Several  variations  in  the  reading  of  this  passage 
are  noticed  by  Balam-bhafta :  as  sarveshv  api,  or  sarveshv  eva,  or  sarreshn.  There  is 
only  a  shade  of  difference  in  the  interpretation. 

14.  “  After  the  death  of  the  mother.”]  This  version  is  according  to  the  inter¬ 
pretation  given  in  the  Suhodhinf ;  which  agrees  with  that  of  the  scholiast  of  Gautama, 
the  Kalpataru  and  other  authorities.  .  But  1  he  text  is  read  and  explained  differenfiy  by 
Jlmiita  vahana.  (C.  4.  Sect.  3.  §  27.) 

Biilam  bhntf  a  understands  by  the  term  ‘  mother,’  in  this  place,  the  woman  herself,  or 
in  short  the  sister,  after  whose  death  her  fee  or  nuptial  gratuity  goes  to  her  brothers. 

*  Sect.  3.  t  Tajnavalkja,.2.  US.  Vide  supra.  C.  1.  Sect.  3.  §  8. 

J  Gautama,  88, 22.  Vide  supra.  C.  1.  Sect.  3  §  11.  §  Balam-bhatta,  ||  Gautama,  2S.  23 
(a)  See  2  Strange,  H.  L.  412 —£<i. 


TIINDU'  LAW-BOOKS. 


15.  On  failure  of  albktu 
the  female  line  take  the  ; 

progeny,  it 


in  Ike  female 

;>1,lcrit-  daught. 

10.  If  there  he  a  multitude  of  th 


rs,  the  gmnd-cUwgtoers 
;ssion  under  this  text : 
ss  to  her  [daughter’s] 


,  1 -daughters, f]  children 

of  different  mothers,  and  unequal  in  number,  shares 
should  Vie  allotted  to  them  through  their  mothers,  as 
dn octet!  by  Gautama  :  "  Or  the  partition  may  be  accord¬ 
ing  to  the  mothers  :  and  a  particular  distribution  may 
be  made  in  the  respective  sets.”]: 

17.  But  if  there  be  daughters  well  as  daughter's 
daughters,  a  trifle  only  is  to  be  given  to  the  grand¬ 
daughters.  So  Mann  declares  :  “  Even  to  the  daughters 
of  those  daughters,  something  should  be  given,  as  may 
be  fit,  from  the  assefs‘/of  their  maternal  grandmother, 
*  '  on  the  score  of  natural  alfeetion.”§ 

18.  In  default  IS.  On  failure  also  of  daughter’s  .daughters,  the 

f'v'Al'T  ,gr;  i  '  daughter’s  sons  are  entitled  to  the  succession  Thus 
"son^o!'C(iau i' liters  Narada  says,  “  Let  daughters  divide  their  mother’s 
inherit  •  as” hint-  [wealth);  or,  on  failure  of  daughters,  their  male  issue. ”i| 
cd  by  Narada.  For _  the  pronoun  ”  ’’ 

“  daughters.” 


there  be  daugh¬ 
ters,  a  t.riile  only 
isto  be  given  to  the 
grand-daughters. 


the  contiguous  term 


19  After  them  19.  ^  there  be  no  grandsons  in  the  female  line, 

the  male  issue  sons  takejthe  propert^:  for  it  has  been  already  declared, 
succeeds.  “  the  [male]  issue  succeeds  in  their  default,”^  Mann 

onfirm-  likewise  shows  the  ri 


ANNOTATIONS. 

16.  Children  of  different  mothers,  and  unequal  in  number]  Where  the  daughters 
were  numerous,  but  are  not.  living;  and  their  female  children  are  unequal  in  number, 
one  having  left  a  single  daughter;  another,  two;  and  a  third,  three;  how  shall  the 
maternal  grandmother’s  property  be  distributed  among  her  grand-daughters  f  Having  put 
this  question,  the  author  reminds  the  readers  of  the  mode  of  distribution  ofa  paternal 
grandfather’s  estate  among  his  grandsons.  (C.  1.  Sect.  5.)  Subodhini. 

IS.  “  Their  male  issue.”]  Several  variations  in  the  reading  of  the  last,  term  are  - 
noticed  in  the  commentary  of  BAlam-bhatta ;  making  the  term  either  singular  or  plural, 
and  putting  it.  in  the  first  or  in  the  seventh  case.  He  deduces*  however,  the  same 
meaning  from  these  different  readings. 

The  pronoun  refers  to  the  contiguous  term.]  Jimuta-vAhana,  citing  this  passage 
for  I  lie  succession  of  sons  rather  than  of  grandsons,  seem  to  have  understood  the  prououn 
as  referring  to  the  remoter  word  ‘  mother.’  See  Jfmuta-vahaua.  C.  4.  Sect.  2  j  13. 

19.  “  Let  ail  the  uterine  brothers.. . equally  divide.”]  In  the  Kalpatara  the 

text  is  read  “let  all  the  sons  by  the  same  mother  divide:”  sarve  putrali  sahodarah  in- 
stead  of  samau  sarve  s&UodaraK.  1 


*  Tide  §  1C  &  12.  f  Baiam-bEatta.  vf  Gautama,  28.  : 

§  Mann,  9.  193.  ||  Narada,  13. 1. 

*[  Yajnavalkya,  2. 118.  Vide  supra.  C.  1.  Sect.  3.  §  12.  **  Manu,  9. 132 
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20.  ‘  All  the  uterine  brothers  should  divide  the  maternal  estate 
SO.  eq’Hdly  ;  ™d  so  should  sisters  by  the  same  mothers.’ 

of  the  texATte  Sucll  is  the  construction  :  and  the  meaning  is,  not  that 
brother*  ft  matera  ‘  brothers  and  sisters  share  together  for  reciprocation 
do  “ot  to-  is  not  indicated,  since  the  abridged  form  of  the  conjunc- 
cmrieij*'lt  *UC"  ^ve  comIK)Und  has  not'been  employed  :  but  the  con- 
■  junctive  particle  (cha)  is  here  very  properly  used  with 

reference  to  the  person  making  the  partition ;  as  in  the  example,  Deva- 
datta  practises  agriculture,  and  so  does  Yajiiadatta.  > 

21.  No  deduc-  21.  “  Equally”  is  specified  (§  19)  to  'forbid  the 
brotl!ertbe  elde3t  a^°^ment  °f  deductions  [  to  the  eldest  and  so  forth.] 
Thewhole  blood  The.  whole  blood  is  mentioned  to  exclude  the  half 
exclude*  the  half  blood, 
blood. 


22.  But,  though  springing  from  a  different  mother,  the  daughter 
22  The  Step.  of  a  rival  wite>  being  superior  by  class,  shall  take  , 
daughter  may  in-  the  property  of  a  childless  womtfn  who  belongs  to  an*2£ 
herit,  it  she  be  of  inferior  tribe.  Or,  on  failure  of  the  step-daugliter, 
a  sop'rior  tribe.  issue  shall  succeed.  So  Manu  declares  :  “  The  wealth 

d»es  ManU  de"  a  woraan>  which  has  been  in  any  manner  giVeft  to  tlf<i 
her  by  her  father,  let  the  BrShmani  damsel  take  ;  or 
let  it  belong  to  her  offspring.’,’* 


ANNOTATIONS. 

20.  Since  the  abridged  form  of  tile  conjunctive  compound  has  not  been  employed.] 
Nouns  coalesce  and  form  a  single  word  denominated  dvandra  or  conjunctive  compound, 
when  the  sense  of  the  conjunctive  particle  (cha  ‘  and’)  is  denoted.  Papini,  2.  2.  29. 
Vide  supra  Sect.  3.  §  2. 

The  import  of  the  particle,  here  intended,  is  either  reciprocation  (itarctara)  ex¬ 
plained  to  be  the  union,  in  regard  to  a  single  matter,  of  things  specifically  different,  but 
mutually  related,  and  mixed  or  associated,  though  contrasted  or  it  is  cumulation 
(samah&ra)  explained  as  ‘the union  of  such  things,  by  an  association,  in  which  contrast 
is  not  marked.’  The  other  senses  of  the  conjunctive  particle  are  assemblage  (samuch- 
chaya)  or  ‘  the  gathering  together  of  two  or  more  things  independent  of  each  other,  but 
assembled  in  idea  with  reference  to  some  common  action  or  circumstance;’  and  superad¬ 
dition  (anvachaya)  or  ‘  the  connexion  of  a  secondary  and  unessential  with  a  primary  and 
principal  one,  through  a  separate  action  or  circumstance  consequent  to  it-’  v  In  the  two 
last  sewee  of  the  conjunctive  particle,  there  is  not  such  a  connexion  of  the  terms  as 
anthoriiee  their  coaliation  to  form  a  compound  term.  Kaiyata,  Padamanjari,  Sc. 

If  reciprocation,  as  above  explained,  were  meant  to  be  indicated  in  the  text  ol 
Manu  (§  19.),  the  word  bhratr  “  brother”  would  have  been  used,  inflected,  however,  in 
the  dual  number  to  denote  ‘  brother  and  sister’  (Fanini,  1.  2.  68.) ;  or  else  'children,'' 
or  some  generic  term,  would  have  been  employed  in  the  plural  (Panini,  1.  2.  61).  But 
the  text  19  not  so  expressed.  Consequently  reciprocation  is  not  indicated.  Eubodhini 
and  Bdlam-bhatta. 

The  conjunctive  particle  is  here  very  properly  used.]  ‘It  is  employed  in  one  of  the 
acceptations,  which  do  not-  admit  of  nouns  coalescing  in  a  compound  term  :  namely  in 
that  of  superaddition,  as  in  the  example  which  follows.  ‘  practises  agriculture; 
and  so  does  Y.‘  ‘  Brothers  share  equally  ;  so  do  sisters.’ 

With  reference  to  the  person  making  the  partition.]  *  Another  rending  of  this 
passage  is  noticed  in  the  commentary  of  Balam-hha!  |.a :  “  with  the  import,  of  superad¬ 
dition  relatively  to  the  persqn,who  makes,  the  partition ;”  vibkaga-kartttverianvachayen 
’*pi,  instead  of  ribhdga-karttv’aovayen’api. 


HINDU'  LAW-BOOKS. 


23.  The  mention  of  a  Brill  mini  1  includes  any  superior  class. 
23.  This  in-  Henep  the  daughter  of  a  Kshatriya.  wife  takes  the 
...  tend*  any  supe-  goods'of  a  childless  Vsvi<;va  :  [and  the  daughter -of  a 
1)01  tribe.  Briihmanh  Kshatriya  or  V;ii<;ya  inherits,  the  property 


/  24.  On  failure  of  sons,  grandsons  inherit  their  paternal  grand- 
After  soils,  mother’s  wealtl'P''  For  Gautama  says,  “  They  who 
grandsons  inherit,  sha  re  the  inheritaniK,  must  pay  the  debts  :”f  and  the 
grandsons  are  bound  to  discharge  the  debts  of  their  paternal  grand¬ 
mother  ;  for  the  text  expresses  “  Debts  must  be  paid  by  sons  and 


25.  Next  the 
husband  and  other 


and  other  i;e 
the  wealth.*'/ 


failure  of  grandsons  also,  the  husband 
stives  abovementionedjj  are  successors  to 


2G  On  occasion  of  treating  of  woman’s  property^  the  author  adds 

26.  A  passage  something  concerning  a  betrothed  ;  “  For  detafiiing  a 
of  Ycijnavalkva  damsel,  after  affiancing  her,  the  offender  should  be 
concerning  an  af6-  fined,  and  should  also  make  good  the  expenditure 
anced  damsel.  together  with  interest.”^ 

27.  One,  who  has  verbally  given  a  damsel  [in  marriage]  but 

27.  Interpreta-  retracts  the  gift,  must  be  fined  by  Dje  king,  in  propor¬ 

tion  of  the  text,  tion  to  [the  amount  of]  the  properfyyor  [the  magnitude 
Oue, whobetroths  0fj  the  offence;  and  according  to  [the  rank  of  the 
wardsretracts  the  Pal'ties>  their  qualities,!;  and  ]  other  circumstances.  _  This 
engagement  with-  is  applicable,  if  there  be  no  sufficient  motive  for  retraet- 
out.  cause,  shall  be  mg  the  engagement.  But,  if  there  be  good  cause,  he 
fined.  shall  not  be  fined,  since  retraction  is  authorized  ill  such 

a  case.  “  The  damsel,  though  betrothed,  may  be  withheld,  if  a  preferable 
suitor  present  himself.”** 

Y  28.  Whatever  has  been  expended,  on  account  of  the  espousals, 
\  2S  The  ex-  ^y  t‘ie  [>ntellded]  bridegroom,  [or  by  his  lather,  or 
penses  incurred  guardian, ft]  for  the  gratification  of  his  own  or  of  the 
must  be  made  damsel’s  relations,  must  be  repaid  in  full,  with  interest, 
good.  by  the  affiancer  to  the  bridegroom. 


i  ANNOTATIONS. 

f  23-  Heuce  the  daughter  of  a  Kshatriya  wife  takes  the  goods  of  a  childless 
Naigja.]  This  inference  is  contested  by  frfkfshna  in  his  commentary  oil  the  Diva- 
bhiiga  of  Jhnuta-valiaua. 

24.  The  grandsons  arc  bound  to  discharge  the  debts  ]  ‘  Since  one  text  declare  , 
them  liable  for  the  debts ;  and  the  other  provides,  that  the  debts  .shall  be  paid  bj  those 
who  share  the  inheritance ;  it  follows,  that  they  share  the  heritage.  Subodhinl,  &c. 

*  Subodhinl  and  Balam-bbafta.  f  Gautama,  12.  32^, .  I  Yajnavalkya,  2.  50. 
il  5  0—11.  ,  §  Yajnavalkya,  2. 147.  •«[  Batan-bhatta. 

’**  l’ajnavaikja,  1.  05.  ft  Balam-bhatta. 


THE  MlTA'KSHAItA'.  CHAP. 


4G5 


II.  SEC.  XI. 


*9.  Iftfce.be-  20.  Shoulda  damsel,  any  how  affianced. die  before 
trothed  damsel  the  completion  of  the  marriage,  what  is  to  he  clone  in 
die,  the  bndfc  that  cfcse  ?  The  author  replies,  “  If  she  die  [after  trot!} 
fi^Tituimddn  plighted,]  let  the  biidegToom  take  hack  the  gifts' 
him  ;  aa  (Hreeted  which  he  had  presented ;  paying  however  the  charges 
by  Yajnavaftja.  on  both  sides(ct).”* 


30?  If  a  betrothed  damsel  die^the  bridegroom  shall  take  the  rings 
30.  Exposition  and  other  presente/or  the  nuptial  gratuity,  which  had 
of  the  text.  *  been  previously  given  hy  him  [to  the  bride, J  “  paying 
however  the  charges  on  both  sides  that  is,  clearing  or  discharging  the 
expense  which  has  been  incurred  both  by  the  person  who  gave  the 
damsel  and  by  himsglf,  he  may  take  the  residue.  But  her, uterine 
brothers  shall  have  the  ornaments  for  the  head,  and  other  gift?,'  which  0*^ 
may  have  been  presented  to  the  maiden  by  her  maternal  grandfather, 

[or  her  paternal  uncle, f]  or  otfier  relations  ;  as  well  as  the  property, 
which  may  have  been,  regularly  inherited  by  her.  For  Baudhayana 
says  :  “The  wealthy  of  a  deceased  damsel,  let  the  uterine  brethren  c^A 
themselves  take.  On  failure  of  them,  it  shall  belong  to  the  mother;  or, 
if  she  be  dead,  to  the  fathei^lf^  ^ 


31.  It  has  been  declared,  that  the  property  of  a  worrfan  leaving 
31  A  husband  110  issu0’  8oes  *°  h?r  husband.  ,  .The  author  now  shows, 
in  distress,  using'  that,  in  certain  circum^ances,  a  husband  is  allowed  : 
bis  wife’s  pro-  to  take  his  wife’s  goods  in  her  life-time,  and  although  (£')* 
perty,  is  not  liable  she  have  issue  :  "  A  husband  is  not  liable  to  make  good  - 
to  make  it  good.  bho  property  of  Iris  wife^taken  hy  him  in  a  famine, 
declai'e*Jna,aUy*  f°r  tbe  performance  of  a  duty,  or  during  illness,  or 

• '  while  under  restraint.”!^.  ^ 


32.  .  In  a  famine,  for  the  preservation  of  the  family,  or  at  a  time 
32.  Explanation  when  a  religious  duty  must  indispensably  he  performed, 
of  tile  passage.  or  in  illness,  or  “  during  restraint”  or  confinement  in 
prison  or  under  corporal  penalties,  the  husband,  being  destitute  of  other 
fundsand  therefore  taking  his  wife’s  property*,  is  not  liable  to  restoref^'^ 
it(6).  .But,  ifhe  seize  it  in  any  other  manner  [or  under  other  circumstan-' 
ees,]  he  must  make  it  good. 


ANNOTATIONS. 

29.  Any  bow  affianced.]  By  a  religious  rile,  or  by  taking  of  bands,  or  in  any  other 
manner.  B&fam-bhatta. 

30.  Clearing  or  discharging.]  The  common  reading  of  the  passage  is  viganya 
“  accounting but  BMam-bhafta  rejects  that  reading,  and  substitutes  vigamya  “  remov¬ 
ing”  or  ‘  discharging.’ 

He  may  take  the  residue.]  The  meaning  is  this, :  after  deducting  from  f  lic  damsel’s 
property,  the  amount  which  has  been  expended  by  tiie  giver  or  acceptor  of  the  maid,  or 
by  their  fathers  or  other  relations  on  both  sides,  in  contemplation  of  the  marriage,  let 
the  residue  be  delivered  to  the  bridegroom.  Subodhinf. 

32.  Is  not  liable  to  restore  it.]  He  is  not  positively  required  fo  make  it  good. 
Balam-bhaffa.  • 

*  Yajfiavalkya,  2.  147.  •  >  t  Balam-bha! la.  1  lajnavalkya,  2.  14S. 

(a)  See  1  Strange, %.  L.  3S.— -Atf.  (*)  Sec  2  Strange,  H.  L.  22,  23,— Ay, 


33.  Tho  P 


31.  A  present 
on  occasion  m  a 

(iesciibcd  by  Y  ci¬ 


tation  of  thet 
[in  jewels  and  o 
.  vided  separate  | 
husband  ;  or  b\ 
ready  best  d 
should  be  given 

wealth,  already 
compensat 


1.  Havin. 
1.  Yajflavalkya 
spcciiies  the  evi- 


bv  any  other  kins 
punishment  is  i 
("Their  kinsmen, 
time,  a  virtuous  k 
punishment  of  th. 
fence  :  "  Such  orn: 
ing  the  life  Of  the 
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i  k  n  in  fox  life-time 
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sent  made,  on  her  husband  s  marriage  to  another  wife 
lias  ueen  mentioned  as  a  woman  s  property  (§  1.)  Tho 
author  describes  such  a  present  :  “  Toawoman,  whose 
husband  marries  a  second  wife,  let  him  give  an  equal 
sum,  [as  a  comjxjnsatiqn  |  tor  the  su pereession,  provid¬ 
ed  liu  sepai it t>e  prupevK'  liave  been  bestowed  on  her  : 
been  assigned,  let  him  allot  half(tt).”* 

s  said  to  he.  superseded,  over  whom  a  marriage. is  con¬ 
tracted.  To  a  wife  so  superseded,  as  much  should  lie 
given  on  account  of  the  supersession,  as  is  expended 
rnaineiyts,  or  the  like,§|  for  the  second  marriage  :  pro¬ 
property  had  not  been  previously  given  To  her  by  her 
-  her  father-in-law.  But.  if  such  property  bad  been  al- 
on  her,  half  the,  sum  expended  on  the  second  marriage 
l(6).  Here  the  word  ‘half’  (arddha)  does  not  intend  an 
So  much  therefore  should  be  paid,  as  will  make  the 
conferred  on  her.  equal  to  the  prescribed  amount  of 
Such  is  the  meaning. 


SECTION  XII. 


\  the  author  nex 
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ofrit  jfiay  be  ascertained  by  the  evidence  of  kinsmen, 
relatives  and  witnesses,  and  by  written  proof,  or  by 
ion  ofthouse  or  field.”* 


2.  B  partition  be  denied  or  disputed,  the  fact  may  be  known  and 
!.  Explaatfan  certainty  be  obtained  by  the  testimony  of  kinsmen, 

of  the  hot.  relatives  of  the  father  or  of  the  mother,  such  as  mater¬ 

nal  undea  and  the  rest,  being  competent  witnesses  as  before  described  ;-f- 
or  by  the  evidence  of  a  writing,  or  record  of  the  partition.  It  may  also 
be  ascertained  by  separate  or  unmixed  house  and  field. 

3.  The  practice  of  agriculture  or  other  business  pursued  apart 
3.  Other  prWa  from  the  rest,  and  the  observance  of  the  five  great 

of  separation  are  saefamenhst  and  other  religious  duties  performed 
stated  byNirada.  separately  from  them,  are  pronounced  by  Nevada  to  be 
tokens  of  a  partition.  “  If  a  question  arise  among  co-heirs  in  regard  to 
the  fact  of  partition,  it  must  be  ascertained  by^  the  evidence  of  kinsmen, 
by  the  record  of  the  distribution,  or  by  separate  transaction  of  affairs. 
The  religious  duty  of  unseparated  brethren  is  single.  When  partition 
indeed  has  been  made,  religious  duties  become  separate  for  each  of 
them.”§ 

4.  Other  signs  of  previous  separation  are  specified  by  the  same 
4.  And  again  author  :  “  Separated  not  unseparated  brethren  may- 

in  a  subsequent  reciprocally  bear  testimony,  become  sureties,  bestow 
passage.  gifts,  and  accept  presents.”!) 


ANNOTATIONS. 

2.  “  By  the  testimony  of  kinsmen.”]  Or  rather  strangers  belonging  to  the  same 
tribe  with  the  parties.  Balam-bhaits, 

_  3.  “  By  tbe  record  of  the  distribution.”]  Another  reading  is  noticed  by  Balam- 
bhalts  :  “  by  occupancy  or  by  a  writing  bkoga-lcchlijcua  instead  o[  bhaga-lechhyena. 
See  jimuta-vahana,  C.  14.  §  1. 

*  Y&jnavalkya,  2. 150.  t  In  the  preceding  book  on  Evidence.  J  Mauu,  3,  G9.  , 
§  Nirada,  13.-36.  37.  il  Narnia,  13.  39 


'■  ,  ^  THE  . 
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ORIGINAL  TREATISE 

HINDfr  law  of  inheritance- 


P.  M.  WYNCH,  ESQ. 


Calcutta. 


(  PREFACE. 

The  translation  of  the  following  Treatise  on  the  Hindti  Law  of 
Inheritance  was  commenced,  during  a  study  of  the  Sanskrita  language 
and  Hindi  Law ;  and  although  sometime  ago  completed,  the  publica¬ 
tion  has  been  unavoidably  retarded,  by  circumstances  connected  with 
the  performance  of  official  duty. 

Of  the  Treatise  itself,  Mr.  H.  Colehrooke  in  the  preface  to  his 
translation  of  the  Daya-BhSga  and  MitSksharS,  has  observed  :  "  An 
original  Treatise  by  Qri  Krishna  Tark&lankSra,  entitled  Daya-Krama- 
Sangraha,  contains  a  good  compendium  of  the  law  of  inheritance,  ac¬ 
cording  to  Jlmuta-Ar5haua’s  text,  as  expounded  in  his  commentary  of 
the  D5ya-Bh«ga.”  ' 

The  publication  of  the  original,  will  be  sufficiently  justified  by 
this  high  authority,  and  under  the  sanction  of  it,- the  Translation  was 
undertaken. 

Of  the  necessity  of  a  careful  and  diligent  study  of  the  law  of 
inheritance,  the  learned-  gentleman  above  mentioned,  has  justly  re¬ 
marked  :  “  In  proportion  as  the  law  of  succession  is  arbitrary  and 
irreducible  to  fixed  and  general  principles,  it  is  complex,  and  intricate 
in  its  provisions,  and  requires-on  the  part  of  those  entrusted' with  the 
administration  of  justice,  a  previous  preparation  by  study  ;  for  its 
maxims  cannot  be  rightly  understood,  when  only  hastily  consulted  as 
occasions  arise.” 

Under  an  impression,  thorefore,  that  advantage  may  be  derived 
from  the  publication  of  a  Compendium  on  this  subject,  unembarrassed 
by  argumentative  discussion,  and  unencumbered  by  lengthened  dis¬ 
quisition,  this  Work  is  offered,  for  the  purpose  of  affording  assistance  to 
those  entrusted  with  the  due  administration  of  justice'  in  the  Province 
of  Bengal,  who  by  want  of  leisure,  or  other  causes,  are  debarred  from 
an  attentive  perusal  of  the  admirable  translation  of  the  elaborate  work 
of  Jimfita-Vdhana,  or  from  a  recourse  to  the  original.  - 

Should  it  however,  serve  but  as  a  guide  to  the  study  of  either  : — 
should  the  English  judicial  officer  through  its  aid,  be  better  enabled  to 
determine  the  accuracy,  and  in  consequence,  more  readily  to  detect 
the  fallacy  of  an  opinion  delivered  by  the  Pandit  of  his  Court,  the 
time  devoted  to  this  publication,  will  not  have  been  spent  in  vain. 

The  mere  labour  of  translation  has  been  comparatively  insignificant, 
the  Treatise  being  short,  and  the  style  of  the  original,  simple  and  easy. 

A  Tabular  Sketch,  exhibiting  the  successors  to  the  property  of 
one  deceased,  and  the  order  in  which  they  are  respectively  entitled.to 
inherit,  has  been  added  to  the  first  Chapter.  The  numbers  affixed  in 
the  Table,  correspond  with  those  of  the  marginal  notes,  in  that  Chap¬ 
ter: — an  arrangement,  by  which  it  was  intended  to  facilitate  reference. 

The  versions  of  the  texts  of  the  divine  Legislator,  and  of  the 
Sages  of  Antiquity,  cited  in  this  Treatise,  have  been  adopted  from  the 
works  of  Sir  William  Jones  and  Mr,  Henry  Colehrooke. 


'SMyA-KRAIA-SANGRAHA. 

AN  ORIGINAL  TREATISE 


ON  THE  HINDU  LAW  OF  INHERITANCE. 


CHAPTER  I. 


ON  THE  ORDER  OF  SUCCESSION  TO  THE  ESTATE  OF  A  DECEASED  MAN. 


SECTION  I. 


Right  of  Succession  by  the  Son,  Grandson,  and  Great-grandson. 


Order  of  soecea-  1.  The  order  of  succession  to  be  observed  by  heirs 

sl0,>•  in  regard  to  the  property  of  a  deceased  man, is  as  follows  : 

2.  First,  his  legitimate  son  succeeds  m  conformity  with  this  text. 

1  Son.  “  After  the  death  of  the  father  and  mother,  the  bre¬ 

thren  being  assembled,  must  divide  equally  the  pater¬ 
nal  estate  :  For  they  have  not  power  over  it,  while  their  parents  live,”* 
and  other  texts  of  a  like  import  which  declare  the  right  of  the  son  to 
succeed  on  tbe  decease  of  the  father. 


Mann,  9, 10+. 


3.  111  default  of  the  son.  (lie  grands" 

2.  Grandson.  failing  him  the  groat,  gr 

3.  Great-grand-  whose  faihor(B)  is  '.lead,  an 

so"'  fahher{E)  and  grandfatbe 

equally  in  the.  inheritance  Moth  the  son  (A'; 
tion  confer  equal  benefits  on  the  deceased 
the  presentation  to  him  of  funera  l  offerings 


r.ik'-  V.hc  inheritance  ;  and 
ndson.)  But  a  grand9W»fl>) 
l  a  gveat-grandson(F)  rrhoae 
;(')  are  dead,  participate 
*  for  they  without  distinc- 
owncr  of  the  property,  by 
at  solemn  olrsequies. 


4.  But  during  the  life-time  of  their  parents,  neither  the  grandson, 
nor  the  great-grandson,  are  entitled  to  the  inheritance,  since  they  do 
not  confer  any  benefits  on  the  deceased  by  the  presentation  of  the 
funeral  offering  at  solemn  obsequies. 


SECTION  2. 


Widow's  rigid  of  Siwwanon. 

1.  In  default  of  the  grandson  and  great-grandson,  the  widow 
4  succeeds  to  the  estate,  in  conformity  with  the  test  of 

YSjnavalkya.  “  The  wife  and  the  daughters,  also 
both  parents,  brothers  likewise  and  their  sons,  gentiles,  cognates,  a 
pupil  and  a  fellow-student  :  On  failure  of  the  first  among  these,  the 
next  in  order  is  indeed  heir  to  the  estate  of  one  -who  departed  for 
heaven,  leaving  no  male  issue.  This  rule  extends  to  all  classes.” 

Rule  to  be  ob¬ 
served  by  the  2.  Here  however,  a  particular  rule  is  to.  be 

te  tbe  cstrif  of  observed, 
her  deceased  bus- 
band. 

3.  The  wife  is  only  to  enjoy  the  estate  of  her  deceased  husband 

_ she  must  not  make  a  gift,  mortgage,  or  sale  of  it.— So,  KStySvana 

declares,  “  Let  the  childless  widow  preserving  unsullied  the  bed  of  her 
lord,  and  abiding  with  her  venerable  protector,  enjoy  with  moderation 
the  property  until  her  death.  "  After  her,  let  the  heirs  take  it.” 


Son. 

(living.) 


died,  leavins 

l°ns. 


C 


(dead.) 

I) 


Grandson.  Grandson, 

(living.)  (dead) 


Great-grandson. 
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4. . .  “  Abiding  with  her  venerable  protector,”  that  is,  haying  settled 
with  her  father-in-law,  in  her  husband's  family,  let  her  so  long  as  she 
lives,  enjoy  her  husband’s  estate,  and  not  (as  she  is  entitled  to  do  with 
her  peculiar  property,)  make  at  will  a  gift,  mortgage,  or  sale  of  it. 

5.  On  her'decease,  those  daughters  who  would  be  entitled  to  the 
succession  in  default  of  the  wife,  take  the  estate ;  and  not  the  kinsmen, 
who  by  reason  of  their  inferiority  to  the  daughters,  and  the  rest  of  the 
heirs,  cannot  obstruct  their  claim.  Thus  it  is  written  in  the  “  D/tna 
DhSrma  f  "  For  women,  the  heritage  of  their  husbands  is  pronounced, 
applicable  to  use. — Let  not  women  on  any  account  make  w/iste  of  their 
husband’s  wealth.” — This  use  even  should  not  be  made  by  wearing 
delicate  attire,  or  indulging  in  other  luxuries  :  but  since  a  widow  bene¬ 
fits  her  husband  by  the  preservation  of  her  body,  the  use  of  property 
for  the  attainment  of  this  object  is  permitted. — In  like  manner,  she 
may  make  agift  or  other  disposal  for  the  sake  of  completing  the  funeral 
rites  of  her  husband.  Accordingly  the  expression  “  waste,”  is  particular¬ 
ly  made  use  of  in  the  text  above  cited,  and  in  other  texts  likewise. 
"  Let  not  women  make  waste:”  By  “  waste,”  is  meant  expense  unpro¬ 
ductive  of  benefit  to  the  owner  of  the  property. 

6.  But,  if  the  widow  be  unable  to  subsist  otherwise,  she  may 
mortgage  the  property  ;  and,  if  even  then  unable,  she  may  sell  it. 

•  7-  ’  She  should  give  to  the  paternal  uncles,  and  to  the  other  reJa- 
•  tions  of  her  husband,  presents  in  proportion  to  the  wealth,  for  the 
sake  of  his  funeral  rites  ;  Vrhaspati  has  ordered  it  by  the  following 
text.  With  presents  offered  to  his  manes,  and  by  pious  liberality,  let 
her  honour  the  paternal  uncles  of  her  husband ;  his  spiritual  pastor, 
and  daughter’s  sons,  the  children  of  his  sisters,  and  his  maternal  uncles  ; 
also  ancient  and  unprotected  persons,  and  females  of  the  family.”  By 
the  term  “  paternal  uncle,”  is  meant  any  relation  of  her  husband  in¬ 
cluded  within  the  degree  of  relationship  termed  “  Sapinda.”  The  term 
“  daughter’s  sons,”  relates  to  the  progeny  of  her  husband’s  daughter. 
By  “  sister’s  sons,”  the  descendants  of  her  husband’s  sister’s  son  are 
indicated.  “  Maternal  uncles,”  that  is  the  maternal  uncles  of  her  hus¬ 
band.  On  these  and  on  the  others  should  she  bestow  presents,  and  not 
on  the  members  of  the  family  of  her  own  father,  while  these  persons 
are  living,  for  then  the  specification  of  "  paternal  uncles,”  and  the  rest 
would  be  superfluous. — With  their  consent,  however,  she  may  make  gifts 
to  the  kindred  of  her  own  father  and  mother,  as  declared  byN6rada. 
“  When  the  husband  is  deceased,  his  kin  lire  the  guardians  of  his  child¬ 
less  widow. — In  the  disposal  of  the  property  and  care  of  herself,  as 
well  as  in  her  maintenance,  they  have  full  power.  But  if  her  husband’s 
family  be  extinct,  or  contain  no  male,  or  be  helpless,  the  kin  of  her  own 
father  are  the  guardians  of  the  widow,  if  there  be,  no  relations  of  her 
husband  within  the  degree  of  a  Sapinda.  — ■■  In  the  disposal  of  pro¬ 
perty,”  that  is  by  gift,  &c.,  the  wife  is  liable  to  the  control  of  the  family 
of  her  husband,  after  the  death  of  her  husband  and  on  failure  of 
sons  ; — So  it  is  declared  in  the  Daya- Shags.  In  the  present,  time  a 
widow  is  exclusively  of  the  same  class  with  tier  late  husband,  since 
marriage  with  a  woman  of  unequal  class  is  prohibited  during  the  Kali. 


SECTION 


inht.  of  the  daur/ltc 


I.  In  Ikl.uilt  of  the  wile,  tlie  daughter  next  .succeeds  in  confomi- 
5  rhwdiicr  ^'e  followinS  text  0<  r>evala'  (and  other  texts 

■>.  .uigiiLr.  His  own  maiden  daughter,  born  in  holy 

wedlock,  shall  like  a  son  take  the  inheritance  of  him  who  dies  with¬ 
out  male  issue.”  “  Ills  own,’  that  is  of  the  same  tribe;  “Born  in  holy 
wedlock,"  legitimate. 


The 

die  ni 


ParSsara  dedal  e  1 

heritage  of  one  wlio 
there  be  no  such  daua 


ntitled  to  the  succession, 
laiden  daughter  take  the 
avinar  no  male  issue ;  or,  if 
ied  one  shall  inherit. 


3.  The  following  special  rule  must  be  here  observed,  namely,  that, 
if  a  maiden  daughter  in  whom  the  succession  had  once  vested,  and  who 
was  subsequently  married,  should  die  without,  having  borne  issue,  the 
married  sister  who  has,  and  the  sisier  who  is  iiKeiy  to  have  male  issue, 
inherit  together  the  estate  which  had  so  vested  in  her.  It  does  not 
become  the  property  of  herhusband  or  others,  fortheirrightis  exclusively 
to  a  woman’s  separate  property  (Stri-dhana.j 


4.  But,  if  there  be  no  maiden  daughter,  then  the  daughter  who 
And  in  her  de-  has,  and  the  daughter  who  is  likely  to  have  male  issue, 

fault,  the  married  are  together  entitled  to  the  succession,  and  on  failure 
daughter  who  lias,  of  either  one  of  them,  the  other  takes  the  heritage  in 
davwlucr  "vbob  conformity  with  the  text  of  Parasaiu  above  cited  : — also 
likelv  tohavcmaSe  the  text  which  says  “  Being  of  equal  class,  and  married 
issue*:  failiugone,  to  a  man  of  a.  like  tribe,  and  being  virtuous  and 
tlicqthersuccceds.  devoted  to  obedience,  she  [namely,  the  daughter] 
whether  appointed  or  not  appointed  to  continue  the  male  line,  shall  take 
the  property  of  her  father  who  leaves  no  son,  [lior  wife  ;]”  and  because 
both  descriptions  of  daughters  [appointed,  or  not  appointed]  confer 
without,  distinction  benefits  on  the  deceased  owner,  by  presenting  to 
him  through  their  sons  funeral  oblations  at  solemn  obsequies. 

5.  The  doctrine  maintained  by  Dikshita,  and  respected  by  the 

,,  ,  , .  _  .  author  of  the  Daya-bhSga,  namely,  That  in  default  ot 

who  “arc  barren*  daughters  having,  and  daughters  likely  to  have  male 
and  widows' villa  issue,  daughters  who  are  barren,  or  widows,  destitute 
out  male  issue,  do  of  male  issue,  are  incompetent  to  take  Hie  inheritance, 
not  succeed  to  the  l>eeaUse  they  cannot  benefit  tlifq  deceased  owner  by 
”  c'  .offering  [through  the  medium  of  sons]  the  funeral  obla¬ 

tion  at . solemn  obsequies,  should  be  understood. 
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SECTION  4. 


On  the  right  of  the  Daughters  Son. 


1.  In  default  of  all  daughters  [who  are  entitled  to  succeed,]  the 
6  Daaehter’  daughter’s  son  takes  the  inheritance  according  to  the 
son.  5  text,  “  Let  the  daughter’s  son  lake  the  whole  estate  of 

.  his  own  father  who  leaves  no  [other]  son  ;  and  let  him 
offer  two  funeral  oblations ;  one  to  his  own  father,  the  other  to  his  ma¬ 
ternal  grandfather,”*  and  other  texts  of  a  like  import.  “  Of  his  own 
lather,”  here  means  his  mother’s  father.f  Leaving  “  no  [other]  sons,” 
is  here  used  indefinitely  to  signify  a  failure  of  heirs,  including  the 
daughter,  otherwise  it  would  contradict  the  text  of  Yajnavalkya,  “  The 
wife  and  daughters,  &c.”  [Sec.  ii.  §  i.] 

'2.  The  opinion  maintained  by  Govinda  Kdja,  namely,  That  on 
failure  of  a  son,  [grandson  and  great-grandson]  the  daughter’s  son  is 
entitled  to  the  inheritance  notwithstanding  the  existence  of  the  daughter, 
is  consequently  refuted  by  the  text  above  quoted. 

3.  The  followers  of  the  Maithila  school  assert,  that  the  daughter’s 
Opinion  refuted  son  is  er,tit,ecl  to  the  heritage  after  the  whole  of  the 
heirs  enumeratedin  the  textofYSjnavalkya  justalluded 
to,  and  in  other  various  texts.  This  is  wrong ;  for  since  a  series  of  heiis 
is  recounted,  ending  noth  the  king,  whose  demise  never  occurs,  it  must 
necessarily  result  that  the  daughter’s  son  could  not  obtain  the  inheritance 
at  all,  and  the  texts  declaratory  of  his  right  would  then  be  irrelevant.. 


SECTION  5. 


On  the  Father's  right  of  Succession. 

1.  If  there  be  no  daughter’s  son,  the  hither  is  nextentitled  to  the 
7  '  Father  succession  in  conformity  with  the  text  of  KStyayana, 
who  says :  “  In  the  case  of  disjoined  parceners,  on 
failure  of  a  son,  the  father  obtains  the  wealth,”  and  also,  because  he 
(the  father)  confers  benefits  on  the  deceased  owner  by  the  presentation 
of  two  funeral  oblations  (namely,  to  his  own  father  and  grandfather) 


*  Manu,  0.  1 :12. 
f  licensed  owner. 


T) 


in  which  tl H*  deceased  ou 
others)  by  adopting  a.  difl'e 
wealth  of  liini  who  leaves  1 
her,  it  devolves  on  dnughte 
if  he  he  dead,  it  appertains 
it  belongs  to  the  mother,  a 
father,  have  declared  the  > 
of  the  hither. 


ivner  participates.  V.ichespati  Mifra,  (and 
>rent,  reading  in  this  text  of  Vishnu,  “The 
no  male  issue,  goes  to  his  wife:  on  fell  are  of 
o  s  :  if  there  be  none,  it  belongs  to  the  father: 
to  the  mother,”  namely,  “  If  there  be  none, 
uid  it  she  be  dead,  it  appertains  to  the 
mother's  right,  of  succession  to  precede  that 


2.  'this  is  not,  correct ;  tor  the  reading  established  by  the  original 
text  ol  V  ishnu,  is  the  reverse  [of  that  which  they  have  adopted]  namely, 
“  It  there  he  none,  it  belongs  to  the  lather,  if  lie  be  dead,  it  appertains 
to  the  mother.  It  has  also  been  thus  transcribed  by  all  authors ; — 
Besides  the  other  reading  is  at  variance  with  the  text  of  K£ty&yana 
above  cited  ;  and  further,  since  the  superiority  of  the  male  is  deduced 
from  the  following  part  ol  a  text  of  Mann,  “  In  a  comparison  between 
the  male  and  female  sex,  the  male  is  pronounced  the  superior,*”  it  is 
most  coniormable  to  the  intention  of  the  law  that  the  lather’s  right  of 
succession  should  precede  that  of  the  mother. 


SECTION  0. 


On  the  Mother's  rigid  of  Succession. 


I .  In  default  of  the  father,  the  succession  devolves  on  the  mother, 
in  conformity  with  the  text  of  Vishnu  above  quoted 
S.  Mother.  «  ]f  ]10  t>e  <iead,  it  appertains  to  the  mother,”  frc. 
[Sec.  v.§  i.] 

Vi-haspati  also  says,  "  Of  a  deceased  son,  who  leaves  neither 
wife  nor  male  issue,  the  mother  must  be  considered  as  heiress,  or  by 
her  consent  the  brother  may  inherit :”  for  the  mother  confers  benefits 
on  the  deceased  owner  by  the  birth  of  his  brother,  who  offers  three 
funeral  oblations  to  the  father,  grandfather,  and  great-grandfather  of 
the  deceased  owner  in  which  lie  participates, 

SECTION  7. 


On  the  Brother's  right  of  Succession. 


1.  On  failure  of  the  mother,  the  succession  goes  to  the  uterine  or 
0.  brother  1st  whole  brother,  who  offers  three  funqral  oblations  to 

uieriuc.  the  father,  grandfather,  and  great-grandfather  of  the 

deceased  owner,  in  which  be  participates. 

2.  If  there  be.  no  uterine  or  whole  brother,  the  half  brothers  of  the 
?Hiiiiw  him  the  same  class  with  the  deceased  are  entitled  to  the  succes- 

b?.lf  brother,  sion,  since  tlieyalso  offer  three  fuqeral  oblations  to  thefa- 
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ther  tad  the  other  Ancestors  abovenamed  of  the  deceased  owner  in  which 
he  partiapates,  and  because  the  text  of  Yaj  fiavalkya  specifies,  “  Both  pa¬ 
rents,  brotktra  likewise,”  [Sec.  ii.  §  i.]  the  succession  devolves  on  sons 
born  of  k  different  mother,  for  they  are  begotten  by  the  same  father. 

3.  Bence  if  there  are  two  brothers,  the  one  uterine,  and  the  other 
a  half  bother,  and  both  were  unassociated  with  the  deceased  owner, 
the  utarihe  brother  exclusively  takes  the  wealth  of  his  uterine  brother 
in  conformity  with  the  text.  "  An  uterine  brother  shall  thus  retain  or 
deliver  the  share  of  his  uterine  relation.’’ 

4c  Where  an  associated  half  brother,  and  an  unassociated  whole 
brother  are  the  competitors  for  the  succession,  it  devolves  equally  on 
both  of  them  in- conformity  with  the  text.  “A  half  brother  being 
again  associated  may,  take  the  succession.” 

5.  Where  uterine  and  half  brothers  compete,  and  both  were  as¬ 
sociated  with  the  deceased,  the  associated  whole  brother  exclusively 
takes  the  inheritance,  for  in  this  case  he  possesses  a  double  title  [name¬ 
ly,  his  being  uterine,  and  also  associated,]  in  conformity  with  the  text. 
“  A're-united  [brother]  shall  keep  the  share  of  his  re-united  [co-heir] 
who  is  deceased.” 

6.  The  same  order  of  succession  must  likewise  be  observed  in 
the  case  of  nephews  of  the  whole  and  nephews  of  the  half  blood; 

SECTION  8. 


On  the  Nepherv's  right  of  Succession. 

1.  In  default  of  brothers,  the  brother's  son  of  the  whole  blood  is 
in  n  *w’s  bhe  successor,  and  not  a  nephew  of  the  half  blood 
r0  who  confers  less  benefits  compared  with  the  brother’s 
son  of  the  whole  blood,  since  the  mother  and  grand¬ 
mother  of  the  deceased  owner  do  not  participate  in  the  oblations 
presented  by  the  nephew  of  the  half  blood  to  the  father  and  grand¬ 
father  [of  such  deceased  owner.*] 

i  B 

.  •  Grandfather.  (Grandmother.) 


Father  (Mother.) _ (Contemporary  wife.) 


Deceased  owner  +  whole  brother  -f  half  brother 

_Li_  J.1D 

Here  the  mother,  (A)  and  Grandmother  (B)  of  the  deceased  owner  {0}  do  not  par¬ 
ticipate  in  Ike  oblation,  winch  the  nephew  (D)  of  the  half  blood  is  bound  to  offer  to  his 
grandfather  (E)  and  ereat-grandfatber  (F),  since  his  (the  nephew’s)  (D’e)  descent  in  the 
female  line  is  derivea  from  a  different  family. 
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2.  The  participation  of  a  mother,  a.  Grandmother,  and:  great¬ 
grandmother,  in  tlvo  lmmral  oblations  presented  by  the  oblator  te.  the 
father,  grandfather,  and  Great-grandfather  respectively,  is  recounted  in 
the  following  passage  ol  .scripture.  “  The  mother  participates  in  the 
funeral  oblation  made  to  the  manes  of  her  husband  :  So  also  do  the 
grandmother,  and  great-grandmother”  [participate  in  oblations  made  to 
the  grandfather  and  great-grandfather.] 

3.  Among  brother’s  sons  associated  and  unassociated,  all  of  the 
whole  blood,  the  succession  devolves  exclusively  on  the  associated 
brother’s  son,. 


1.  In  like  manner,  in  the  case  of  associated  and  unassociated 
brother’s  sons,  all  of  the  half  blood,  the  succession  devolves  on  the 
associated  brother's  son  of  the  half  blood. 

5.  But  if  the  son  of  the  whole  brother  were  unassociated,  and  the 
son  of  the  half  brother  associated,  then  they  both  inherit  together. 

C.  Where  however  two  nephews  were  either  associated,  or  un¬ 
associated  ndtli  the  deceased,  one  of  the  whole,  the  other  of  the  half 
blood,  then  in  both  instances  the  succession  devolves  on  the  nephew 
of  the  whole  blood. 


SECTION  9. 


On  the  right  of  11m  Brother’s  Grandson. 


,  ,  1.  If  there  he  no  brother’s  son,  the  brother’s 

Grandson  S  grandson  is  heir,  both,  because  he  presents  one  funeral 

'a  ~  "  oblation,  [namely,  to  the  deceased  owner’s  father,  i.  e.: 

his  own  great-grandfather]  in  which  the  deceased  owner  participates,* 
and  because  he  is  within  the  degree  of  relationship,  termed  “  Sapinda.” 

2.  But  brother’s  great-grandsons  do  not  inherit,  since  they  con¬ 
fer  no  benefits,  because  they  stand  in  the  fifth  degree  of  relationship 
to  the  father  of  the  deceased  owner. 

3.  Here  likewise  the  distinction  of  the  -whole  blood,  and  of  the 
half  blood,  as  in  the  instance  of  brother’s  sons  must  be  observed. 
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SECTION  10. 


On  tha  right  of  the  Father’s  Daughter’s  Son,  and  of  other  Heirs. 


1.  On  failure  of  the  brother’s  grandson,  the  succession  goes  to 
12  Father's  *’*le  father’s  daughter’s  son,  for  he  presents  three 

Daughter’s  son.  funeral  oblations,  namely,  to  the  father,  paternal  grand¬ 
father,  and  paternal  great-grandfather  of  the  deceased 
owner,  i,  e.,  to  his  own  maternal  grandfather,  maternal  great-grand¬ 
father,  and  maternal  great  great-grandfather.  (According  to  AeliSrya 
ChudSmani,  the  son  of  the  proprietor’s  own  sister,  and  the  son  of  his 
half  sister,  have  an  equal  right  of  inheritance). 

2.  In  default  of  the  father’s  daughter’s  son,  the  brother’s  daugli- 
•13.'  Brother’s  ter’.s  son  succeeds,  for  he  presents  two  funeral  cakes  in 

daughter’s  sou.  which  the  deceased  owner  participates,  namely,  to  his 
(the  owner’s)  father  and  paternal  grandfather. 

3.  Falling  him,  the  paternal  grandfather  is  the  successor,  for  as 
'  14.  Paternal  the  fatller  is  entitled  to  succeed  on  a  failure  of  the 
grandfather.  heirs  of  the  deceased  owner  ending  with  the  daughter’s 

son,  so  by  the  rule  of  analogy  the  succession  devolves 
on  the  grandfather  in  default  of  heirs  down  to  the  father’s  daughter’s 
son  ;  and  because  he  presents  one  oblation  (namely,  to  the  owner’s 
paternal  great-grandfather,  i.  e.,  his  own  father)  in  which  the  deceased 
owner  participates. 

4.  In  default  of  the  paternal  grandfather,  the  paternal  grand- 
15  Paternal  mo^er  >s  heh>  according  to  the  text  of  Manu,*  “  Of 

grandmother.  a  son  dying  childless,  [and  leaving  no  widow,]  the 
[father,  and]  mother  shall  take'  the  estate,  and  the 
mother  being  also  dead,  the  paternal  [grandfather,  and]  grandmother 
shall  take  the  heritage,  [on  failure  of  brothers  and  nephews.”]  As  the 
mother  succeeds  on  the  death  of  the  father,  so  by  the  rule  of  analogy 
the  succession  devolves  on  the  paternal  grandmother  in  default  of  the 
paternal  grandfather. 

5.  Failing  the  paternal  grandmother,  the  uncle  succeeds,  for  lie 
1C  Uncle  presents  two  oblations  to  the  paternal  grandfather, 

and  great-grandfather  of  the  deceased  owner,  (i.  e.,  his 
own  father  and  grandfather,)  in  which  the  said  owner  participates. 

C.  In  his  default,  the  succession  devolves  on  the  uncle’s  son,  for 
17.  Uncle’s  son.  [also  -  like  lus  father]  presents  two  oblat  ions  in 
which  the  deceased  owner  participates  namely,  to  the 
owner’s  paternal)  grandfather,  and  paternal  grout-grandfather,  [i.  e.,  his 
own  paternal  grandfather,  and  great-grandfather  ] 
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ir,  to  the  paternal  grand! 
i.  e.,  his  own  paternal  great-grand- 
'  ’  t  participates. 


7.  Failing  him,  the  m 

IS.  Uncle’s  ’  i’'*  ?1,latio"’ 
grandson.  the  doecased  owner,  | 

father]  in  which  tlie  said 

8.  Failing  the  nude's  grandson,  the  succession  devolves  on  the 

10.  Grand-  grandfather’s  daughter’s  son,  because  he  presents  two 

father’s  daugli-  oblations  in  which  the  deceased  owner  participates, 
tcr’s  son.  ^  namely,  to  the  owner’s  paternal  grandfather,  and 

paternal  great-grandfather,  [i.  e.,  his  own  maternal  grandfather,  and  ma¬ 
ternal  greatgrandfather.]  N  otwi  thstanding  the  grandfather’s  daughter’s 
son,  (19)  who  presents  two  oblations  in  which  the  deceased  owner  partici- 
ptes,  confers  greater  benefi  ts  than  the  uncle’s  grandson,  (18)  who  presents 
but  one  oblation  in  which  the  deceased  owner  participates,  yet  never¬ 
theless  the  right  of  succession  devolves  in  the  first  instance  on  the  uncle’s 
grandson  by  virtue  of  his  relationship  to  the  deceased  owner  in  the  degree 
termed  Sapinda. 

9.  In  default  of  the  paternal  grandfather’s  daughter’s  son,  the 
„0  pnc}c’s  uncle’s  daughter’s  son  succeeds,  because  he  presents  two 

daughter's  sou-  oblations,  in  which  the  deceased  owner  participates, 
namely,  to  the  owner’s  paternal  grandfather,  and  great¬ 
grandfather,  [i.  e.,  his  own  maternal  great-grandfather,  and  great-great- 
grandfather.] 

21.  Paternal  10.  Then  succeed  in  order  the  paternal  great-grand- 

great-grandfa-  father,  and  the  paternal  great-grandmother,  because 
^22  Paternal  4he  deceasccl  owner  participating  in  the  oblations 
"reat-f  r  an  <ln>  o-  offered  to  the  paternal  great-grandfather,  and  also  by 
fher.  °  reason  of  the  rule  of  analogy  abovementioned. 

23.  Paternal  11.  Next  succeed  in  order  the  paternal  grandfather’s 

grandfather’s  bro-  brother,  his  son,  and  grandson,  for  they  present  one 
*  21  His  sou  and  oblation,  in  which  the  deceased  owner  participates, 
25.  His  <rrand-  namely,  to  the  owner's  paternal  great-grandfather. 


12.  Afterwards  the  paternal  great-grandfather’s  daughter’s  son 
26  Paternal  takes  the  succession,  since  be  presents  an  oblation,  in 

great-grandf  a-  which  the  deceased  owner  participates, namely,  to  the 
tber’s  daughter’s  owner’s  paternal  great-grandfather,  [i.  e.,  his  own  ma- 
son-  te.rnal  grandfather.] 

13.  Next  the  succession  devolves  on  the  paternal  grandfather’s 
27.  Paternal  brother’s  daughter’s  son,  who  presents  an  oblation, 

grandfather’s  bro-  in  which  the  deceased  owner  participates,  namely,  to 
ther’s  daughter’s  the  owner’s  paternal  great-grandfather;  [i.  e.,  his  mater- 
S01’"  nal  great-grandfather.] 


28.  Maternal  14.  In  his  default,  the  maternal  grandfather  of 

grandfather.  the  deceased  owner  succeeds. 


15.  Failing  him,  the  maternal  uncle,  his  npn  and  grandson,  for 
29.  Maternal  these  texts  of  Mann,  “  To  three  [ancestors]  must  water 
ucle,  be  given  at  their  obsequies ;  for  three  is  the  funeral 
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*0.  Hiaaon,*  cake  ordained*  and  “To  the  nearest  Sapinda  tlie 
31.  Bit  pasd-  inheritance  next  belongs, f”  which  declare  the  right  of 
**■  ■  succession  to  the  wealth  to  take  place  according  to  the 

ordep  of  proximity  of  benefits  conferred  on  the  deceased  owner,  propound 
the  right  of  the  abovenamed  to  succeed ;  and  the  sole  object  of  the 
introdueti&n  of  the  two  texts  above  cited  in  a  treatise  on  inheritance 
is  to  th«t  the  right  of  succession  to  the  estate  occurs  according  to 
the  order  of  benefits  conferred  on  the  deceased  proprietor :  otherwise  the 
insertion  of  these  texts  in  a  treatise  on  inheritance  would  have  been 

16.  In  default  of  the  maternal  uncle’s  grandson, 
the  maternal  grandfather’s  daughter’s  son  succeeds. 

17.  Failing  him,  the  maternal  great-grandfather, 
his  son,  grandson,  and  great-grandson. 


18.  In  their  default,  the  maternal  great-grand¬ 
father's  daughter’s  son  succeeds. 


19?  Failing  him,  the  maternal  great-great-grand¬ 
father,  his  son,  grandson,  great-grandson. 


20.  In  default  of  these,  the  maternal  great-great¬ 
grandfather’s  daughter’s  son  succeeds. 


.  21.  On  failure  of  the  heirs  who  present  oblations  in  which  the 
Mine  ill  these  deceased  owner  participates,  the  “Sakulya,”  (or  remote 
the  succession  de-  kinsman)  takes  the  inheritance  according  to  the  text  of 
volves  oe  the  Manu,  “  Then  the  distant  kinsman  shall  be  the  heir,  or 
Sakuljras  of  dii-  the  spiritual  preceptor  or  the  pupil,  [or  the  fcllow- 
tant  kinsmen.  student  of  the  deceased.”!] 

Who  ire  of  two  22.  The  Sakulya,  or  remote  kindred,  is  of  two 
descriptions,  des-  descriptions,  1st  descending,  and  2d  ascending, 
cending  and  as¬ 
cending. 


34.  Son. 

35.  Grandson. 
36.Great-grand- 


37.  Maternal 
greatgrandfa- 
thcr’s  daughter’s 

38.  Maternal 
peat  great-grand- 

39. ’  Son. 


42.  Maternal 
great  great-grand¬ 
father’s  daugh- 


*  .Unsn,  3.  JS6.  f  Manu,  9. 187. 

1  Manu.  9. 157. 
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“2:!.  Tli«  first  includes  the  great-grancboii’»  son, 
the.  rest  down  to  the  3d  degree  in  the  descending 
The  .second  intends  the  great-grandfether’s 
:unl  other  ancestors  up  to  tlie  3d  degree  iu  the 


wild 


Distant 


24  Here  the  distant  kinsmen  in  the  descending  line,  first  obtain 
43.  Distant  tiie  inheritance,  according  to  their  respective  order, 
smcn  .’n  the  since  the.  deceased  owner  partakes  of  the  remainder 
ccnding  lino.  of  the  oblations  which  they  present. 

25.  In  their  default,  the  distant  kindred,  as  far  as  the  third  degree 
in  tlie  ascending  line,  inherit  indue  order:  since  the 
deceased  proprietor  participates  in  the  remainder  of 
ascending  line.  funeral  oblations  made  to  his  great-great-grandfather, 
and  the  other  ancestors,  three  in  all :  and  their  offspring  present  oblations 
to  those  three  who  are  partakers  of  the  remainder  of  oblations  which  it 
belonged  to  the  deceased  owner  to  make.  The  text  of  Vihaspati 
declares,  “  That  where  there  arc  many  relatives,  (Jfiatayafi)  or  remote 
kindred,  (SakulyiOi)  or  cognate  kindred,  (BSndhuvfin)  whoever  is 
nearest  of  kin,  shall  take  the  wealth  of  him  who  dies  withot  male 
issue.”  Propinquity  of  kin  must,  be  considered  with  reference  to  the 
greater  or  less  benefits  conferred  on  the  deceased  proprietor,  as  is  con¬ 
firmed  by  (both)  the  texts  already  cited  above  (§  15.) 

54.  Samdnodakas  26.  If  there  be  no  distant  kindred  of  this  des- 

.  sor  ....  cription,  the  Samanodakas,  or  kinsmen  allied  by  com- 
]>y  lTbatious  "of  mou  hbations  of  water  inherit,  since  they  must  be  con- 
Valer.  ‘  sidered  as  comprehended  in  the  term  “  Sakulya.” 

46.  Spiritual  27.  On  failure  of  these,  the  .spiritual  preceptor  is 
preceptor.  the  successor. 

2S.  In  default  of  him,  the  pupil  is  heir,  for  the  text  of  Manu,  “  or 
<r.  ..  the  spiritual  preceptor,  or  the  pupil,”  propounds  the 

w-  AUp  '  order  in  which  these  persons  shall  respectively  suc¬ 
ceed.  The  spiritual  preceptor  here  intended  is  he  who  affords  religious 
instruction  [to  his  pupil  after  investing  Mm  with  the  Brahmanical 
thread,  whence  he  is  so  denominated. 

29.  On  failure  of  him,  the  fellow-student  of  the 
4S."  Fcllow-sta-  Vedas,  as  named  in  the  text  of  Yivjimvalkya,  “a pupil 
deal  of  the  Veda.  ana  a ’fellow-student.” 


30.  In  his  default,  persons  bearing  the  s 
uilv  name,  being  inhabitants  of  the  same  vil. 


31.  On  failure  of  them,  persons  inhabitants  of  the  same  village, 
ili-ig  ificm  and  descended  from  the  same  patriarch,  are  the  suo- 
id.  ’Those  do-  cessors.  according  to  the  text  of  Gautama.  “Persons 
,ulcd  fiom!  Inc  allied  bv  funeral  oblations,  family  name,  and  by  patri- 
ic  r...Ui?.,rii.  archa-1  descent.- shall' take  the  heritage.” 
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CHAPTER  II. 


ON  IKK  ORDER,  OF  SUCCESSION  TO  THE  PECULIAR  PROPERTY 


SECTION  1. 


Succession  to  the  peculiar  properly  of  a  Maiden. 


1.  In  regard  to  the  property  of  a  maiden,  first  the  uterine  bro- 

1.  \lterine  bro-  ia  t^le  successor  ;  in  his  default,  the  mother,  and 

ther.  failing  her,  the  father.  Ntirada  says,  “  The  wealth  of 

2.  Mother.  a  deceased  damsel  let  the  uterine  brethren  themselves 

3-  y<*tller-  take  ;  on  failure  of  them,  it  shall  belong  to  the  mother, 

or  if  she  be  dead,  to  the  father.” 

2.  This  relates  to  wealth  other  than  that  which  has  been  given  to 
the  damsel  by  a  bridegroom,  for  a  bridegroom  has  a 
right  to  wealth  given  by  himself.  The  text  of  Pai- 
thinasi  recites,  “  The  bridegroom  shall  take  the  gratuity 
given  by  himself,  and  Narada  says,  “  Let  the  first  bride¬ 
groom  on  his  return  take  back  the  presents  he  gave  to 
the  damsel,  who  has  since  been  married  :  and  in  ease  of 

her  death  likewise,  let  him  receive  back  what  he  gave,  after  defraying 
the  expenoes  which  they  have  mutually  incurred.” 


SECTION  2;. 


Excepting  the 
gifts  bestowed 
by  a  bridegroom 
which  he  is  eatib- 

back. 


Definition  of  the  peculiar  property  of  a  Married  Woman. 


1.  The  peculiar  property  of  a  woman  is  in  the  first  place  defined, 
for  the  purpose  of  afterwards  describing  the  order  of  succession  to  such 
property  wnen  belonging  to  a  married  woman.  On  this  subject  Narada 
says,  “What  was  given  before  the  nuptial  fire,  what  was  presented  in 
the  bridal  procession,  her  husband’s  donation,  and  what  has  been  given 
by  her  brother^  or  by  either  of  her  parents,  is  termed  the  sixfold  pro¬ 
perty  of  a  woman.” 

2.  Here  the  niffnber  six  must  not  be  considered  as  restrictivelv 
used ;  since  it  will  be  hereafter  declared  Hint  woman’s  peculiar  pro¬ 
perty  is  of  many  descriptions.  Kityfiyana  describes  a  gift,  before  the 
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nuptial  (ire.  “What  is  given  In  wdihcii  ill  llm  time  of  their  unm-iagr, 
near  the  nuptial  tire,  is  col-bran-d  by  the  wise  as  the  woman’s  peculiar 
property  bestowed  before  I h.mmplhd  lire."  * 

3.  “  Tim  time  of  their  marriage.”  l  int  is  I  lie  time  occupied  l>y  the 
•  eeremony,  commencing  with  the  performance  of  funeral  obsequies  for 

departed  ancestors,  and  concluding  with  the  (Abhivad,  or)  prostration 
of  the  huslvmd  at  the  feet  of  his  wile. 

4.  Property  received  bvtho  w  omen  doringthistimeisdenoininatcd, 
’•  Yantakiv’  or  propevtv  given  at  a  marriage,  conformably  to  the  meaning 
ol  the  root.  ‘  1  n,  ’  wliicii  signifies  to  mix,  end  the  mixture  here  alluded 
to.  is  that  win  eh  results  from  the  union  by  marriage  of  the  man  and 
•woman,  who  become  a<  it  were  one  ami  the.  same  body.  The  following 
passage  ut  scripture  declares.  “  Her  hones  become  identified  with  his 
bones,  flesh  with  flesh,  skin  with  skin.” 

5.  VySsa  also  says,  *•  Whatever  is  presented  at  the  time  of  the 
nuptials  to  the  bridegroom,  intending  [the  benefit  of  the  bride,]  belongs 
entirely  to  the  bride ;  and  shall  not  be  shared  by  the  kinsmen.”  ’ 

0.  "  Intending  ;  ’  That  winch  is  given  to  the  bridegroom,  delivered 

into  his  hand,  accompanied  by  an  expression  of  the  intention,  such  as 
"  Let  this  belong  to  the  bride,”  ami  not  any  thing  given  without  this 
intention  ;  Such  is  the  meaning. 

7.  Therefore  the  expression  of  ••  Before  the  nuptial  fire,”  occurring 
in  the  text  before  cited,  and  that,  of  *•  The  time  of  their  marriage,”  in 
the  text  since  quoted,  are  both  illustrative.  Since  whatever  is  delivered 
into  the  hand  of  the  bridegroom,  intending  the  benefit  of  the  bride, 
becomes  her’.?,  such  intention  must  therefore  be  considered  as  the  foun¬ 
dation  of  her  property  therein.  The  mention  therefore  of  the  “  bride¬ 
groom"  must  be  taken  figuratively,  for  wealth  delivered  into  the  hand 
of  any  other  with  that  intention,  would  equally  become  the  exclusive 
property  of  the  bride. 

S.  KStyayana  describes  a  gift  presented  in  the  bridal  procession. 
“  That  again  which  a  woman  receives  while  she  is  conducted  from  the 
parental  [abode,  to  her  husband’s  dwelling]  is  instanced  as  the  separate 
property  of  a  woman  under  filename  ol  gilt  presented  to  the  bridal 
procession.  ’ 

9.  The,  term  “  parental.'  beingdcvivcdfroma  compoundexpression, 
of  winch  only  one  part  is  retained,  the  presents  which  she  receives  from 
the  bundy  of  either  her  father,  or  mother,  while  proceeding  to  the  house 
of  her  husband.  are  gilts  presented  in  the  bridal  procession. 

10.  *•  Her  husband's  donation,  is  wealth  given  to  her  by  her  hus¬ 
band.  us  indeed  appears  from  the  use  of  the  expression  in  another  text 
of  Tvatyayana.  *•  Lot.  the.  woman  place  hr,r  la'abaitdH  donation  as  she 
pieases.  when  he  is  deceased  :  but  while  he  lives,  she  should  carefully 
pi  eserve  it,  or  else  commit,  it  to  the  family.”  w 

11.  Tt  must  not  be  argued  that  the  word  dSya  (donation)  here 
used,  relates  to  the  wealth  of  her  husband  ;  for  the  latter  part  of  the 


DA'YA-KRAMA-SANGRAHA.  CI1A1>.  JI.  SEC.  II.  489 

text  above  cited,  “  but  while  he  lives,  she  should  carefully  preserve  it,” 
would  then  be  irrelevant,  and  it  is  moreover  impossible  that  during  the 
life-time  of  the  husband  his  wealth  should  go  to  his  wife. 

12.  Nor  does  the  term  “  husband’s  donation”  apply  to  the  heritage 
devolving  to  the  wife  on  the  decease  of  her  husband  ;  for  the  mention 
of  it  ocean  in  a  chapter  treating  of  the  peculiar  property  of  a  woman, 
and  heritable  wealth  does  not  form  her  peculiar  property  ; — Supposing 
such  to  be  the  case,  the  sense  -  of  the  verb  “  dd,”  to  give,  would  then 
become  metaphorical. 

13.  “Commit  it,"  deposit  it;  “The  family.” — Her  husband’s 
family,  his  younger  brother  and  the  rest. 

14.  “  Or  else,”  that  is  if  unable  to  preserve  it  herself.  Thus 
VAj ilavalky a.  “  What  has  been  given  to  woman  [before  or  after  her 
nuptials]  by  the  father,  the  mother,  the  husband,  or  a  brother,  or 
received  by  her  at  the  nuptial  fire,  or  presented  to  her  on  her  husband’s 
marriage  to  another  wife,  as  also  any  other  separate  acquisition]  is 
denominated  woman’s  property.” 

■  15.  Wealth  given  by  a  man  for  the  sake  of  gratifying  his  first 
wife  when  desirous  of  espousing  a  second,  is  .called  a  gift  on  a  second 
marriage,' since  the  intention  of  it  is  to  obtain ’another  wife. 

.  16.  So  Devala  says,  “  Her  subsistence,  lief  \rnaments,  her  per¬ 

quisite,  and  her  gains,  are  the  separate  property  of  a  woman.  She  herself 
exclusively  enjoys  it;  and  her  husband  has  no. right  to  use  unless  in 
distress.”  “  Subsistence,”  food,  and  raiment. 

.  17.  K£ty£yana  describes  the  fee  or  perquisite.  “  Whatever  has 
been  received  as  a  price  of  workmen  on  bouses,  furniture,  beasts  of 
burden,  milk,  animals,  and  ornaments,  is  denominated  a.  fee.”  That- 
is  termed  a  fee,  which  a  woman  receives  from  others  as  a  douceur  for 
influencing  her  husband,  an  architect  or  other  description  of  artist,  to 
expedite  the  completion  of  their  business,  such  as  the  construction  of  a 
house, sir  other  kind  of  woi'fc.  It  is  the  price  in  fact  which  she  receives 
for  sending  her  husband  [to  the  employment.] 

18.  “  Furniture,”  brooms,  &c.  “  Beasts  of  burden,”  bulls,  &c. 

“  Milch  animals,”  milch  cows,  &e.  “  Gains,”  a  treasure  discovered,  &c. 

’  19.  Thus  Vishnu  says,  “  What  has  been  given  to  a  woman  by  her 
father,  her  mother,  her  son,  or  her  brother,  what  has  been  received  by 
her  before  the  nuptial  fire,  what  has  been  presented  to  her,  on  her  hus¬ 
band’s  espousal  of  another  wife,  what  has  been  given  to  her  by  kind¬ 
red,  as  well  as  her  perquisite,  and  a  gift  subsequent  are  a  woman’s 
separate  property.”  By  “  kindred,”  maternal  uncles  are  indicated. 

20.  Devala  describes  “  a  gift  subsequent,”  “  What  lias  been  receiv¬ 
ed  by  a  woman  from  the  family  of  her  husband  at  a  time  posterior 
to  her  marriagfe,  is  called  a  gift  subsequent,  and  so  is  that  which  is 
similarly  received  from  the  family  of  her  kindred  ;  Whatever  is  receiv¬ 
ed  by  a  woman  after  her  nuptials  from  her  husband,  or  from  her 
parents,  through  the  affection  of  the  giver,  Bhrigu  pronounces  to  be  a 
gift  subsequent,” 


-1.  "  From  the  family  of  her  kindred.”  Here  by  the  mrd 

“  kindred,”  her  lather  and  mother  are  [also]  intended. 

22.  Therefore  any  thing  received  after  the  marriage  from  persona 
related  through  her  husband,  such  as  her  father-in-law  and  others,  or 
from  persons  related  through  the  father  and  mother,  namely,  maternal 
and  paternal  grandfathers,  is  termed  a  gift  subsequent.  Such  is  the  mean¬ 
ing  of  the  first  text,  and  the  meaning  of  the  second  text  is  thai  any  thing 
received  posterior  to  the  marriage,  either  from  her  husband,  or  from  her 
parents,  ‘is  also  termed  a  -  gift  subsequent.” 

23.  Smee  various  sages  have  recounted  woman’s  peculiar  pro¬ 
perty  as  comprizing  sundry  descriptions,  the  number  six  specified  in 
the  text  of  INarada,  (f$  1)  is  not  to  be  respected,  and  the  different 
texts  must  therefore  he  considered  as  generally  descriptive  of  woman’s 
peculiar  property. 

24.  A  woman's  property  may  then  he  briefly  defined  to  be  that 
wealth  which  independent  of  her  husband’s  control  she  has  a  right  to 
dispose  of  at  pleasure,  recognized  as  this  right  is  by  law  which  K£ty£- 
yana  has  declared. 

25.  “The  wealth  which  is  earned  by  mechanical  arts,  or  which 
is  received  through  affection  from  any  other  [but  the  kindred]  is  always 
subject  to  the  husband’s  dominion.  The  rest  is  pronounced  to  be  the" 

.  woman’s  property.” 

20.  “  That  which  is  received  by  a  married  woman,  or  a  maiden 

in  the  house  of  her  husband  or  of  her  father,  from  her  parents,  is 
termed  the  “  gift  of  affectionate  kindred.”  The  independence  of  wo¬ 
men  who  have  received  such  gifts  is  recognized  in  regard  to  that 
property,  for  it  was  given  by  their  kindred  to  soothe  them,  and  for 
their  maintenance.  The  power  of  woman  over  the  gifts  of  their 
affectionate  kindred  is  over  celebrated,  both  in  respect  of  donation  and 
of  sale  according  to  their  pleasure,  even  in  the  case  of  immoveables.” 

27.  He  explains  the  meaning  of  the  word  “  rest,”  (§  25)  by  the 
text  which  follows  (§  26.)  “  That  which  is  received  by  a  married 

woman,”  &c. 

2S.  “  From  anv  other.  The  husband  has  authority  over  that 

which  the  woman  lias  obtained  from  any  other  excepting  the  family  of 
her  father,  mother,  or  husband,  or  m  that  which  she  has  gained  by  the 
exercise  of  an  art,  such  as  painting,  or  spinning.  He  is  entitled  to  take 
it  even  without  the  occurrence  of  any  distress. 

29.  Therefore  notwithstanding  the  woman  has  ownership  in 
both  descriptions  of  property,  she  lias  not  independent  power  in  re¬ 
gard  to  it  ;*On  the  contrary  it  appearing  from  the  text  that  her  hus¬ 
band  has  authority  over  such  property,  his  permission  authorizing  the 
disposal  of  it  must  be  awaited  by  the  woman. 

30.  1  Pronounced  to  be  the  woman’s  property,”  that  is  declared 
alienable  by  the  woman  at  her  own  pleasure.  “  By  a  married  woman,” 
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foe.  Thet  which  is  received  by  a  married  -woman  from  the  family  of 
her  husband,  or  from  ,  the  family  of  her  parents,  and  by  a  damsel  from 
the  family  of  her  parents,  is  the  “  gift  of  affectionate  kindred Such 
is  the  MHsing.  “  To  soothe  them,”  that  is  through  a  motive  of 

tendersMS. 

SL  ;"  Even  in  the  case  of  immoveables,”  relates  to  immoveable 
property  other  than  that  which  has  been  bestowed  upon  her  by  her 
husband,  for  a  prohibition  exists  against  the  gift  or  sale  by  a  woman 
in  regard  to  immoveable  property  given  to  her  ly  her  husband  ;  So 
Nfoada,  “  What  has  been  given  by  an  affectionate  husband  to  his  wife, 
she  may  consume,  as  she  pleases  when  lie  is  dead,  or  may  give  it  away, 
excepting  immovdable  property.” 

32.  Since  "  given  by  her  husband,”  is  here  particularly  specified, 
the  general  text  of  Katyayaua  above  quoted,  must  be  considered  ap¬ 
plicable  to  immoveable  property,  other  than  bestowed  by  a  husband, 
in  conformity  with  the  principle  which  admits  of  a  special  provision 
limiting  the  operation  of  a  general  rule. 

33.  But  the  husband  is  at  liberty  during  a  period  of  famine  and 
the  like  when  unable  to  subsist  without  the  use  of  the  woman’s  se¬ 
parate  property,  to  take  such  property  even  though  it  be  the  gift  of 
affectionate  kindred.  Thus  Yajnavalkya,  "  A  husband  is  not  liable 
’to  make  good  the  property  of  his  wife  taken  by  him  in  a  famine,  or 
for  the  performance  of  a  duty,  or  during  illness,  or  while  under 
restraint.” 

34.  “  While  Jinder  restraint,”  which  a  creditor  or  other  person 
imposes  on  himself  for  the  purpose  of  recovering  his  right,  being  de¬ 
barred  at  the  same  time  from  ablution,  from  food,  &c.  KatySyana 
has  declared  the  husband  to  have  no  right  to  the  use  of  the  woman’s 
separate  property  [as  before  described]  during  the  non-existence  of 
any  such  calamity  as  a  famine  or  the  like. 

35.  “  Neither  the  husband,  nor  the  son,  nor  the  father,  nor  the 
brothers,  can  assume  the  power  over  a  woman’s  property  to  take  it 
or  to  bestow  it.  If  any  one  of  these  persons  by  force  consume  the 
woman’s  property,  he  shall  be  compelled  to  make  it  good  with  interest, 
and.  shall  also  incur  a  tine.  If  such  person  having  obtained  her  con¬ 
sent,  use  the  property  amicably,  he  shall  be  required  to  pay  merely 
the  principal  when  he  becomes  rich.  But  if  the  husband  have  a  se¬ 
cond  wife,  and  do  not  shew  honor  to  his  first  wife,  he  shall  be  com¬ 
pelled  by  force  to  restore  her  property,  though  amicably  lent  to  him. 
If  food,  raiment  and  dwelling  be  withheld  fr  om  the  woman,  she  may 
exact  her  due  supply,  and  take  a  share  [of  the  estate]  with  the 
co-heirs.” 

30.  “  Make  it  good  with  interest-,”  that  is  the.  woman’s  separate 
property  taken  by  force  in  the  form  of  a  loan  must  be  rendered  with 
interest;  The  word  "  with  interest,’  [Savriddhnn]  must,  not  be  sup¬ 
posed  a  discriminative  of  (Stridhana;  “  the.  woman's  separate  pro¬ 
perty,”  for  supposing  this  to  be  the  ease,  Savnddhi  would  be  the  pro¬ 
per  foitn  in  welch  the  word  would  appeal-. 
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37.  “  Wy  Uni  principal  Here  the  insertion  of  th*  word 
“merely,”  is  intended  to  preclude  [Hie  payment  ofj  interest. 

38.  "But  if,”  fee.  the  meaning  of  which  is,  that  if  the  "liusband 
after  making  use  of  the  separate  property'  of  one  wife,  reside  with 
another  wife,  and  neglect  the  former,  he  shall  he  compelled  by  the 
ruling  power  to  restore  such  property',  even  though  it  had  been  ami¬ 
cably  lent. 

31).  '“Food  and  raiment;”  Should  the  husband  not  allow  his 
wife  the  necessaries  of  life,  food  and  clothing,  then  she  may,  if  im¬ 
maculate,  require  the  supply  of  food  and  raiment,  which  is  her  due. 

40.  “  Dwelling,”  place  of  residence. 

41.  “  A  share,”  that  is,  on  the  death  of  her  husband,  she  is  to 
receive  from  his  co-heirs,  his  younger  brother,  and  the  rest,  the  share 
to  which  he  was  entitled.  Let  this  .suffice.  Further  detail  being 
superfluous,  the  subject  in  question  is  therefore  propounded. 


On  (he  Succession  to  the  Separate  ^Property  of  a  ll’omfl) i  ’when 
received  by  her  at  her  Nuptials. 


1.  The  separate  property7  of  a.  woman  having  "been  thus  defined, 
the  right  of  succession  to  such  property  on  the  decease  of  the  woman 
is  next  described. 

2.  In  respect  to  property  received  at  her  marriage,  "Yautaka,” 

. .  .  ,  her  maiden  daughter  succeeds  first  :  A  text  of  Manu 

tcli  ,<llca  tlu°‘  declares.  ••  The  wealth  obtained  by  the  mother  at  her 

mamiwe.  let  her  maiden  daughter  exclusively  take.” 

Pel  ro l lied  3.  In  default- of  such  daughter,  it  appertains  to 

daughter.  the  damsel  affianced,  and  failing  her,  the  married 

Married  daugli-  daughters  who  have,  and  those  who  are  likely  to  have 
ters.  male  issue,  inherit  together. 

4.  A  text  oi  Gautama  expresses,  that  a  woman’s  property  goes  to 
her  “  daughters  •unaflianced  and  to  those  not  actually  married.” 

5.  Here  as  by  the  word  “  daughters,”  the  right  !of  succession  by7 
and  ivi  Hie  daughters  is  generally  declared,  the  mention  of 

doivod  daiwiiicii  "  unaffianced,”  &c.  becomes  significant,  as  denoting  the 
order  in  which  they  shall  respectively  inherit,  and 
therefore  first  the  maiden  succeeds  ;  then  the  affianced  daughter,  that 
is,  one  whose  troth  is  plighted  ;  in  her  default,  the  married  daughter 
described  as  above,  and  failing  her,  the  succession  devolves  equally  on 
the  barren  and  the  widowed  'daughters.  This  is  the  meaning  of  the 
text, 
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ft  Here  however  on  the  death  of  a  maiden  daughter,  or  of  one 
nffianoed,  ife  whom  tlie  succession  had  vested,  and  who  having-  been 
irtihnripwlifTjr  married,  is  ascertained  to  have  been  barren,  or  on  the 
death  of  a  widow  who  has  not  given  birth  to  a  son,  the  succession  to 
the  property  which  had  passed  from  the  mother  to  her  daughters, 
would  devolve  next  on  the  sisters,  having,  and  likely  to  have  male 
issue,  tod  in  their  default,  on  the  barren  and  widowed  daughters  ; — not. 
on  the  husband  of  such  daughter  abovementioned  in  whom  the  suc¬ 
cession  had  vested  :  for  the  right  of  the  husband  is  relative  to  the 
“  Woman’s  separate  property,”  and  wealth  which  has  in  this  way  passed 
from  one  to  another,  can  no  longer  be  considered  as  the  “  Woman’s  sepa¬ 
rate  property — -This  must  be  understood. 

7.  The  right  of  the  barren,  and  widowed  daughters  to  succeed, 
notwithstanding  they  confer  no  direct,  benefits  through  the  medium  of 
sons,  is  gathered  from  the  text  of  Gautama  above  quoted,  which  declares 
the  right  of  succession  by  the  daughters  generally,  whether  married,  or 
unmarried. 


8.  In  default  of  all  daughters,  the  son  has  a  right  to  succeed  :  for 
The  son*  tbe  text  of  Yajnavalkya  declares  the  right  of  the  son 
to  succeed  on  failure  of  daughters  by  the  terms  “  male 
issue,”  expressed  in  this  text,  “  Daughters' share  the  residue  of  their 
■mother’s  property  after  payment  of  her  debts  ; — the  male  issue  suc¬ 
ceeds  in  their  default,”  and  because  the  son  compared  with  all  the  rest, 
confers  the  greatest  benefits  ;  The  text  of  Baudh$yana  also  declares, 
that  ”  Male  issue  of  the  body  being  left,  the  property  must  go  to  them." 


In  default  of  the  son,  the  daughter’s  son  inherits,  for  it  is  rea- 
ixnehtcr’s  sonable>  tbat  since  the  daughter’s  claim  is  preferred  to 
8  that  of  the  son,  the  son  of  the  debarred  son  should  be 
excluded  by  the  son  of  the  person  who  bars  his  claim. 


10.  Failing  the  daughter’s  son,  the  son’s  son  succeeds,  in  his 
The  son’s  son  default,  the  great-grandson  in  the  male  line,  according 
The  great -gran 4-  to  the  degree  in  which  benefits  are  conferred  by 
son.  them. 


11.  In  default  of  the  great-grandson  in  the  male  line,  the  son  of 
Stfn  of  a  rival  a  lbva^  w^e  succeeds,  for  the  text  of  Vrihaspati  recites 
wjfe.  that,  “  The  mother’s  sister,  the  maternal  uncle’s  wife, 

the  paternal  uncle’s  wife,  the  father’s  .sister,  the  mother- 
in-law,  and  the  wife  of  an  elder  brother  are  declared  similar  to  mothers.” 
”  If  they  leave  no  issue  of  their  bodies,  nor  son,  [of  a  rival  wife]  nor 
daughter’s  son,  nor  son  of  those  persons,  the  sister’s  son  and  the  rest, 
shall  take  their  property.” 


12.  The  term  “son,”  which  occurs  as  above,  ”  nor  son,”  is  in¬ 
tended  to  propound  the  right  of  succession  by  the  son  of  a  rival  wife  ; 
otherwise,  it  is  useless  to  consider  it  as  a  discriminative  of  “  Aurasa,” 
meaning  of  itself”  legitimate  issue  and  it  would  also  follow  that  the 
younger  brother  of  the  womans  husband  and  the  rest  would  have  a 
right  to  succeed  notwithstanding  the  existence  of  the  son  of  a  rival 


13.  In  default  ol 

er  grandson.  and 
or  great,  grand-  prase 


nval  wife,  her  grandson  succeeds  ; 
r  great  grandson,  since  they  both 
.  lid  husUnd  in  which, slie  also 


14,  In.  default  of 

If  t lie  prnpr 


ovc  heirs,  if  the  property  were  obtain- 
iy  the  woman  at  the  time  of  nuptials,  celebrated 
according  to  one  of  the  forms  denominated  BrShms, 
Daiva,  Arsha,  Gandharva,  or  PriijSpaty a,  her  husband 
is  the  next  successor,  for  the  text  of  Manu  declares, 
■■  It  is  ordained  that  the  property  of  a  woman  married 
bv  the  ceremonies  called  BrShrna,  Deiva,  Xrsha,  GSnd- 
narva,  or  PrSjapatva,  shall  goto  her  husband,  if  she 
die  without  issue  * 


15.  On  failure  of  her  husband,  her  brother  is  the  next  successor 
The  brother  according  to  the  text  of  Yajnavalkya,  “That  which 

1 -  ""-"i  to  her  by  her  kindred,  as  well  ar  L~ 

..  .  iratuity,  and  any  thing 
take,  if 

16.  The  term  “  kindred,”  means  her  mother  and  father,  and  con¬ 
sequently  by  the  term  “  kinsmen,”  her  brothers  are  signified.  The  same 
is  declared  by  Katyayana,  who  says,  “  Immoveable  property,  which  has 
been  given  by  parents  to  their  daughter,  goes  always  to  her  brother,  if 
she  die  without  issue.” — Here  since  the  terms  “immoveable  property,” 


e  used,  other  propert; 


intended  by  the  argument  drawn 


from  the  loaf  and  staff.f  Thus  it  is  stated  in  the  DSya-Bhagi  By’  the 
use  of  the  term  “  always,”  it  appears,  that  the  eight  forms  of  marriage, 
namely,  BrShma  and  the  rest  are  included. 

17.  “  Fee  or  gratuity”  has  been  before  explained,  as  also  the 
Afterwards  the  “  gift  subsequent.”  Failing  the  brother,  the  sucoes- 

mother,  and  ia  sion  devolves  on  the  mother,  and  in  her  default,  the 
her  default  the  father  inherits.  A  text  of  K&tyayana  says:  “The 
father.  fee  of  a  damsel  goes  to  her  uterine  brothers ;  failing 

them,  the  mother  succeeds  ;  and  after  her,  the  father— Some  hold  that 
the  father  succeeds  first.” 

18.  The  “  fee  of  a  damsel,”  that  is,  her  wealth,  belongs  first  to 
her  uterine  brothers ;  in  their  default,  it  goes  to  the  mother ;  and  after 
her  to  her  father. — “  Some  hold,”  &c.  meaning  in  the  opinion  of  others; 
but  according  to  our  interpretation,  the  father  first  inherits,  and 
afterwards  the  mother.  Such  is  the  meaning. 


•*  Uarni,  Cliap.  9.  v.  396. 

+  This  example  of  analogy  to  which  frequent  allusiorf  zs  made  m  argumentative 
is  variously  stated.  According  to  one  explanation,  the  reasoning  exemplified 
is  analogy  drawn  from  association,  According  to  another,  it  w  argument  a 
Colebrooke, 
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19.  gut  if  the  wealth  were  received  by  the  woman  at  the  time 
of  her  marriage,  celebrated  according  to  any  one  of  the 
three  forms  denominated  Pai^cha,  Rakshasa,  or  Asura, 
then  in  default  of  the  great-grandson  of  the  rival  wife, 
the  succession  devolves  first  on  the  mother,  then  on 
the  father.  For  the  text  of  Manu  declares  :  "  But  her 
wealth  given  on  the  marriage  called  Asura,  or  on 
either  of  the  two  others,  is  ordained  on  her  death  with¬ 
out  issue,  to  become  the  property  of  her  mother  and 
father.”* 

20.  Here  the  use  of  the  compound  in  this  form  [“  MStSpitroK”] 
is  with  tiie  view*  of  exhibiting  the  order  of  succession,  for  if  it  had 
been  intended  that  the  mother  and  father  should  inherit  together, 
the  form  “  PitroK”  -would  have  been  observed. 

21.  In  default  of  the  father,  the  brother  succeeds,  and  failing  the 
The  brother,  and  brother,  the  succession  devolves  on  the  husband  ac- 

in  bis  default  the  cording  to  the  text  of  Kittyayana,  “  That  which  has 
aualfcnd.  been  given  to  her  by  her  kindred,  on  failure  of  kins¬ 

men,  goes  to  her  husband.” 

22.  "  Kindred,”  mother  and  father : — On  failure  of  "  kinsmen,” 
by  which  the  failure  of  the  brother  must  be  understood  ;  because  [in 
the  instance  of  wealth  received  by  the  woman  at  the  time  of  nuptials, 
celebrated  in  one  of  the  five  forms  called  Brdhma,  &c.]  the  parents 
succeed  only  in  the  case  of  a  failure  of  the  brothers. 


SECTION  4. 


On  the  order  of  Succession  to  the  Separate  Property  of  a  Woman, 
when  not  received  by  her  at  her  Nuptials. 


1.  The  order  of  succession  requisite  to  be  observed  in  regard  to 
woman’s  pecular  property,  generally,  whether  "Yautuka”  or  "  Ayautuka” 
on  a  failure  of  heirs  including  all  as  yet  enumerated,  null  be  hereafter 
declared.  But  first  we  treat  of  the  order  of  succession  in  regard  to 
wealth  not  received  by  the  woman  at  the  time  of  nuptials  termed 
"Ayautuka.”  J 


2.  In  the  case  of  the  peculiar  property  of  a  woman  [not  obtained 
by  her  at  the  time  of  nuptials,  and]  not  given  to  her  by  her  father  at 
the  time  of  the  wedding,  or  at  any  other  time,  the  son  and  the  un¬ 
married  daughter  inherit  together. 


*  liana,  Chap.  0.  v,  197. 


1-2 
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;>.  Tliis  is  declared  by  the  first  half  of  the  following  pMMge  of 
Tin-  son  ami  im-  Ifovnhi,  “  A  woman’s  property  is  common  to  h«*aons 
worried  daughter  and  unmarried  daughters  when  she  is  dead;  butifike 
inherit  together.  leave  no  male  issue,  her  husband  shall  take  it,  bar 
mother,  her  brother  or  her  lather. 

4.  Since  the  words  *•  sons  and  unmarried  daughters”  are  exbi- 
Aml  in  default  bited 1,1  t',c  ctmiuncfave  compound  (nailed  "Dvandva,") 

Of  one,  the  other  •t'1'1  because  the  words  ‘  common  to"  are  here  expressed, 
.  it  results  that  the  son  and  the  unmarried  daughter 

possess  the  right  of  inheritance  together,  and  in  default  of  either  of 
them,  the  wealth  goes  to  the  other. 

5.  On.  failure  of  both  these  two.  the  succession  devolves  equally 
railing  Ihem,  011  the  married  daughter,  who  has,  and  the  married 
The  °  married  daughter,  who  is  likely  to  have  male  issue — for  a  text 

daughters.  of  Narada  recites,  “  In  default  of  a  son,  let  a  daughter 

take  the  succession,  for  they  are  both  offspring  alike — and  because 
oblations  at  solemn  obsequies  are  presented  by  the  daughter  through 
the  medium  of  her  son.  to  the  husband  of  a  woman,  in  which  she  par¬ 
ticipates,  [that  is,  oblations  arc  presented  by  the  daughter’s  son  tb  his 
own  maternal  grandfather.] 

C.  In  default,  of  either  of  these  two,  the  other  succeeds,  and  on 
And  f.uliug  one  failure  of  both  of  them  the,  son’s  son  inherits,  for  he 
the  other ;  then,  presents  an  oblation  at  solemn  obsequies  to  the  hus- 
The  sou’s  son,  band  of  the  woman,  of  which  she  partakes. 

7.  In  default  of  the  son’s  son,  the  daughter’s  son  succeeds ;  for  it 

is  reasonable  since  the  claim  of  the  married  daughter  is 
The  daughter’s  barred  by  the  son,  that  the  son  of  the  debarred  daugh- 
son ;  ter,  should  be  debarred  by  the  son  of  the  person  who 

obstructs  lier  claim :  and  a  text  of  Maim  reciting  that,  “  A  daughter’s 
son  delivers  him  in  the  next  world  like  the  son  of  a  son,”*  declares  the 
right  of  tlie  daughter’s  son  to  succeed. 

8.  “  Like  tlie  son  of  a  son.'’  From  this  expression  it  results,  that 
when  there  is  no  longer  an  adverse  claim,  the  daughter’s  son  has  a 
right  to  succeed  after  the  son  s  son. 

The  "rent-grand-  9.  In  his  default  the  great-grandson  in  the  male 
son  in  •the’  male  line  succeeds.  Failing  him  the  son  of  a  contemporary 
hue.  'I  he  son  of  wife,  her  grandson  and  great-grandson  in  the  male  line : 
a  rival  wife,  her  sjllce  a]i  these  present  funeral  oblations,  to  the  hus- 
f^ea'^'randsons,  band  ot  tlie  woman,  m  which  she  participates. 

afterwards, 

10.  After  these,  the  barren  and  widowed  daughters  both  inherit 
The  barren  and  together,  for  they  too  rank  among  the  progeny  of  the 
widowed  dnuHi-  woman,  and  the  right  of  the  husband  to  succeed  is 
ters.  Failing  only  in  the  case  of  a failure  of  progeny  generally :  Manu 
“her,  declares,  that,  the  wealth  of  a  childless  woman,  mar¬ 

ried  according  to  the  form  denominated  BrShma  or  the  remaining  four 
forms,  goes  to  her  husband. 


5  Maun,  Chap.  0.  133, 
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•  11.  Failing  either  of  these,  the  other  succeeds,  and  in  default  of 
•  successors  including  the  barren  and  widowed  daugh- 
tew,  the  succession  devolves  in  due  order,  by  the  rule 
Thea  iW  «)-  of  analogy,  as  in  the  case  of  wealth  received  at  nup- 
maa't  tials,  viz  :  on  the  woman’s  husband,  brother,  mother, 

brother,  SwUmt  and'  father,  if  she  were  married  according  to  any  one  of 
*anfaL.be*_Jl~  ^he  five  forms,  denominated  “  Brahma,”  and  the  rest ; 
fatter**1  ta$h»r  °I  ^  s^e  'Were  married  according  to  any  of  the  three 
and  huabaai.  forms,  styled  .Asura,  &c.  on  her  mother,  father, ‘brother 
and  husband.  » 

12.  The  order  to  be  observed  on  a  failure  of  all  these  successors. 

Will  fee  hereafter  declared. 


SECTION  5. 


On  the  Succession.  to  the  Separate  Property  of  a  Woman,  vJien  given 
to  her  by  her  Father. 


1.  In  regard  to  the  wealth  given  by  a- father  to  a  woman  at  the 
The  maiden  time  of  the  wedding,  or  antecedent  or  subsequent  to 
daughter.  it,  a  maiden  daughter  inherits  in  the  first  place.  ' 

Neat  the  mar-  2.  After  her,  a  married  daughter  who  has,  and 

ried  daughters.  one  who  is  likely  to  have  male  issue,  inherit  together. 


3.  Next,, 
And  in  their  de¬ 
fault,  the  barren 


rest,  as  in  the  ease 
of  property  re¬ 
ceived  at  nuptials. 


the  succession’  'devolves  on  the  barren  and  widowed 
daughters,  and  in  default  of  all  daughters,  the  son  and 
the  rest  succeed,  as  in  the  case  of  property  received  at 
nuptials  ;  for  a  text  of  Mann  declares,  "  The  wealth  of 
a  woman  which  has  been  "  in  any  manner  given  to 
her  by  her  father,  let  the  BrShmaiii  damsel  take,  or  let 
it  belong  to  her  offspring.”* 


4.  Here  by  the  specification  of  "  given  by  the  father,”  it  is  ita- 
tended,  that  whatever  has  been  given  by  the  father  even  at  any  other 
time  than  that  of  the  wedding,  belongs  first  to  the  damsel,  and  after 
her,  it  goes  to  her  offspring, — her  son. 

5.  The  expression  Brthmani  damsel,  is  merely  an  illustrative 
recitation  (*  Anuv&ft,.”)  Thus  it  is  stated  in  the  DSya-BhSga. 


H1N11IT' 


7-HOOKS. 


♦ys 


On  the  Succession  to  the.  Separate  Property  of  a  Woman,  generally, 
on  a  failure,  of  oil  the  Heirs  os  yet,  enumerated. 


1.  In  default  of  successors  down  to  the  father,  in  respect  to  wealth 
On  a  fiiilurc  of  received  at  nuptials  solemnized  according  to  any  one 

heirs  as  yet  enu-  of  the  five  forms  of  marriage,  denominated  Brahma 
“  rated-  and  the  rest,  and  on  failure  of  successors  down  to  the 

husband,  in  respect  to  wealth  received  at  nuptials,  celebrated  accord¬ 
ing  to  any  one  of  the  three  forms  styled  Asura,  &c.,  as  well  as  in  the 
Tlie  husband’s  ease  of  all  other  peculiar  property  of  a  woman,  the 
younger  brother  succession  devolves  on  the  husband’s  younger  brother: 
succeeds.  for  the  nj/ht  of  the  husband’s  younger  brother  and  the 

rest  to  succeed  at  that  time,  has  been  propounded  by  Vrihaspati  in  the 
following  text :  “the  mothers  sister,  the  maternal  uncle’s  wife,  the  pa¬ 
ternal  uncle’s  wife,  the  fathers  sister,  the.  mother-in-law,  and  the  elder 
brother’s  wife  are  pronounced  similar  to  mothers If  they  leave  no 
issue  of  their  bodies,  nor  son,  [of  a  rival  wife],  nor  daughter’s  son,  nor 
son  of  those  persons,  the  sister  s  son.  and  the  rest  shall  take  the  pro- 

2.  The  word  (“  aurasaT)  “  issue,”  in  this  text  implies  both  son  and 
daughter.  “  iNor  son”  must  be  considered  as  intending  the  “son  of  a 
rival  wife.”  It  must  not  be  supposed  discriminative  of  the  word 
"  issue,”  since  it  would  be  unmeaning,  and  it  would  follow  that  the 
succession  devolved  on  the  husband’s  younger  brother  and  the  rest, 
even  while  the  son  of  rival  wife  were  existent.  “Nor  son  of  those  per¬ 
sons,”  Hereby  “  these  persons,”  the  son,  and  the  son  of  the  contempo¬ 
rary  (or  rival)  wife  are  intended  the  expression  does  not  refer  to  the 
damsel  and  daughter’s  son,  for  the  damsel’s  son  is  included  in  the  term 
daughter’s  son,  and  the  daughter’s  son’s  son  confers  no  benefits,  being 
incompetent  to  present  the  funeral  offering:  [to  the  woman’s  husband]. 
By  the  term  [“  va”]  “  nor,”  the  sons  of  the  son,  and  of  the  son  of  the 
rival  wife  are  to  be  understood.  But  the  order  of  succession  prescribed 
by  the  above  text  is  not  to  be  respected ;  for  if  this  were  the  case,  it 
would  follow,  that  the  husband's  younger  brother  succeeded  last,  and 
this  would  be  improper,  since  he  confers  greater  benefits  than  all  the 
others  who  are  specified  in  that  text;  and  the  following  texts  of  Manu, 

“  To  three  ancestors  must  water  be  given  at  their  obsequies ;  for  three, 
(the  father,  his  father,  and  the  paternal  grandfather)  is  the  funeral  cake 
ordained  “To  the  nearest  Sapinda  the  inheritance  next  belongs, ”f  are 
reeitect  m  a  treatise  of  inheritance,  for  the  purpose  of  exhibiting  that  the 
oruer  of  succession  takes  place  according  to  the  greater  dr  less  benefits 
coiiieired  :  otherwise,  the  introduction  of  them  in  such  a  treatise  would 
he  useless ;  consequently  the  order  of  succession  must  he  understood  as 

t  Mauu,  9. 187. 


Mann,  9 
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taldog  place  according  to  the  proximity  of  benefits  conferred,  and  this 
being  the  i*ae,  the  order  inferrible  from  the  spirit  of  the  text,  rather 
than  thatafcrived  from  the  letter  of  it,  must  be  respected. 

S,  ?n»erefore  the  husband’s  younger  brother  is  first  entitled  to 
the  wanamfow,  because  he  presents  oblations  to  the  woman,  to  her 
husband,  and  to  three  persons  to  whom  her  husband  was  bound  to 
offer  oUatfctaS,  and  he  is  moreover  a  “  Sapinda.” 

4.  In  his  default,  the  succession  devolves  at  once  upon  the  sons 

Failing  hia^the  t'le  husband’s  younger  and  elder  brother,  because 

■am  of  the  i’n»-  they  present  oblations  to  the  woman,  to  her  husband, 
*>“}"’«  70U"Ker  anc*  to  two  persons  to  whom  her  husband  was  bound  to 
■ad  elder  brother,  offer  oblations,  (namely  to  his  father  and  grandfather,) 
and  they  are  moreover  within  the  degree  of  relationship,  termed 
“  Sapipda.” 

5.  In  their  default,  the  sister’s  son,  though  not  a  Sapinda,  is 
Irftheirdefnolt,  entitled  to  the  succession  :  for  he  presents  oblations 

the  sister’s  son  :  to  the  woman  and  to  three  persons,  namely,  her  father 
and  the  rest  to  whom  her  son  was  bound  to  offer  oblations. 

6.  Failing  him,  the. husband’s  sister’s  son:  for  he  presents  obla- 
•  Ti'en  the  bus-  tions  to  her,  to  her  husband,  and  to  three  persons  to 
band’s  sister’s  ion.  whom  her  husband  ought  to  have  offered  oblations. 

Next  the  wo.  7.  In  his  default,  the  [woman’s]  brother’s  son, 
men’s  broih>Ya  who  presents  oblations  to  the  woman,  and  to  her 
him’  father  and  grandfather. 

The  son-in-law  ?'  ,t'le  son-in-law,  who  presents 

oblations  to  his  father-in-law  and  mother-in-law. 

9.  Vrhaspati’s  text  above  quoted,  propounds  therefore  merely 
the  right  of  succession  by  the  persons  abovementioned,  and  is  by  no 
means  intended  to  exhibit  the  order  in  which  they  succeed. 

Afterwards  the  10.  Failing  all  these  heirs  including  the  son-in- 
fatber-ia.law.tlien  law,  the  father-in-law,  and  the  husband’s  elder  brother, 
the,  husband’*  who  are  Sapin  das,  succeed  according  to  their  nearness 

elder  brother.  of  kin. 

11.  In  default  of  all  Sapin  das,  the  “  Sakulyas,”  those  allied  by 
After  rhe»'  the  common  oblations  of  water,  and  those  descended  from 
“  Sakulyaa.’”  the  same  partriarch  in  the  male  line,  succeed. 

And  in  their  12.  Failling  all  these,  in  the  case  of  the  property 

default,  Brahma-  of  a  Brdhmani  woman,  Bralnnanas,  inhabitants  of  the 
pas-  .same  village,  exceedingly  learned  in  the  Vedas,  are 

entitled  to  the  succession. 

1^.  But  in  the  case  of  the  property  of  a  woman  of  f* 
Or  the  king.  the  Kshatriya  and  other  tribes,  the  king  U  exclusively 
entitled  to  the  inheritance. 


CHAPTER  III. 


OK  EXCLUSION  FROM  INHERITANCE. 


1.  pilose  who  are  excluded  from  inheritance  are  now  specified, 
from  which  exception,  those  who  are  competent  to  inherit,  will  appear: 
Thus  Alarm,  "  Impotent  persons  and  ontcastes,  persons  bom  blind,  and 
deaf ;  madmen,  idiots,  the  dumb,  and  those  who  have. lost  a  sense  or  a 
limb,”*  are  excluded  from  a  share  of  the  heritage. — A  text  ofKAtyi- 
vana  has  more  particularly  defined  the  impotent  person. 

2.  “  Born  blind  and  deaf.”  That  is  by  nature,  not  those  who 
have  become  so,  from  some  adventitious  cause:  the  meaning  therefore 
is,  those  who  are  blind  and  deaf  from  the  period  of  their  birth.  N£rada 
says — “  An  enemy  to  his  father,  an  outcaste  aim]  one  who  is  addicted 
to  vice  [or  lias  been  expelled  from  society,]  take  no  shares  of  the  inheri¬ 
tance,  even  though  they  be  legitimate :  much  less  if  they  be  sons  by  an 
appointed  kinsmen.” 

3.  “  An  enemy  to  his  father  One,  who  ill-treats  his  father  dur¬ 
ing  his  life-time,  or  one,  who  is  averse  to  performing  his  obsequies 
when  dead. 

4.  'One  who  is  addicted  to  vice”  One,  who  by  reason  of  his 
crimes  and  vices,  is  excluded  by  his  relations  from  drink'ing  water  in 
company  with  them. 

5.  Thus  Ydjnavalkya  :  “All  those  brothers  who  are  addicted  to 
vice,  lose  their  title  to  the  inheritance.” 

G.  “  Addicted  to  vice  :”  That  is,  adhering  to  a  contrary  or  an 
improper  course,  such  as  drinking,  gaming,  &c. 

7.  So  the  text,  “  An  outcaste,  his  offspring,  an  impotent  person, 
one  lame,  insane,  or  an  idiot,  a  blind  man,  one  afflicted  with  an  incurable 
disease,  should  be  supported,  since  they  are  excluded  from  the  inheri- 

8.  “  Lame  :”  That  is.  one  who  cannot  walk  with  both  hig  feet. 

9.  “  An  idiot :”  One  who  is  incapable  of  receiving  [instruction 
in]  the  “  Vedas.” 

10.  So  Nevada:  “Those  of  the  family,  who  are  afflicted  with 
a  long  and  painful  disease,  idiots,  those  who  are  insane,  blind,  or  lame, 
should  be  maintained ;  but  their  sons  are  partakers  of  the  inheritance,” 

11.  “Long:”  That  is,  from  the  period  of  birth. 

12.  “  Painful  :”  Such  as  the  leprosy,  &C. 
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IS.  Their  sons  however  if  devoid  of  these  faults,  are  partakers  of 

sbues.:  :■ 

14;  'The  maintenance  is  directed  for  all,  except  the  out-caste,  for  a 
text  of  Nfcada  declares,  that  “  Food  and  raiment  is  ordained  for  all, 

exoepfc^ji'the  out-caste.” 

15.  By  the  term  out-caste,  his  son  must  also  he  considered  as 

understood,  for  he  becomes  so,  in  consequence  of  having  been  begotten 
by  an  bat-caste.  > 

16.  Baudhayana  lias  declared  this  explicitly,  “  Let, the  co-heirs 
support  With  food  and  apparel  those  who  are  incapable  of  business,  as 
well  as  the  blind;  idiots,  impotent  persons,  those  afflicted  with  disease, 
and  calamity,  and  others,  who  are  incompetent  to  the  performance  of 
duties ;  excepting  however  the  out-caste  and  his  issue.” 

.  17.  The  incompetency  of  the  wives  of  such  persons  to  inherit  has 
also  been  declared  by  the  following  text.* — '“Their  childless  wives 
conducting  themselves  aright,  must  bo  supported,  but  such  as  are  un¬ 
chaste,  should  be  expelled,  and  so  indeed  should  those  who  are  per¬ 
verse.” — Their  daughters  also  should  be  maintained  until  provided 
with  husbands.” 


CHAPTER  IV. 


ON  DIVISIBLE  AND  INDIVISIBLE  PROPERTY. 


SECTION  I. 

On  Property  liable  to  Partition. 

1.  KfitySyana  has '  declared  the  property  which  is  liable  to  parti¬ 
tion  :  What  belonged  to  the  paternal  grandfather,  or  to  the  father,  and 
any  thing  else'  [appertaining  to  the  co-heirs  having  been]  acquired  by 
themselves  ;  must  all  be  divided  at  a  partition  among  heirs.” 

2.  "  And  any  thing  else  The  particle  “  and”  is  here  connect¬ 
ed  with  “  themselves Therefore  from  the  use  of  this  particle  which 
occurs  in  the  expression  “  and  acquired  by  themselves,”  the  acquisition 
of  another  is  also  to  be  understood :  provided  however  such  acquisition 
have  been  made  through  the  joint-stock,  or  by  [joint]  personal  labour. 

3.  Consequently  the  acquirer  has  two  shares  of  wealth  which 
has  been  acquired  by  the  expenditure  of  the  joint-stock,  and  the  rest 
have  only  one  share  each.  So  Vydsa  says  :  “Whatever  wealth  a  man 
gains  with  the  aid  of  the  patrimony,  by  valour  and  the  like,  the  bro¬ 
thers  are  sharers  therein.  To  him  must  be  allotted  two  shares,  and  the 
remainder  should  be  jnade  equal  sharers.” 


*  Yijfiavalkya, 
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4.  "To  him:’’  That  is,  the  acquirer,  and  this  is  reasonable ;  for 
the  acquisition  is  made  on  the  part  of  the  acquirer  both  by  the  tuv  of 
the  common  property  ,  and  by  personal  labour ;  but  on  the  part  of  the 
rest,  simply  by  means  of  the  joint-stock. 

">.  In  like  manner,  when  an  acquisition  is  made  by  two  persons  : 
by  the  personal  labour  of  the  one,  and  by  means  of  the  wealth,  sad  of 
the  personal  labour  of  the  other,  then  the  acquirer  by  means  of  per¬ 
sonal  labour  alone,  has  one  share,  and  the  acquirer  by  wealth  and 
labour  lias  two  shares,  by  parity  of  reasoning. 

6.  Therefore  these  three  descriptions  of  property,  viz :  ancestral 
property,  wealth  acquired  by  a  father,  and  that  which  has  been  ac¬ 
quired  by  the  expenditure  of  joint-stock,  are  partible  among  all;  but 
wealth  acquired  by  individuals  through  their  own  exertions,  [such  as 
partnership  in  trade,  &c.]  must  be  shared  exclusively  by  the  acquirers. 
This  is  settled. 

7.  Wealth  however  acquired  by  science,  and  such  other  means, 
without  the  use  even  of  joint-funds,  must  be  shared  with  parceners 
equally  or  more  learned,  not  with  less  learned,  or  unlearned  parceners. 
The  text  of  KatySyana  declares:  "No  part  of  the  wealth  which  is 
gained  by  science,  need  be  given  by  a  learned  man  to  bis  unlearned 
co-heirs ;  but  such  property  must  be  yielded  by  him  to  those,  who  are 
equal  or  superior  iu  learning.” 

8.  The  term  '*  learning,”  above,  refers  alike  to  the  words  equal 
and  superior,  like  the  eye  of  the  crow*  [looking  two  ways.]  There¬ 
fore  the  meaning  is,  “  parceners,  equally,  or  more  learned.” 

9.  But  if  during  the  period  of  acquisition  of  science  by  one  bro¬ 
ther,  another  brother  should  through  his  own  personal  exertions,  and 
by  means  of  his  individual  wealth,  support  the  family  of  such  brother, 
then,  even  though  utterly  ignorant,  he  is  entitled  to  a  share  of  the 
wealth  which  his  [acquiring]  brother  had  gained  by  means  of  science. 
Thus  Narada  declares  :  He  who  supports  the  family  of  a  brother 
employed  in  the  acquisition  of  science,  shall  even  though  ignorant, 
receive  a  share  from  the  wealth  obtained  by  means  of  such  science.” 

10.  “Ignorant.”  That  is,  though  a  fool. 

11.  But  all  the  parceners,  whether  learned  or  ignorant,  are  entitled 
to  share  in  wealth  which  has  been  acquired  by  science,  imparted  to 
them  by  their  own  family,  their  father  and  the  rest.  Vihaspati  says  : 
"  Whatever  wealth  has  been  earned  through  valour  by  brothers,  who 
have  derived  science  from  their  family,  or  even  from  their  father,  is 
partible  ( a 


*  The  crow  is  supposed  monoculous. 

(a)  See  Chalsxkonia  Alasdui  v.  Chalakonda  Hatndrhahm  2  Mad  II.  C.  Bap.  50, 
wii-re  ell  the  authoribes  on  the  subject  were  C“Usidered,  and  the  High  Court  heti  that 
at  all  events  the  ordinary  cains  of  science  were  divisible  whin  such  science  had  been 
impaped  at  the  family  expense  and  acquired  while  receiving  a  family  maintenance,  but 
that  it  was  otherwise  when  the  sciencehad  been  imparted  at  the  expanse  of  persons  not 
members  of  the  learner’s  family, — Ed. 
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*  12.  •  the  words  “  or  even,”  the  grandfather,  .the  unde  and  the 

test  arefriftaded.  '  “ Earned  through  valour  — the  gains  of  valour  ac¬ 
quired  byjntftns  of 'the  expenditure  of  the  joint-stock,  for,  it  will  be 
hereafter5.  declared,  that  wealth  acquired  without  the  expenditure  of 

thejoiflAfteek.  is  indivisible. 

ana  has  particularly  described  the  gains  of  science, 
as  folfciwa:  “  What  has  been  gained  by  the  solution  [of  a  difficulty] 
after  a piiie  has  been  offered,  must  be  considered  as  the  gain  of  science, 
and  is  not  included  ir.  partition,  [among  co-heirs.] — What  has  been 
obtained  from  a  pupil,  or  by  officiating  as  a  priest,  or  for  [Answering]  a 
question,  determining  a  doubtful  point,  or  through  display  of  know¬ 
ledge,  or  by  [success  in]  disputation,  or  for  superior  [skill  in]  reading, 
the  sages  have  declared  to  he  the  gains  of  science,  and  not  subject  to  dis¬ 
tribution.  The  same  rule  likewise  prevails  in  the  arts  ;  for  the  excess 
above  the  price  ;  [of  the  common  goods,]  and  that  which  is  gained 
through  skill  by  winning  from  another  a  stake  at  play,  must  be  con¬ 
sidered  as  acquired  by  science,  and  not  liable  to  partition.  So  Vrhas- 
pati  has  ordained.” 

14.  “  Gained  by  the  solution  of  a  difficulty  As  where  one  agrees 
with  another,  “  If  you  resolve  this  well,  then  will  I  give  you  so  much 
wealth.”  What  is  obtained  after  this  stipulation  in  consequence  of  a, 
•good  solution  of  the  difficulty,  is  indivisible. 

15.  “Obtained  from  a  pupil:”  That  is,  from  one  to  whom  in¬ 
struction  has  been  afforded. 

.  16.  “Officiating  as  a  priest That  is,  what  has  been  received  as 
a  fee,  for  having  performed  for  a  person,  the  duties  of  family  priest, 
(“  Purohita.”) 

17.  Also  on  the  occasion  of  one  having  "  propounded  a  question,” 
relative  to  any  particular  science,  what  he  bestows  on  a  person,  through 
satisfaction,  at  having  received  from  him  a  complete  answer. 

18.  “  So  likewise  for  determining  a  doubtful  point That  is,  for  a 
determination  on  a  question,  proposed  with  a  view  to  the  removal  of 
a  doubt,  and  in  this  form  :  “  I  will  give  this  gold  or  other  considera¬ 
tion  to  him,  who  dispels  my  doubts  on  this  point  oflaw  — What  in 
fact  is  gained  (after  such  a  proposition  being  made,)  for  having  dispelled 
the  doubts  of  the  proposer. 

19.  Or  what  is  gained  by  a  third  person  deciding  justly  between 
two  disputant  parties,  who  mutually  appeal  to  him  for  his  judgment, 
in  the  determination  of  a  doubt  in  a  matter  of  dispute. 

20.  “  Or  for  the  display  of  knowledge  The  meaning  of  which 
is,  what  has  been  received  as  a  present  or  so  forth,  for  having  luminous¬ 
ly  exhibited  one’s  own  knowledge  in  the  sacred  ordinances,  .to. 

21.  “  So  by  [success  in]  disputation  That  is,  what,  has  been 
obtained  by  getting  the  better  of  another  in  an  argumentative  discus- 


■22.  So  'likewise,  where  any  particular  tiling  is  to  be  given  to  (me 
of  several  Brahmans,  who  reads  the  “  Vedas  in  a  superior  manner  ”  Ido 
also,  what  is  gained  by  painter.-,  goldsmiths.  |  or  other  artificer*,]  by  ti*e 

23.  Also  wliafc  is  "  obtained  by  winning  from  another  at  ploy,” — 
All  of  these  arc  gains  of  science  and  indivisible  with  the  rest.* 

2d.  K  Siyayuna  lias  stated  a  special  rule  :  "  Wealth  gained  through 
science,  which  was  acquired  from  a  stranger,  while  receiving  a  foreign 
maintenance,  is  termed  acquisition  through  learning.” 

25.  Therefore,  an  acquisition  made  through  science  imparted  by 
others,  than  a,  father  <;■'■  •  n  uncle  and  the  rest,  [of  the  acquirer's  own 
family,]  and  without  the  oxoondssure  of  the  joint-stock,  must  be  shared 
with  parceners  more  or  equally  learned,  but  not  with  those  who  are 
less  so,  or  who  mv  wholly  .ignorant. 


'  Excepting  wealth  gained  by 
nd  the  gains  of  science,  these 
ft  made  through  affection.” 

i.f  sines  the  gains  of  valour, 
ts  in  law,  &c.  on  account  of 
ce,  and  what  lias  been  receiv¬ 
ers.  are  indivisible  ;  therefore, 
tlij  is  divisible.'  This  is  con- 
tance.  Manu  says :  “  Wealth 
o  him  who  acquired  it.  So 
on  account  of  marriage,  or 

(riven  bv  a  friend  '•  Oowwned  from  a  friend.. 

?  cl  ii  c  i  iti'  n.i  TIw  t  is  obtained  from  the 
■  law  in-  reason  oi  bavin,"  necome  then'  son-in-law. 

i  c-  i  , !  i  i,v,n  Obt  un"J  for  officiating  as 
,  u  l“el  -  'in  t  i  Icothti  ha--  acquired  by  labour 
cuhont  using  the  patnmonv.  lie  shall  not  give  up  without 
lor  it  was  gained  by  ins  own  exertion.1 1 
:■  i  apiavalkya  :  -  Ancestral  propertv.  which  had  been  before 
'  i'  c  i  'n'n  my  “i  K  lecoveied  by  an  hen,  is  not  to  be 
long  the  other  heirs — nor  are  the  gams  of  science.” 


not  1  ‘1  •'  sid  cd  f^'rti+j  n of hi'k 

acmurod  bv  learning.  belongs  exclusively 
doi  -  n,  thin_,  tiui’i'  afnoud  ns 

Tils',  idi  !o  1  s  a  °  ,  w  -i 
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7.  “  A&cestral  property  before  usurped  Supposing  any  one  heir 
without  Q*  expenditure  of  the  joint-funds,  or  unaided  by  the  exertions 
of  tbeotWWrs  i,  to  recover  such  property,  it  is.mot  divisible  anion" 

them.  : 

Z'ltSiu*  stated  a  special  rule  regarding  land  :  "  Land  inherited, 
in  regular  succession,  but  which  had  been  uniformly  lost,  and  which  a 
single  4MNhall  recover,  solely  by  his  own  labour,  the  rest  may  divide, 
accordnigtotheir  due  allotments,  having  first  given  him  a  fourth  port.” 

9.  Hkving  given  a  fourth  part  of  the  land  recovered,  to  him  who 
recovered  it,  let  alt  the  rest  divide  the  remaining  three  shaves  with  him, 
according  to  the  due  proportions  to  which  they  are  entitled,  and  fake 

their  respective  allotments. 

10.  This  is  ascertained  from  these  texts  |‘a,bove  cited.] 

11.  What  has  been  acquired  by  a  separated  or  an  nnseparated 
parcener  without  the  expenditure  of  the  joint-property,  and  without 
the  assistance  of  another,  belongs  exclusively  to  the ’acquirer,  and  is 

indivisible  with  the  redt. 

.  12.  The  distinction  however  to  be  observed  in  regard  to  the 
gains  of  science,  has  already  been. declared.* 

13.  Manu  and  Vishnu  have  both  declared  other  descriptions  of 
property  to  be  indivisible:  “Clothes,  vehicles,  ornaments,  prepared 
food,  water,  wofaien,  and  furnitures  for  repose  or  for  meals,  are  declared 
not  liable  to  distribution. ”f 

14.  “  Clothes Apparel  for  the  body. 

15.  “  Vehicles  Such  as  carriages,  horses,  &c. 

16.  “  Ornaments  Rings,  &c. 

17.  "  Prepared  food  Sweatmeats,  &c.. 

18.  “  Water/’  In  wells  or  tanks. — The  wafer  contained  in  wells 
and  tanks,  which  have  all  along  belonged  to  the  father  and  the  rest,  is 
not  divisible  like  other  property :  but  must  be  taken  bj-  each  co-heir 
according  "to  his  exigency.  A  text  declares  :  “  The  water  of  wells  and 
tanks,  must  be  drawn  up  and  used  by  turns." 

19.  "Furniture  for  repose  and  meals:”  Such  as  the  couches  and 
seats  adapted  to  the  use  of  each  co-heir,  and  the  vessels  used  by  each 
for  the  purposes  of  eating  and  drinking. 

20.  Thus  Vyifea  •.  "  A  seat,  a  couch,  a  place  of  sacrifice,  a  field,  a 
vehicle,  dressed  food,  water  and  women,  are  not  divisible  among  kins- 
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s,  where  sacrifices  are  made,  or 
vcalth  obtained  by  sacrificing, 
ii  the  gains  of  science.  Thus 
mugs  road,  clothes,  and  any 
Id  net  be  divided,  nor  what  is 
So  Vrhaspati  declares. 


22.  “  \V1 

books,  !'(iv  the 


W  hat  is  serviceable,  such  as 
iot,  lie  divided  with  fools. 


23.  Tharetorc  books  must  not  be  taken  by  the  ignorant  parceners  ; 
tbev  belong  to  those  of  them,  who  are  learned. 

24.  Hut  the  ignorant  brother  must  receive  from  the- learned 

parcener  some  other  article,  equivalent  to  the  share  of  the  books,  to 
which  lie  is  |  otherwise  |  entitled,  or  else  the  value  itself  thereof ;  for  if 
it  be  assumed  that  the  ignorant  parcener  has  no  right  whatever  in  the 
books,  then,  supposing  books  alone  to  constitute  the  common  property, 
when  :v  partition  took  place,  the  ignorant  parcener  would  be  entirely 
deprived  of  his  shave.  , 

25.  This  is  however  inadmissible,  since  it  would  be  at  variance  with 
the  text,  which  declares  :  *•  They  who  are  bom,  and  they  who  are  yet 
nnoegotten,  and  they  who  are  actually  in  the  womb,  all  require  the 
means  of  support  :  and  the  dissipation  of  their  hereditary  maintenance 


2G.  Nor  must  it  he  supposed,  that  the  application  of  this  text  is 
limited  to  other  cases  than  the  one  in  question  ;  for  if  a  true  conclu¬ 
sion  is  obtainable  without  [such]  limitation,  an  erroneous  one  is  arrived 
at  by  the  supposition  [of  it.] 

27.  In  like  manner,  whatever  is  adapted  to  the  exercise  of  the 
arts,  should  belong,  to  those  of  the  heirs  rvho  are.  artists,  and  not  to  the 
unskilled.  The  rule  above  stated  holds  equally  good  in  this  instance. 

28.  Sanklia  and  Likhita  declare  :  11  No  division  of  a  dwelling 
takas  place  ;  nor  ot  water-pots,  ornaments,  and  things  not  of  general 
use  ;  nor  of  women,  clothes,  and  channels  for  draining  water.”  Prfijd- 

29.  An  habitation,  a  garden,  or  the  like,  which  lias  been  construct¬ 
ed  by  one  ot  the  heirs,  within  the  premises,  belonging  to  the  dwelling 
house,  during  the  lite-time.  of  the  father,  is  also  indivisible:  for  it  is 
fair  to  presume,  that  as  the  lather  did  not  prohibit,  he /permitted  it. 

SO.  Tins  is  likewise  to  be  understood,  supposing  another  of  the 
heirs,  to  have  constructed  a  similar  habitation  or  the  like,  -within  the 
premises  oi  another  dwelling  house  [belonging  to  the  father]. 

31.  “  Things  not  of  general  use  Utensils  (or  purposes  of  food  ; 
culinary,  &c. 

32.  “  'Women  Other  than  female  slaves. 
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CHAPTER  V. 


ON  A  SECOND -PARTITION  OF  PROPERTY  AFTER  THE  RE- UNION 
’  ”  -OF  CO-PARCENERS. 

1.  Re-union  is  in  the  first  place  described  for  the  purpose  of  ex¬ 
plaining  a  partition  made  by  re-united  oo-parceners: 

2.  On  this  subject  Vrhaspati  says  :  “  He  who  being  once  sepa¬ 
rated,  dwells  again,  through  affection,  with  his  father,  brother,  or  pater¬ 
nal  uncle,  is  termed  re-united.” 

3.  Therefore  where  a  person  has  been  once  disunited  from  his 
father  and  the  rest ; — afterwards  the  former  partition  is  annulled  by 
mutual  consent  of  the  separated  parties,  and  in  consequence  of  an  agree¬ 
ment  being  concluded  to  the  following  effect, . "  the  wealth  which  is 
thine,  is  mine,” — “  that  which  is  mine  is  thine,”  they  resolve  on  dwell¬ 
ing  in  the  same  abode. — This  is  considered  re-union. 

4.  Here,  since  the  father  and  the  others  are  particularly  specified, 
re-union  takes  place  with  those  who  are  alone  described,  and  not  with 
nephews  and  the  rest,  who  are  not  named  ;  otherwise, .  the  specific 
mention  of  father  and  the  others  would  be  unmeaning.  Such  is  the 
opinion  according  to  the  Daya-BhSga, 

5.  The  followers  of  the  Maitbila  school  are  of  opinion,  that  the 
use  of  the  term  father,  and  the  rest,  is  figurative,  and  that  re-union 
takes  place,  when  those,  whose  right  to  a  share  of  the  common  property 
is  established  by  their  birth,  re-aSsociate,  after  having  once  separated  : 
consequently,  that  re-union  can  occur  with  nephews  and  the  rest. 

6.  With  regard  then  to  a  partition  made  by  re-united  par- 

•  7.  In  a  second  partition,  made  Iw  rc-uniled  brothers,  the  eldest 
son  has  no  right  of  primogeniture,  but  all  the  brethren  of  the  same  class 
must  liave  equal  shares.  Vrhaspati  says  :  “  Among  brethren,  who  being 
once  separated,  again  live  together,  through  mutual  affection,  there  is 
no  right  of  primogeniture,  when  partition  is  again  made.” 

8.  Here  among  brothers  or  others,  connected  by  parity  of  rela¬ 
tionship,  re-associated,  and  unassociated,  the  re-united  parceners  are 
first  exclusively  entitled  to  the.  wealth  of  the  deceased  re-united  parce¬ 
ner.  For  a  text  which  will  be  hereafter  recited,  declares,  that  '■  A 
re-united  [brother]  shall  take  the  .share  of  his  re-united  [co-heir].” 

9.  In  default  of  such  re-united  parcener,  the  disjointed  parceners 
related  as  above,  are  entitled  to  the  succession. 


TtlNTiP' 


10.  In  like  manner,  supposin'*  a  father,  who  has  made  a  partition 
among  his  sons,  and  taken  for  lumscll  the  share  allowed  him  by  a  l a*, 
while  unassociated  with  Ins  sons,  to  beget  another  son,  and  afwrwairdc 
to  die,  then  this  son  born  subsequent  to  the  partition,  is  entitled  to 
his  fathers  share  of  the  wealtu  :  and  not  a  son  who  was  formerly  sepa¬ 
rated. 

Ill  In  like  manner  the  son,  who  is  corn  alter  a  partition,  is  not 
entitled  to  share  m  the.  partition  ol  [tne  wealth  of]  the  brothers,  who 
were  formerly  separated  'Jroin  tile  father.] 

]2..  Pirns  Vrhaspati  snvs  :  "  The  younger  brothers  of  those,  who 
have  made  a  partition  wish  their  father,  wnether  children  of  the  same 
mother,  or  of  other  wives,  snail  take  their  father’s  share.  A  son  born 
before  partition,  has  no  claim  on  tne  paternal  wealth  ;  nor  one,  begotten 
after  it.  on  that  of  his  brother.  Thev  have  no  claims  on  each  other,  ex¬ 
cept  for  acts  of  monmnisr  and  libations  of  water. 

13.  “  The  younger  brothers  That  is,  those  born  subsequent  to 
a  partition. 

14.  If  a  father  should  die  after  having  re-united  himself  with  any 
one  of  his  sons  whomsoever,  then  his  wealth  is  equally  shared  by  the 
re-united  sons  and  those- born  subsequent,  to  the,  partition,  according  to 
the  text,  [of  Mainland  Harada  |  that  A  son,  born  after  a  division, 
shall  alone  take  the  paternal  wealth  :  or  he  shall  participate  with  such 
[of  the  brethren]  as  are  re-umted  witl;  the  father.  '* 

15.  A  special  rule  is  however  to  ne  regarded  :  where  an  acquisi¬ 
tion  has  been  made  by  a  re-united  father,  by  means  of  his  individual 
wealth,  and  througn  his  own  personal  labour  and  exertions,  such  ac¬ 
quisition  shall  belong  exclusively  to  the  son  born  after  a  partition,  and 
not  to  another  son  who  was  re-umted. 

16.  \  rbaspati  says  :  -  ft.ll  the  wealth  which  is  acquired  by  the 
father  himself,  who  has  made  a  partition  with  bis  sons,  goes  to  the  son 
begotten  by  him  after  the  partition.  Those  born  before  it,  are  declared 

17.  Here  by  the  use  of  the  word  •*  himself,”  the  author  shews  the 
acquisition  to  have  been  made  with  individual  wealth,  and  by  means 
of  personal  exertion. 

IS.  In  like  manner  a  debt  incurred  by  a  disunited  father  on  his 
own  account  alone,  shall  be  discharged  by  the  son  born  after  partition 
exclusively.  "  As  m  tne  wealth,  so  m  the  debts  likewise,  and  in  gifts, 
pledges,  purchases,”  being  the  remainder  of  the  text  above  quoted.  (16) 

19.  Where,  however,  a  debt  has  been  incurred'  by  a  re-united 
father,  for  the  sake  of  the  community,  it  shall  be  discharged  both  by 
the  re-united  parceners  and  the  sons  born  subsequent  to  a  partition. 

20.  One  born  after  partition,  is  one  who  has  been  bom  of  a  con¬ 

ception  which  tnnk  place  subsequent  to  partition,  for  without  concep¬ 
tion,  there  can  be  no  act  ol  procreation.  ( 
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2J.  Hence,  if  a  partition  be  made  among  sons,  while  the  concep¬ 
tion  of  the  woman  be  yet  unknown,  then  the  property  which  had  been 
divided  must  be  re-collected  and  a  second  partition  take  place,  at  which 
the  aon  oorn  of  such  conception,  will  be  entitled  to  his  share  with  those 
brothers  who  had  formerly  separated ;  hut  the  paternal  wealth  must 
not  be  shared  with  him. 

22.  What  has  been  declared  with  regard  to  the  right  of  a  son 
bom  alter  partition  to  succeed  to  the  wealth  of  his  father,  relates  to  a 
father’s  own  acquisition,  since  it  is  impossible  that  any  partition  of  the 
ancestral  property  should  take  place  until  the  mother’s  raid  the  step¬ 
mother’s  courses  have  ceased,  and  supposing  even  such  a  partition  to 
have  been  made  by  mistake,  it  would  have  no  effect,  as  being  contrary 

23.  All  sons,  whether  born  subsequent  to  partition  or  otherwise, 
are  entitled  to  participation  in  such  property  ;  consequently  if  a  father 
should  accidentally  ha  ve  made  a  partition  of  ancestral  property  consist¬ 
ing  of  land,  &c.  and  live  separate  after  having  taken  the  share,  to  which 
he  "is  by  law  entitled,  still  the  son  born  after  partition,  would  bo 
entitled  to  obtain  from  his  brother  and  the  rest,  a  share  in  the  wealth 
derived  from  the  grandfather,  and  the  former  partition  having  been 
illegally  made,  must  be  considered  null  and  void. 

24.  The  text  of  Vishnu  on  this  point  declares,  that  “  Sons,  with 
whom  the  father  has  made  a  partition  should  give  a  share  to  the  son 
born  after  the  distribution.” 


CHAPTER  VI. 


ON  PARTITION  MADE  RY  A  TAT  HEP.  01’  ANCESTRAL,  AND  OF 
HIS  OWN  ACQUIRED  PROPERTY. 

1.  A  partition  made  by  a  father  of  his  own  acquired  wealth,  is 
regulated  by  his  will  alone  ;  but  iu  regard  to  a  division  of  the  ances¬ 
tral  property,  the  circumstance  of  the  cessation  of  the  mother’s  courses 
must  be  associated  with  the  father’s  will.  This  is  the  difference. 

•  2.  Thus  Vishnu  declares  :  “  When  a  father  separates  his  sons 
from  himself,  his  will  regulates  the  division  of  his  own  acquired  wealth.” 

3.  But  in  regard  to  ancestral  property,  Gautama,  says  :  ■'  After  the 
[demise  of  the]  father,  let  sons  share  his  estate,  or  while  he  lives,  if 
the  mother  be  pash  child-bearing,  and  he  desire  partition.” 

4.  It  should  not  be  argued  that  this  text  of  Gautama,  is  also  ap¬ 
plicable  to  a  father’s  own  acquired  property  ;  for  if  it  be  alleged  that 
partition  of  the  father’s  acquired  wealth  lakes  place  indeed  on  the 
cessation  of  the  mother’s  eourses,  it  would  follow  that  the  text  [of 
Gautama]  which  declares  :  •  A  sou  begotten  after  partition  takes  exclu¬ 
sively  the  wealth  of  his  lather,”  would  be  wholly  irrelevant  :  since  no 
son  can  be  'torn  on  the  extinction  of  the  mother's  courses, 


relates  to  ancestral  projMirty.  and  is  consequently  not  inefevailMter 
supposing  sucli  to  be  the  cnso,  a  son  born  after  partition,  would  be 
debarred  from  participation  m  the  ancestral  property,  and  consequently 
deprived  of  subsistence  :  which  is  forbidden  by  the  text,  declaring 
“  They  who  are  bom,  and  they  who  are  yet  unbegotten,  and  they,  who 
are  actually  in  the  womb,  all  require  the  means  of. support  and  the 
dissipation  ol  their  hereditary  maintenance  is  censured.” 

(i.  Nor  should  it  be  said  that  the  son  begotten  after  partition 
would  not  IVc  deprived  of  subsistence,  since  lie  would  be  entitled  after 
his  father’s  death  to  that  share  of  the  ancestral  property,  which  had 
been  taken  by  him,  for  supposing  the  father  to  have 'dissipated  the 
whole  of  such  property,  the  son  would  inevitably  be  deprived  of  sub- 


7.  The  fact  the 
separates  his  sons  fr< 
own  acquired  wealth 
absolute  in  regard  to 
the  text  of  Gautama 
of  the  mother’s  cours 
ble  to  ancestral  prope 


:n  is.  that  this  text  of  Vishnu  :  “  When  a  father 
om  himself,  his  will  regulates  the  division  of  his 
,”  is  useful,  as  shewing,  that  the  father’s  wifi  is 
the  division  ox  this  wealth,  and  accordingly,  that 
which  exhibits  the  concomitancy  of  the  cessation 
les  with  the  will  of  the  father,  is  strictly  applu-a- 


wealth,  he  may  take  as  much  of  it  as  he  pleases,  and  divide  the  re¬ 
mainder  among  his  sons  according  to  the  text  of  Vishnu  already 
quoted,  and  the  following  text  of  llarita :  “  A  father,  during  his  life,  dis¬ 
tributing  his  property,  may  retire  to  the  forest,  or  enter  into  the  order 
suitable  to  an  aged  man  ;  or  he  may  remain  at  home  having  distributed 
small  allotments,  and  keeping  a  greater  portion.  Should  he  become 
indigent,  he  may  take  back  from  them.” 


'  9.  “  The  order  suitable  to  an  aged  man :  That  is,  retirement. 


10.  ‘-'Should  he  become  indigent:”  Meaning,  should  he  have 
spent  the  whole  of  his  wealth. 

11.  If  a  father  should  give  to  any  one  of  his  sons  a  greater  share, 
bv  reason  of  his  good  qualities,  or  of  his  piety,  or  of  his  having  a 
numerous  family,  or  of  his  incapacity,  such  a  distribution  is  authorized 
by  law. 

12.  Nrirada  says:  “For  such  as  have  been  separated  by  their 
father  with  equal,  greater  or  less  allotments  of  -wealth,  that  is  a  lawful 
distribution :  for  the  father  is  lord  of  all,” 

13.  “  Lord  That  is,  possessed  of  the  power  to  alienate  at  plea¬ 
sure  :  consequently,  this  text  relates  to  ptbpertj  acquired  by  a  father 
himself,  by  reason  of  the  impossibility  of  the  existence  of  such  a  power 
as  above  described,  in  regard  to  ancestral  wealth. 
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14.  A  fofcher  must  not  however,  while  afflicted  by  sickness  or 
disorder,  Or  labouring  under  distraction  of  mind,  or  inflamed  with 
anger,  or  influenced  by  partiality  for  the  son  of  a  favourite  wile,  dis¬ 
tribute  si  teas  or  greater  share  to  one  of  his  sons,  without  the  existence 
of  any  of  the  causes  abovementioned :  for  the  text  of  NSrada  declares, 

“  A  father  .who  is  afflicted  with  disease,  or  influenced  by  wrath,  or  whose 
mind  is  engrossed  by  a  beloved  object,  or  who  acts  otherwise  than  the 
law  permits,  has  no  power  in  the  distribution  of  the  estate. 

15.  “  Engrossed  by  a  beloved  object:”  Such  as  excessive  partiality, 

for  the  aon  of  a  favourite  wife.  ' 

1 0.  But  when  a  father  makes  a  partition  of  the  ancestral  property, 
he  may  take  two  shares  for  himself,  and  allot  to  each  of  his  sons  a 
single  share:  for  the  text  of  Vrhaspati  which  declares,  “The  father 
may  himself  take  two  shares  at  a  partition  made  in  his  life-time,”  relates, 
to  ancestral  wealth. 

•  17.  It  must  not  be  supposed  that  this  text  refers  to  the  father’s 
own  wealth,  since  it  would  contradict  the  texts  of  Vishnu  and  the 
rest,  which  declare,  that  what  a  father  may  in  such  case  take,  depends 
entirely  upon  his  own  will ;  and  as  he  may  take  a  greater  or  less  share, 
at  liis  pleasure,  the  restriction  of  two  shares  only,  would  he  useless. 

18.  A  father  has  not  the  power  to  make  an  unequal  distribution 
of  ancestral  property,  consisting  either  of  land  or  a  corrody,  or  slaves, 
even  though  any  of  the  causes  beforementioned  namely,  the  superior 
qualifications  of  one  particular  son,  &c.  should  exist,  and  the  text  of 
Yfijiiavalkya,  which  declares  :  "The  ownership  of  father  and  son  is  the 
same  in  land,  which  was  acquired  by  his  father,  or  in  a  corrody,  or  in 
chattels,”  is  intended  to  restrain  the  exercise  of  the  father's  will ;  for 
(although  contrary  to  the  received  opinion)  [of  equal  ownership  between 
father  and  sou]  it  is  impossible  that,  as  long  as  the  father,  the  owner 
of  the  ancestral  property,  continues  to  survive,  his  sons  should  have 
ownership  therein. 

19.  But  the  father  possesses  a  power  in  regard  to  ancestral  pro¬ 
perty,  other  than  land  (and  the  descriptions  abovementioned,)  such  as 
pearls,  gems,  similar  to  that  which  he  has  in  the.  disposal  of  his  own 
acquired  wealth.  YSjfia-valkya  declares:  “The.  lather  is  master  of  the 
gems,  pearls  and  corals,  and  of  all  [other  moveable  property :]  hut 
neither  the  father,  nor  the  grandfather,  is  so,  of  the  whole  immoveable 
estate.” 

20.  Here,  by  the  specification  in  the  first  instance,  o f  r/cms.jvnrht 
anil  corals,  and  afterwards  by  the  use  of  the  word  oil,  gold  and  other 
effects,  exclusive  of  the  three  descriptions  of  property,  consisting  of 
land,  &c.  are  intended.  The  word  whole,  again,  which  occurs  in  the 
second  portion  of  the  above  1  ext,  is  made  use  of  for  the  purpose  of 
showing,  that  a  prohibition  does  not  exist  against  a  gift  of  immoveable 
property,  not  incompatible  with  the  due  support  of  the  family.  Thus 
it  is.  stated  in  the  IMya-Bhfiga, 


2],  In  like  manner,  a  father  may  at  Ins  pleasure,  allot  to  hJB  pon, 
the  deduction  of  a  twentieth  tro.m  his  mvn  acquired  wealth,  orthe 
ancestral  property-.  V  a.pmvfill;yn  kuJ’S :  '•  If  a  father  make  a  partition, 
let  him  .separate  his  sons  av,  pleasure,  and  either  dismiss  the  eldest  with 
tlie  best,  share,  or  u  lie  choose,  all  may  be  equal  sharers.” — Here  the 
fust  half  of  this  test  relates  to  a.  fathers  own  acquired  wealth,  and  the 
last  refers  to  ancestral  property,  lllns  is  the  opinion  stated  in  the 
Dfiyn-BliSga. 

22.  When  a  father  makes-:  a  partition  of  Ins  own  acquired  property, 
he  should  gsro  a  shave  ennui  u>  the  share  of  a  son  to  suchSif  his  wives, 
•as  are  destitute  or  male  issue.  A  text  of  Vyasa  declares:  •<  Even  child¬ 
less  wives  of  the  father,  are  pronounced  equal  sharers.'’ 

2J.  Tlie  expression  ••  01  the  father  m  the  sixth  ease  serves  to 
■denote,  that  this  distribution  is  made  by  him:  for  it  will  be  hereafter 
stated,  that  step-mothers  are  not  entitled  to  shares,  at  a  partition  made 
by  sons. 

24.  This  donation,  of  equal  shares  occurs,  where  no  peculiar  pro¬ 

perty  has  been  bestowed  on  a  wife,  bv  her  .husband  and  the  rest.  So 
Yapiava.lkva  savs  :  "  Ii  he  make  the  allotments  equal,  his  wives,  to 

whom  no  separate  property  has  been  given  bv  their  husbands  or  their 
faxher-m-law.  must  be  rendered  partakers  of  like  portions/’ 

25.  Where  peculiar  property  has  been  bestowed  on  some  of  the 
wives,  the  other  wives  destitute  oi  male  issue,  must  be  rendered  by  the 
hither  partakers  oi  wealth,  to  the  same  amount. 

2ft  But  where  such  peculiar  property  has  not  been  given,  then 
■thev  must  be  rendered  equal  sharers  with  the  sons.  This  is  the  law 
in  tne  case,  where  she  sons  are  made  equal  sharers. 

27-  According  to  the  opinion  of  the  llnjras,  where  a  father  has 
allotted  lesser  snares. to  Ins  sons,  and  reserved  the  greater  portion  for 
himself,  equal  snares  must  be  made  up  to  has  wives  from  his  own 
oortion. 

28.  In  the  ease  however  of  peculiar  property  having  been  given, 
j>.c  all  the  wives.!  then  thev  will  only  receive  half  a  share  by  the  rule 
e  "’i-lcx  d  ei  '  1  1 1  tV  c  sP  .  f  a  si  pu  cdtd  y  jV  nho  has  received 
necuiiar  pronerty.  aim  who  is  entitled  to  receive  only  half  the  gratuity 
{otherwise]  given  to  a  wife  on  her  supersession. 

29  Ro  the  text  of  1  .imavsikva :  “To  a  woman,1  whose  husband 
marries  a  second  wi+e.  let  him  give  an  equal  sum,  as  a  compensation  for 
the  supersession,  provided  no  separate  property  have  been  bestowed  on 
her  :  but  it  any  have  been  assigned,  let  him  allot  half.  ■- 

30.  The  wealth  winch  is  bestowed  on  a  first  wife,  by  a  man 
desirous  oi  man-ving  a  second,  is  termed  a  gift  of  supersession,  for  the 
reqeot  of  it  is  to  contract  a  second  marriage. 
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81.  As  Much  as  has  been  given  to  a  second  wife,  so  much  sbonlcl 
t*S  bestowpd  on  the  first  wife.  This  is  the  meaning,  and  conformable 
to  the  opinion  of  the  DSya-BhSga.  The  Migras  however  assert,  that 
when  peculiar  property  has  been  bestowed,  then  there  is  no  gift  of  a 
half  8hjnp,; since  it  is  unathorized  by  any  text. 

SJ.  [The  son  of  a  Qudra,  by  a  female  slave,  may  at  the  will  of  his 
father,  be-  Tendered  an  equal  sharer  with  the  son,  born  of  bis  wedded 
wife.  On  the  decease  of  Iris  father,  he  is  entitled  to  half  a  share  ; — in- 
default  of  such  a  brother,  and  of  a  daughter's  son,  he  is  entitled  to  the 
whole  of  his  father’s  wealth  :  but  if  there  be  a  daugliter’s«on,.he  must 
be  an  equal  shaver  with  him. 

33.  Thus  Yajnavalkya  declares:  “Even  a  son  begotten  by  a 
f/udra  on  a  female  slave,  may  take,  a  share  by  the  father’s  choice :  but 
if  the  father  be  dead,  the  brethren  should  make  him  partake  of  the 
moiety  of  a  share :  and  one  who  lias  no  brothers,  may  inherit  the 
whole-  property  in  default  of  daughter’s  sons.” 

34. '  “By  the  father’s  choice:”  That  is,  at  his  pleasure. 

35.  “  In  default  of  daughter’s  sons  :”  But  if  there  be  a  daughter’s- 
son,  then  the  son  of  the  Qudra  will  be  entitled  to  participate  equally 
with  him.  The  participation  is  in  this  case  equal,  according  to  the 
rule  by  which  it  is  thus  settled,  when  no  specification  exists  to  the 
contrary.  It  is  so  stated  in  the  DSya-BhfSga. 


CHAPTER  YII. 

PARTITION  BY  BROTHERS,  AFTER  THE  FATHER’S  DECEASE. 


1.  Partition  by  brothers  is  not  lawful  during  the  life-time  of  the 
mother,  notwithstanding  ownership  of  wealth  is  vested  in  them  on  the 
decease  of  the  father.  The  text  of  Ma-nu,  “  After  the  [death  of  the] 
father  and  the  mother,  the  brethren,  being  assembled,  must  divide 
equally  the  paternal  estate :  for  they  have  not  power  over  it,  while 
their  parents  live,”*  indicates,  that  partition  should  take  place  after 
the  death  of  the  mother. 

2.  If  however  a  partition  be  made  during  the  fife- time  of  the 
mother,  then  she  must  be  made  an  equal  sharer  with  her  own  sons, 
according  to  the  text  [of  Vrhaspati]  which  declares;  that*the  mother 
should  on  the  decease  of  her  husband  be  made  an  equal  shaver  with 
her  sons.” 

3.  Here  since  the  term  inotber  relatcs  to  the  natural  parent,  the 
step-mother  does  qot  participate,  but  she  must  be  maintained  with 
food  and  raiment 
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4.  In  like  manner,  in  a  jiarlition  about  to  bo  made  of  thegrtad* 

fathers  wealth  by  grandsons,  the  grandmother  must  bemadeaneqflM 
sharer.  By  the  expression  ‘'similar  t»  mothers,’'  in  the  text,  “All. 
grandmothers  are  pronounced  similar  to  mothers,"  it  is  shewn,  that  as 
the  mother  is  entitled  to  an  equal  share  in  a  partition  of  her  husband’s 
wealth,  made  by  her  own  sons,  so  in  a  partition  about  to  be  made  of 
the  grand  lathers  wealth  by  grandson's.  the  Grandmother  lias  au  equal 
share  with  them.  .... 

5.  'In  this  instance  likewise  the  contemporary  wives  of  the  grand¬ 
mother  are  not  entitled  to  participate;  they  need  only  be  maintained. 

0.  For  the.  reason  above  stated,  (§  11)  the  term  grandmother  refers 
exclusively  to  the  natural  parent  of  the  father.  This  is  the  received 
opinion  :  although  in  fact,  considering  the  use  of  the  words  "all”  and 
“grandmothers”  (in  file  plural  number)  in  the  text  above  quoted,  it  is 
reasonable,  that  the  contemporary  wives  of  the  grandmother  should  be 
allowed  to  participate. 

7.  But  the  followers  of  the  Maithila  school  assert,  that  the  word 
mother  in  this  text  of  Vrhaspati  :  “The  mother  should  on  the  decease 
of  the  husband,  be  made  an  equal  sharer  with  her  sons;’  (§  2)  intends 
also  the  step-mother,  in  support  of  which  opinion,  they  adduce  the 
following  text  of  that  author  of  the  same  import :  In  his  default,  the 
mother  is  an  equal  sharer  with  her  sons ;  mothers  are  equal  sharers 
with  them,  and  daughters  are  entitled  to  a  fourth  part.” 

S.  "  In  his  default :  ’  In  default  of  the  father,  when  a  partition  is 
about  to  be  made  by  grandsons. — “  The  mother  :”  she  who  has  male 
offspring. — "Mothers:  Step-mothers,  destitute  of  male  offspring;  all 
these  are  .sharers  in  equal  proportions  with  their  sons. 

9.  The  sisters  also  of  these  sharers  must  be  rendered  participators 
to  the  amount  of  a  fourth  share  rcceiva!  >le  by  their  brothers  respectively, 
for  the  jmrpo.se  of  marriage. 

10.  The  followers,  however,  of  the  Maithila  school  assert,  that  the 
sisters  should  be  made  partakers  inasmuch  'as  will  suffice  for  the 
object  of  their  marriage,  and  according  to  their  opinion  also,  the  con¬ 
temporary  wives  of  the.  grandmother  are  entitled  to  participate  in  the 
wealth  of  cheir  husband.  This  should  be  understood. 

11.  A  partition  made  by  brothers  of  the  same  class,  is  of  two 
descriptions  ;  either  with  specific  deductions,  or  equal.  A  text  [of  Vrhas¬ 
pati  j  declares  -.  "  Partition  of  two  sons  is  ordained  for  cp-heirs:  one  in 
the  order  of  seniority,  the  other  by  allotment  of  equal  sljtares. 

Id.  “  Order  of  seniority indicates  partition  by  the  mode  of 
deduction  ; — It  must  not  however  be  supposed  that  because  the  mode 
by  equal  division  is  more  generally  practised,  and  the  form  by  deduc¬ 
tion  seldom  observed,  that)  the  former  is  the  only  mode  sanctioned  by 
law,  and  the  latter  unauthorized:  lor  a  partition  bytlie  mode  of  deduc¬ 
tion  may  take  place  at  the  will  of  [younger]  brothers  by  reason  of 
greater  veneration  [for  their  elder  brother.] 
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13l  Bat  the  mode  by  equal  division  is  the  only  one  adopted  in 
the  present  age,  because  younger  brothers  are  now-a-days  seldom  met 
with,  who  entertain  this  great  veneration,  and  elder  brothers  deservinw 

of  it  are  [equally]  rare.  -  ° 

14.  “Seniority  That  is,  priority  of  birth  among  brothers,  all 
born  of  mothers  or  Atep-mothei-s  alike  by  class.  A  text  of  Manu  declares: 
“As  between  sons,  bom  of  wives  equal  in  their  class  [and]  without 
[any  other]  distinction,  there  can  be  no  seniority  in  right  of  the  mother; 
hut  the  seniority  ordained  by  law  is  according  to  birth.”*' 

15.  "  Women  equal  iu  their  class  That  is,  of  the  same  class. 

16.  An  appointed  daughter  and  a  legitimate  son.  are  entitled  t<5 
equal  participation.  The  appointed  daughter  is  not  entitled  to  the 
share  of  an  elder  brother  by  reason  of  priority  of  birth,  for  a  text  of 

.  Manu  declares  :  “  But  a  daughter  having  been  appointed  to  produce  a 
son  for  her  father,  and  a  son  [begotten  by  himself]  being  afterwards 
horn,  the  division  of  the  heritage  must  in  that  case  be  equal :  since  there 
is  no  right  of  primogeniture  for  a- woman. ”f 

17.  The  deduction  of  a  twentieth  takes  place  only  in  the  case  of 
partition  among  brothers  not  uterine,  but  in  a  partition  made  among 
brothers  of  the  whole  blood  alone,  the  eldest  is  entitled  to  two  shares. 
Thus  Vrhaspati  declares  :  “All  sons  Of  regenerate  men,  horn  of  women 
alike  by  class,  should  share  alike,  after  giving  a  deduction  to  the 
eldest.” 

T8.  “  Women  alike  by  class.”  Meaning,  where  there  are  several 

of  them. — Since  the  mention  of  a  deduction  occurs  in  this  text  with 
respect  to  “sons  born  of  [different]  women  alike  by  class,”  therefore,  . 
what  has  been  declared  regarding  the  eldest  taking  two  shares,  by  that 
part  of  the  text .  of  Manu,]  which  says  :  “  Let  the  eldest  take  a  double 
share,”  and  also  by  the  text  of  Gautama:  “Let  the  first  horn  have  a 
double  share,”  must  he  understood  to  apply  to  the  case  of  a  partition 
made  among  uterine-  brothers  alone,  according  to  the  principle  which 
admits  of  a  special  provision,  limiting  the  operation  of  a  general  rule. 

19.  Further,  since  the  above  cited  text  [of  Vrhaspati]  specifies 
"  women  alike  by  class,”  Briihmana  and  other  sons  born  of  women  of 
different  tribes  are  entitled  in  their  due  order,  to  four,  three,  two  and 
one  share.  Thus  Manu  declares:  “Let  the  son  of  the  Br£hmam  take 
four  parts  ;  the  son  of  the  KshatriyS  three ;  let  the  son  of  the  Vaicya, 
have  two  parts;  let  the  son  of  the  (,'iidrd  take  a  single  part  [if  he  be 
virtuous.]!!) 

20.  A  ("udr£  is  entitled  to  one  share,  because  lie  is  bound  to  per¬ 
form  certain  reljgious  initiatory  ceremonies,  alter  the  birth  of  his  son. 


•  Mura  9.  125. 

♦  Mura  9.117. 


■[  Mavra  9.  VI, 4. 
{>  Manu  9. 153, 
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pat.-i,  (i$  17 )  is  merely  illustrative 
twentieth,  Mud  the  other  [namely  tit 
favour  [ol  tin:  cldcs!,  .sou]  ol  aCudra 
share.  since  lie.  without  distinction, 
father  from  tlio  hell,  named  But. 


i  the  above  <j noted  text  of  Vfhas- 
consequontl  v  the  deduction-ofa 
*  double  share]  take  place  even  in 
who  is  equally  entitled  to  a. larger 
confers  benefits  by  delivering  his 


22  rlh(Kl  1  th  ii  tot  Minn  a  In.  h  du’iies  “  For  a  (^tidra 
is  outlined  a.  wile  ol  Ins  own  class  and  no  other  :  all  produced  by  her 
shall  ha, ve  equal  shares,  though  she  have  a  hundred  sons,”  should  be 
considered  as  prohibiting  the  marriage  ol^a  C^ndva  with  a  woman  of  a 
different.  class,  ami  declared  lor  the  purpose  ol  forbidding  an  unequal 
distinction  by  reason  ol  di;1crenoo  ol  class; — not  as  prohibiting  the 
deduction  of  a  twentieth,  Ac.  ilus  is  considered  to  be  right. 


23.  In  a  partition  made  between  legitimate  and  adopted  sons, 
the  legitimate  son  has  two  shares,  and  the  adopted  sons,  who  are  of  the 
same  class  with  the  father,  take  one  share  ;  but  adopted  sons  belong¬ 
ing  to  an  mlenov  class,  are  not  entitled  to  any  share.— -They  need  only 
be  supported  with  food  and  raiment. 


21.  Narada  declares  :  -  All  these  sons  are  pronounced  heirs  of  a 
man,  who  has  no  legitimate  issue  by  himself  begotten,  but  should  a 
true  legitimate  son  be  aiterwarus  born,  they  have  no  right  of  primoge¬ 
niture.  bueh  among  them  as  are  ot  equal  class,  [with  the  father,]  shall 
have  a  third  part  as  their  allotment ;  but  those  of  a  lower  tribe  must 
live  dependent  on  him,  supplied  with  lood  and  raiment. 


25.  ‘-'Heirs:”  That  is,  partakers  of  the  father’s  whole  estate. — 
“  Such  among  them  Meaning,  such  sons  a.s  are  of  equal  class  [with 
the  father.] 

2(1-  A  partition  should  be  made  by  sons  of  the  wealth  of  their 
deceased  father,  which  -remains  uirei  dischaignig  his  debts;  or  with 
the  consent  of  the  creditors,  the  partition  may  take  place  first,  and  the 
debts  be  afterwards  discharged. 

27  Narada  declares  :  “  What  remains  of  the  paternal  inheritance 
over  and  above  the  father's  obligations,  and  after  payment  of  his  debts, 
maybe  divided  by  the  brethren;  so  that  their  father  continue  not  a 
debtor.” 

2S.  Here  from  the  expression,  “  So  that  the  father  remain  not  a 
debtor”  it  appears,  that  the  debts  may  be  cleared  off  subsequent  to  the 
partition :  otherwise,  it  would  be  unmeaning. 

29.  In  like  manner,  whatever  excess  has  been  expended  by  one 
brother,  in  consequence  of  liis  having  a  large  family-,  should  not  be  taken 
into  account  at  the  time  of  the  partition.  But  a  partition  should  be 
.made  of  the  wealth,  which  is  actually  forthcoming. 
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•  30,  Tie  text  of  NArada  declares:  “Among  unsepnratcd  kinsmen, 
let  not  ooswstore  what  has  been  expended.  A  partition  should  hike 
place  of  the  visible  wealth,  corrected  for  income  and  expenditure.” 

31.  Etam  the  use  of  the  particle  [“va,”]  in  this  text,  the  mean¬ 
ing  of  the  Word  strictly  is  intended  to  be  conveyed.  Consequently, 
having  compared  the  amount  of  the  wealth,  which  had  accumulated  at 
a  time  when  no  partition  had  taken  place,  with  the  amount  expended, 
a  division  should  be  made  of  the  balance  actually  remaining. 

32.  Vy&sa  has  declared,  that  the  initiatory  ceremonies  of  unin¬ 
itiated  brothers  and  sisters,. should  be  performed  fronn  the  paternal 
wealth:  “Uninitiated  brothers  should  be  initiated  from  the  father’s 
wealth  by  those  elder  brothers,  for  whom  the  ceremonies  have  been 
already  performed,”  and  the  sisters  should  also  he  disposed  of  in  mar¬ 
riage;  if  there  be  no  wealth  of  the  father,  they  must  be  initiated  at 
the  expence  of  their  brothers.  A  text  of  Nirada  recites :  “  If  no  wealth 
of  the  father  exist,  the  ceremonies  must  without  fail  be  defrayed  by 
brothers  already  initiated,  contributing  funds  out  of  their  own  por- 


CHA.PTER  VIII. 

ON  THE  DISTRIBUTION  OF  EFFECTS  CONCEALED. 


].  The  partition  of  effects  concealed  by  some  one  parcener  at  the 
time  of  partition,  and  subsequently  discovered,  is  next  declared. 

2.  On  this  subject  the  following  text  of  Mann  occurs  :  “  When 
all  the  debts  and  wealth  have  been  justly,  distributed  according  to 
law,  any  thing  which  may  be  afterwards  discovered,  shall  be  subject 
to  an  equal  distribution.” — The  distribution  of  such  concealed  effect 
with  the  concealer,  should  be  exactly  conformable  to  that,  which  had 
been  before  made.  A  less  share  is  not  to  be  given  to  him  by  reason 
of  his  concealment,  nor  is  he  on  that  account  to  be  altogether  excluded 
from  participation:  This  is  the  meaning  of,  “shall  be  subject  to  an 
equal  distribution.”  It  is  not  intended  by  the  text,  that  all  shall 
share  equally  in  the  concealed  effect,  as  there  exists  not  any  reason  for 
the  prohibition  of  the  deduction  of  a,  twentieth,  and  it  would  more¬ 
over  follow,  that  the  BrShmana  and  KshStriya  sons  would  participate 
equally.  Thus  KStySyana  declares:  “Effects  which  are  withheld  by 

'  by  them  from  each  other,  and  property  which  has  been  ill  distributed, 
being  subsequently  discovered,  let  them  divide  in  equal  shares.”  So 
Blirgu  has  ordiined. 

3.  “  Subsequently  discovered By  this  it  is  shown,  that  parti¬ 
tion  is  to  take  place  of  the  concealed  effects  alone,  and  not  that  a 
second  partition  is  to  be  made,  of  what  has  already  been  once  divided. 
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■>.  Property  which  has  been  ill  dislrilmtcd  Intending  tbatpro- 
perty,  of  which  a  distribution  lia.s  been  made  contrary  to  law, — through 
error  and  tlic  like,  must  be  again  divided  according  to  law,  for  that 
part  of  tlic  text  of  Ma.iin,'v  which  declares  :  “  Once  is  the  partition  o£ 
inheritance  made,"  is  intended  to  forbid  a  second  partition  after  the 
first  has  been  legally  made.  It  is  therefore  determined,  that  the  divi¬ 
sion  of  concealed  property  must  lie  made  with  tlic  person,  who  con¬ 
cealed  it,  as  lias  already  been  declared. 


CHAPTKR  IX. 


ON  THE  ALLOTMENT  ON  A  SHARE  TO  A  COPARCENER  RETURNING 
EKOM  ABROAD. 

1.  Vrhaspati  declares :  “Whether  partition  have  or  have  not 
been  made,  whenever  an  heir  appears,  he  shall  receive  a  share  of  what¬ 
ever  common  property  there  is.” 

2.  “  An  heir  An  inheritor. 

3.  “  Common  property  Common  to  all. 

4  Further.  “  Be  it  debt,  or  a  writing,  or  house  or  field,  which 
descended  from  Ids  paternal  ancestor,  he  shall  take  his  due  share  of  it, 
when  Ire  comes,  even  though  he  have  been  long  absent.” 

5.  Bv  this  it  is  not  meant,  that  he  alone  shall  take  his  dufe  share 
of  it.  but  that  his  descendants,  (who  are  Sapindasj  down  to  the  seventh 
degree,  shall  also  take  then-  shares. — as  the  same  author  has  declared : 
“  If  a  man  leave  the  common  family  and  reside  m  another  country,  his 
share  must,  no  doubt  bo  given  to  Ins  male  descendants,  when  they  re¬ 
turn  Be  the  descendant,  third,  filth  or  even  seventh  in  degree,  lie  shall 
receive  his  hereditary  allotment  on  prooi  oi  Ins  lurth  and  name.  To  the 
lineal  descendants,  when  thev  appear  of  that- man,  whom  the  neigh¬ 
bours  and  old  inhabitants  know  bv  tradition  to  be  the  proprietor,  the 
land  must  be  sm-rended  by  his  kinsmen.  ’ 

0.  “  Old  inhabitants  r  Meaning  cognates. 

7.  “  Neighbours  :  Those  residing  m  the  vicinity. 

8.  “  Lund  '  Tins  expression  is  merely  used  figuratively  for  any 
description  of  common  property. 

9.  Therefore,  it  is  a  settled  point,  that  one  who  travelled  in  a 

foreign  country,  at  a  period  when  no  partition  had  taken  place,  and  re¬ 
turned  after  a  long  lapse  of  time,  as  well  as  Iris  descendants,  as  far  as 
the  seventh  in  degree,  after  they  shall  have  made  themselves  recognized 
by  the  elder  inhabitants  and  neighbours,  shall  obtain  a  lawful  share  of 
the  heritable  wealth.  > 


-  Manu,  0,  157, 
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10.  This  is  the  law  relative  to  the  allotment  of  a  share  to  a 
parcener,  who  had  journeyed  into  a  strange  land. 

11.  descendants  only,  as  far  as  the  fourth  degree  of  one, 
who  had  Wmained  all  along  in  bis  own  country,  are  entitled  to  share 
his  wealth,  for  it  has  been  formerly  declared,  that  the  fifth  in  descent 
and  the  rast  confer  no  benefits  on  a  deceased  owner,  since  they  are  not 
competent  to  present  funeral  oblations  to  him  at  solemn  obsequies. 

CHAPTER  X. 

ON  PARTITION  EETWEEN  SONS  BORN  OF  THE  SAME  MOTHER, 
BUT  OF  DIFFERENT  FATHERS. 

1.  Vishnu  says  :  “  If  there  are  two  sons  begotten  by  two  fathers, 
but  bom  of  the  same  mother,  let  each  of  them  take  that  which  was  the 
father's  property  and  not  the  other.”  Let  the  son  take  the  wealth  of 
him,  from  whose  soever  seed  he  is  produced,  and  not  the  other,  that  is, 
the  son  bom  from  another’s  seed  should  not  take  it.  Such  is  the  mean¬ 
ing. 

2.  The  law  regarding  equal  participation,  <fcc.,  does  not  therefore 
apply  to  this  case. 

3.  In  like  manner,  in  a  partition  by  sons  of  this  description,  let 
each  son  take,  (exclusively  of  the  other  ;)  of  the  wealth  of  their  mother, 
what  was  given  to  her,  by  their  fathers  respectively,  according  to  the 
text,  of  NArada  which  declares  :  “  If  two  sons  begotten  by  different 
fathers  contend  for  the  wealth  of  the  woman,  let  each  of  them  take 
that  which  was  his  father’s  property  and  not  the  other.” 

4.  In  the  case  however  of  an  acquisition  made  exclusively  by  the 
mother,  the  participation  is  equal. 


CHAPTER  XI; 


ON  THE  POWER  OF  ONE  PARCENER  TO  MAKE  A  DONATION  OR 
OTHER;  ALIENATION  OF  JOINT  PROPERTY. 


1.  Some  maintain,  that  a  gift  cannot  be  made  by  one  [parcener] 
of  joint  property,  a  prohibition  against  such  transfer  being  contained  in 
this  text :  [of  Vrhaspati]  “  The  prohibition  of  giving  away,  is  declared 
to  be  eight-fold  :  A  man  shall  not  give  joint  property,  nor  his  son,  nor  his 
wife,  nor  a  pledge,  nor  all  his  wealth,  nor  a  deposit,  nor  a  thing  borrowed 
for  use,  nor  what  he  has  promised  to  another  and  they  have  further 
deduced  the  want  of  jdie  right  of  one  parcener  to  make  a  gift  of  the 
whole  immoveable  estate,  or  ol'  what  is  common  to  the  family,  from  tho 
two  following  texts  of  Vyfisa  :  "  a  single  parcener  may  not  without  the 


com-cnl  of  tfit*  rest  make  a  sale  or  gilt  of  the  whole  immoveable  efteic, 
111,1  what  is  common  t<i  the  family.  Separated  kinsmen,  aa  tfaw 
who  .ire  unseparated,  are  oinail  m  respect  of  immoveables. ;  for  one 
lues  not  tlie.  power  over  the  whole,  to  give,  mortgage  or  Sell  it.” 

2.  The  opinion  hold  bv  those,  who  maintain  the  invalidity'bf  a 
gift  or  sale,  [of  joint  property, |  at  the  will  oi  one,  parcener,  is  ground¬ 
ed  on  the  doctrine,  that  co-parceners  possess  a  general  property  in  the 
estate  in  fact,  that  all  of  them  have  aright  to  the  whole  estate.  This 
opinion  is  incorrect ;.  tor  it  has  iieen  rojeeieu  hy  tlie  author  of  the  I)5ya- 
Bhiiga,  a-s  unsupported,  by  authority. 

3.  Accordingly,  the  author  of  the  DS-ya-Bhftga,  having  cited  the 
texts  of  VvSsa,  lor  the  purpose  ol  refutation,  and  taken  up  the  argu¬ 
ment  maintained  from  those  texts  bv  those  of  the  opposite  opinion, 
namely,  the  want  oi  authority  of  any  single  parcener  to  make,  a  gift, 
says  :  “For  here  also  as  m  the  case  of  other  goods,  there  equally  exists, 
a.  property  consisting  m  the  power  of  disposal  at  pleasure,”  and  adds 
“  But  tlie  texts  of  Yy.1sa  exhibiting  a  prohibition  are  intended  to  show 
a  moral  offence  :  since  the  faimlv  is  distressed  by  a  sale,  gift  or  other 
transfer,  which  argues  a  disposition  m  the  person  to  make  an  ill  use 
of  his  power  as  owner.  They  are  not  meant,  to  invalidate  the  sale  or 
other  transfer.”  This  is  determined. 

4.  “  As  in  the  case  of  other  goods  Meaning  goods,  which 
are  not  common. 

5.  “‘Here  also  “  In  the  very  instance  of  land  held  in  common.” 

6.  “  Equally  exists  Intending  that  there  is  no  distinction  of 
ownership. 

7.  Since  therefore  there  is  no  general  property  of  parceners  in 
the  whole  estate,  it  is  fallacious  to  suppose,  that  a  plurality  of  owners 
constitutes  community,  and  community  must  therefore  be  considered 
as  meaning  the  state  of  not  being  separated.  For  as  propriety  exists 
in  the  common  property,  even  before  partition,  there  is  nothing  to 
prevent  the  sntt  or  other  alienation  by  a.  parcener  of  his  own  share, 
even  at  that  time.  This  is  the  opinion  entertained  by  the  author  of 
the  Daya-Bh&ga,  who  maintains  a  partial  right  to  a  certain  portion 
[of  the'  estate"  ascertainable  by  partition]  vested  in  each  individual 
owner.  Accordingly  Narada  says:  "When  there  are  many  persons 
sprung  from  one  man.  who  have  duties  apart  and  are  separate  in  busi¬ 
ness,  and  character,  if  they  be  not  accordant-  in  affairs,  .should  they 
give  or  sell  their  own  shares,  they  do  all  that  as  they  please,  for  they 
are.  masters  of  their  own  wealth,”  and  thereby,  shows  that  in  trans¬ 
actions  about  to  be.  concluded  by  one  parcener,  he  has  the  power  to 
give  or  otherwise  dispose  of  his  own  share,  without  the  consent  of 

8.  It  should  not  be  said,  that  this  text  refers  to  a  state  of  sepa¬ 
ration,  for  since  the  want  of  ownership,  [by  one  parcener  in  the  portion 
allotted  to  another]  is  in  that  case  clearly  determined,  the  consent  of 
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f  6f  the  other,  is  totally  out  of  the  question. 

}  Such  baing'  the  case,  the  text  [of  Vrhaspati  above  cited]  which  enu- 
i  merat^oomjppoproperty  as  notbeing  asubject  of  donation,  must  be 
;  considered  nimiy  in  the  light  of  a  prohibition,  and  not  as  meant  to 
invalidate  ,  the  transfer.— It  is  thus  stated  in  the  Smrti  Sdgara  and 
i  other 

9.  ’Ehwefore,  a  gift  by  a  parcener  of  his  own  share  of  the  common 
property  i>  valid,  whether  such  gift  have  been  made  antecedent,  or- 
subsequent  to  partition. 


CHAPTER  XII. 


SECTION  1. 

Dc.ycrij/lwiix  of  Slaves. 


1.  The  debt  incurred  by  a  slave  for  the  support  of  the  family  of 
his  master,  while  in  a  foreign  country,  or  elsewhere,  must  be  entirely 
discharged  by  the  master.  Manu  says  :  “  Whatever  contract  a  depen¬ 
dent  may  conclude  for  the  benefit  of  the  family,  let  not  his  master, 
whether  in  his  own  or  in  a  foreign  country  rescind.”* 

2.  “  A  dependent A  slave. 

3.  “Contract  debt,  &e.”  Slaves  are  of  fifteen  descriptions  and 
are  thus  described  by  Narada :  "  One  born  [of  a  female  slave]  in  the 
house  of  her  master ;  one  bought ;  one  received  [by  donation ;]  one  in¬ 
herited  [from  ancestors ;,]  One  maintained  in  a  famine  ;  one  pledged  by 
a  former  master ;  one  relieved  from  a  great  debt ;  one  made  captive  in 
war  ;  a  slave  won  in  a  stake  ;  one  who  has  offered  himself  in  this  form, 
“  I  am  thine  an  apostate  from  religious  mendicity  ;  a  slave  for  a  sti¬ 
pulated  time  ;  one  maintained  in  consideration  of  service  :  a  slave  for 
the  sake  of  this  bride  ;  and  one  self-sold,  are  fifteen  slaves  declared  by 
the  law.” 

4.  "  Bora  in  the  house Born  of  a  female  sla  ve  in  the  house  (of 
her  master  ] 

f>.  "  Inherited Succeeded  to  from  ancestors, 

6.  "Maintained  in  a  famine  By  reason  of  a  dearth. 

7.  “ Pledged  by  a  former  master:’’  Granted  as  a  pledge,  in 
consideration  of  a  loan. 

8.  “  One  relieved  :  ’  One  who  lias  consented  lo  become  a  slave, 
in  consequence  of  being  relieved  from  a  great  debt.  Such  is  the 
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I'.  ‘  T  am  thine,  "  One  who  not  being  tlic  slave  of  any  artf)  *m- 
renders  himself  in  this  form  to  slavery.  • 

10.  “An  apostate  from  religious  mendicity:”  Abandoning  fhe 

11.  ‘"Stipulated:”  One  who  influenced  by  some  motive  or  otljer, 
contracts  an  engagement  in  this  form,  I  am  thine  fora  certain  p«riod. 

’.2.  “Maintained:”  One  who  has  consented  to  become  a  glare 
even  in,  a  time  of  plenty,  for  the  sake  of  obtaining  a  maintenance. 

IS.  “  A  slave  for  the  sake  of  bis  bride One  who  has  consented 
to  slavery  under  the  influence  of  desire.  Vrhaspati  says  :  “  But  the 
man  who  co-habits  with  the  female  slave  of  another  should  be  con¬ 
sidered  as  a  slave  for  the  sake  of  his  bride  ;  he  must  perform  work  for 
0  her  master  like  other  slaves,  or  like  servants  for  pay.” 

14.  “  Her  master :”  The  master  of  the  female  slave. 

15.  Narada  declares,  as  follows,  respecting  the  apostate  :  from  re¬ 
ligious  mendicity  :  “  The  man  who  is  an  apostate  from  religious  men¬ 
dicity,  becomes  the  slave  of  the  king,  giving  a  pair  of  cows,  and  he 
ought  never  to  be  emancipated  nor  purified.” 

16.  Those  only  of  the  Kshatriya  and  Vaiqya  tribe  who  thus  apos¬ 
tatize,  become  slaves  to  the  king:  but  BrShmanas  of  this  description, 
should  sufler  bauishmcnt,  in  lieu  of  slavery.  Thus  K£ty$yana  says.: 
“  Where  men  of  the  three  twice-bom  classes  forsake  religious  mendi¬ 
city,  let  the  king  banish  a  man  of  the  sacerdotal  class,  and  reduce  to 
slavery  a  man  of  the  military  or  commercial  tribe.” 

17.  The  expression  “  military  or  commercial”  [Kshatra  and  Yi(-} 
appears  in  the  form  of  a  conjunctive  compound,  and  if  considered  in 
the  [accusative  or]  2nd  case,  it  becomes  the  object  of  the  transitive  verb. 


SECTION  2. 


On  EyaanvlpcdUm  from  Shxrcry. 


1.  Of  the  slaves  abovementioned,  the  first  four  :  (one  bom  in  the 

house,  one  bought  one  received,  one  inherited,)  and  the  slave  self-sold, 
are  not,  of  right  released  from  slavery,  unless  they  be  emancipated  by 
the  indulgence  of  then-  masters.  * 

2.  “  A  slave  maintained  in  a  famine,”  becomes  emancipated  on 
repaying  what  lie  consumed  during  the  dearth,  and  on  giving  a  pair  of 

3.  “  A  slave  maintained  only,”  is  enfranchised  by  relinquishing 

bis  maintenance.  .' 

4.  “  A  slave  for  the  sake  of  his  bride,”  is  emancipated  by  quit¬ 
ting  her.  t 

5.  “  A  sla  ve  pledged,”  .is  redeemed  from  his  slavery  to  the  credi¬ 
tor,  ou  the  re-payment,  of  the  debt  incurred  by  his  [former]  master. 
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6.  .Should  any  one  of  these  slaves  rescue  his  master  from  danger 
menacing  his  life,  or  from  impending  peril,  he  is  entitled  to  emancipa¬ 
tion.  ■ 

7.  8*y<yana  declares  :  “  A  free  woman,  or  one  who  is  not  a 
slave  of  the  same  master,  becoming  the  bride  of  a  slave,  also  becomes  a 
slave  to  her  husband’s  owner,  for  her  husband  is  her  lord,  and  that  lord 
is  subject  to  a  master.” 

8.  Here  by  reason  of  the  connection  implied  by  the  tferm  slave, 

the  woman  is  understood  to  become  the  female  slave  of  the  master, 
suggested  by  that  term.  ' 

9.  The  female  slave  is  of  two  descriptions :  first,  not  mancipated 
to  any  one ;  and  secondly,  the  slave  of  another. 

10.  The  woman  of  the  first  description  becomes  simply  by  her 
marriage  with  a  slave,  the  female  slave  of  the  master  of  her  husband! 

11.  The  female  of  the  second  description  becomes  a  slave  with 
hflr  husband’s  permission,  but  not  otherwse. 

12.  In  like  manner  by  parity  of  reasoning,  if  a  man,  not  the 
sla  ve  of  any  one,  marry  a  female  slave,  then  he  becomes  a  slave  to  the 
master  of  his  wife. 

13.  But1  should  a  man,  the  slave  of  another,  marry  with  the  con- 
sc-nt  of  his  master,  he  becomes  the  slave  of  the  master  of  the  female  slave. 

14.  In  like  manner,  if  a  female  slave  unite  herself  in  marriage 
with  a  slave,  without  her  master’s  permission,  then  each  remains  the 
property  of  their  masters  respectively,  but  their  offspring  should  be 
shared  by  both  owners. 

15.  It  must  not  be  supposed  from  the  following  texts  of  Alanu, 
“Whatever  man,  owns  afield,  if  seed,  conveyed  into  it  by  water  or 
wind,  should  germinate,  the  plant  belongs  to  the  land  owner ;  the  mere 
sower  takes  not  the  fruit. — Such  is  the  law  concerning  the  offspring  of 
cows,  and  mares,  of  female  camels,  goats,  and  sheep,  of  slave  girls, 
hens,  and  milch  buffaloes,”*  that  such  offspring  belongs  exclusively  to 
the  owner  of  the  female  slave ;  for  the  female  slave  therein  mentioned, 
refers  to  one,  who  has  been  once  married,  [and  afterwards  contracted 
another  marriage  with  the  slave  of  a  different  owner.] — But  the  off¬ 
spring  as  above  described  of  a  female  slave  [regularly]  married,  must 


16.  Thife  is  concluded  the  Compendium  of  the  Law  of  Inheritance, 
by  Qri  Krshna  Tark&lankSra  BhattSchSrya, 
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PREFACE. 

Tb>  religious  ordinances  of  the  Hindis  inculcate  the  indispen¬ 
sable  necessity  that  a  man  should  be  survived  by  male  offspring  for 
performing  his  exequial  rites  and  other  purposes.  In  consequence,  on 
defect  of  real  legitimate  issue,  the  affiliation,  under  prescribed  rules,  of 
a  kinsman  or  other  person  is  enjoined :  and  an  individual, -thus  regular¬ 
ly  adopted,  acquires  the  filial  rights  which  attach  to  the  real  son. 
Tliis  law,  peculiar  perhaps  to  the  Hindu  Code,  must  often  operate 
harshly  towards  relatives  connected  by  the  nearest  ties  of  kindred  : 
and  it  is  not  surprising,  that  cases  of  great  importance,  involving  ques¬ 
tions  as  to  the  legality  of  an  adoption,  should,  (and  they  frequently  do,) 
arise. 

The  admirable  translations  by  Mr.  Colebrooke,  of  the  treatise  of 
Jlmuta-vShana,  and  that  in  the  Miteksliara,  on  the  law  of  inheritance, 
have  laid  open  to  all,  that  important  branch  of  Indian  jurisprudence. 
But,  though  the  judicious  notes,  subjoined  to  that  part  of  the  latter, 
treatise,  which  refers  to  the  succession  of  adopted  sons,  afford  valuable 
information  on  many  questions  of  consequence,  relative  to  adoption  ; 
still,  the  want  of  an  English  version  of  some  work  of  authority,  pro¬ 
fessedly  treating,  on  the  subject,  and  which  might  exhibit  the  law  of 
adoption  fully  and  connectedly,  has  been  sensibly  felt.  It  was  with  a 
view  to  supply  this  deficiency,  that  the  present  publication  was  under¬ 
taken  under  the  authoritative  sanction  of  Mr.  Colebrooke’s  advice. 

The  Dattaka-Miin£ns£  is  the  most  celebrated  work  extant  on  the- 
Hindu  law  of  adoption.  Its  author,  Nanda  Pandita,  has  attained  con¬ 
siderable  literary  pre-eminence — an  “  excellent  and  copious”*  commen¬ 
tary  by  him,  on  the  institutes  of  Vishnu,  denominated  the  Vaijayanti, 
exists  in  much  esteem,  and  he  likewise  was  the  author  of  a  commentary 
on  the  Mit4kshar£,  under  the  title  of  Pratitfikshara,  The  Dattaka- 
MimSnsS,  as  its  name  denotes,  is  an  argumentative  treatise,  or  disquisi¬ 
tion,  on  the  subject  of  adoption  ;  and  though,,  from  the  author’s  extra¬ 
vagant  affectation  of  logic,  the  work  is  always  tedious,  and  his  argu¬ 
ments  often  weak  and  superfluous — and  though,  the  style  is  frequently 
obscure,  and  not  unrarely  inaccurate, — it  is  on  tire  whole,  compiled' 
with  ability  and  minute  attention  to  the  subject,  and  seems  not  un¬ 
worthy  of  the  celebrity  which  it  has  attained.  But  whether  justly  or 
unjustly,  the  estimation  in  which  it  is  held,  peculiarly  suggests  its 
selection  for  the  purposes  of  the  present  publication. 

The  Dattaka-CliandrikS  is  a  more  concise  treatise,  on  the  same- 
subject,  by  Dftvarjda-bhatta,  the  author  of  an  eminent  compilation  of 
law  entitled  the  Smrti-Chandrika.  It  is  a  work  of  authority,  and 
supposed  to  have  been  the  ground-work  of  Nanda  Pamlita’s  disquisi- 


*  Mr.  Colebrooke  in  his  Preface  to  the  D.ijn-bhagt,  ic. 


lion.  The  doctrines  of  the  two  hooks,  vary  on  some  points,  aB^  SS.ttlC 
work  is  short.,  it  was  deemed  advisable  'to  include  it  in  tire  present 
publication. 

Having  said  thus  much,  in  explanation  of  the  selection  made,  the 
Translator  would  willingly  annex  some  account  of  the  authors,  ■whoso 
tracts  are  now  presented  in  an  English  dress.  With  very  limited 
opportunity,  however,  he  has  failed  in  ascertaining  any  particulars, 
relative  to  them,  further  than  that  they  are  both  writers  of  Southern 
India.  Of  the  Snirli-ChandrikS  of  Devanda-bhatta,  Mr.  Colebrooke 
observes, — “,This  excellent  treatise  of  judicature,  is  of  great  and  almost 
paramount  authority,  as  I  am  informed,  in  the  countries  occupied  by 
the  Hindu  nations  of  Dra  vira,  Tailinga  and  KarnSta ;  inhabiting  the 
greatest  part  of  the  peninsula  or  Dekhan.” — It  is  not  unlikely,  that  the 
Ilattaka-ChandrikJt  may  have  attained  equal  distinction. 

The  method  in  vdiich  Hindu  lawyers,  (and  indeed  Hindti  writers 
in  general,)  treat  every  subject,  is  highly  uncongenial  to  European  taste : 
and  in  fact,  in  order  to  acquire  or  retain  a  correct  knowledge  of  the  sub¬ 
ject,  treated  on,  and  the  author’s  peculiar  opinions,  indistinctly  blended, 
as  they  often  are,  with  those  of  others,  it  is  necessary  to  devote  much 
attentive  application, — generally  more,  than  inclination  and  leisure 
will  admit  of  being  bestowed,  by  the  officers  entrusted  with  the  admi¬ 
nistration  of  civil  justice  in  India.. — The  Translator  in  consequence,  in 
the  hope  of  augmenting  the  general  utility  of  the  work,  has  compiled, 
and  added  a  brief  Synopsis  or  summary  of  the  Hindi!  law  of  adoption  ; 
in  which,  it  has  been  attempted  to  exhibit  succinctly,  every  topic 
practically  important.  This  compilation,  of  course,  possesses  no  intrinsic 
authority  whatsoever.  Of  the  positious,  it  contains,  many  are  dubious, 
and  some  may  prove  erroneous.  Still  however,  it  is  hoped  that,  it  will 
he  found  useful,  in  directing  the  attention  of  judicial  officers  to  the 
various  questions,  which  may  arise  in  case  of  adoption — questions, 
■which  in  many  instances,  would  not  occur  to  those,  who  have  not  made 
this  branch  of  law,  the  object  of  particular  study,  and  which,  the  na¬ 
tive  officers,  on  whom  the  duty  of  exposition  devolves,  might  igno¬ 
rantly  or  wilfully  leave  unnoticed,  or  erroneously  solved. 

In  regard  to  the  law  of  inheritance,  important  distinctions  obtain,  in 
the  doctrines  of  the  Gaura  or  Bengal,  and  other  schools  of  law — and  this 
difference  has  given  rise  to  controversial  writing,  and  various  tracts, 
professedly  treating  on  that  branch  of  judicature,  as  received  in  the 
different  schools  respectively. — But  the  case  is  not  the  same,  in  regard 
to  the  law  of  adoption.  Some  difference  of  opinion,  may  be  indeed 
observed  amongst  the  individual  writers  on  the  subject,  but  it  does  not 
appear,  that  any  set  of  dogmas,  lias  been  espoused,  or  opposed,  as  the 
peculiar  doctrine  of  any  particular  school. — The  points,  on  which  any 
difference  of  opinion  obtains,  are  noted  in  the  Synopsis ;  and  the  trans¬ 
lator  has  in  some  instances  intimated,  what  appears  tc  him,  the  more 
correct  and  prevailing  doctrine.  But  compiled,  as  this  work  has  been, 
under  circumstances,  affording  little  facility  for  enquiry  or  collecting 
information,  he  lias  not,  from  an  apprehension  of  misleading,  attempted 
to  debar,  or  restrict  the  operation  of  any  particular  rule,  to  the  limits 
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of  any  peculiar  tract  of  country.  In  fact,  such  precision  is  scarcely  to 
be  attained.  Every  contested  question  or  dubious  point,  which  may 
arise,  can  only  be  determined,  by  reference  to  the  Hindu  law-officers ; 
who,  in  delivering  their  opinions,  would  be  guided  by  the  law,  as  gene¬ 
rally  received  in  the  part  of  India,  where  the  case  might  arise.  Much 
collision,  however,  of  decision,  would  be  obviated,  and  the  accuracy  of 
underrating  principles  attained,  if  the  opinions,  of  the  subordinate 
Pandits,  on  any  question  or  point  of  the  nature  referred  to,  were  sub¬ 
mitted  for  verification,  to  the  Pandit  of  the  Sadr  Diw&ni  ‘Ad&lat. 

Tim  translation,  particularly  of  the  more  abstruse  treatise  of  Nanda 
Pandita,  in  many  places,  unvoidably  partakes  of  the  obscurity  of  the 
original :  to  render  it  more  intelligible,  notes  have  been  occasionally 
introduced:  other  notes  have  likewise  been  added,  in  illustration  of 
particular  allusions  and  rites,  and  rarely  to  exhibit  variations  in  the 
reading  of  the  text.  It  is  hoped,  that  these  notes,  (they  may  always 
be  passed  by  others,)  will  not  prove  unacceptable  to  the  curious,  and 
still  less  to.  the  Sanscrit  reader,  whose  study  of  the  original  treatises, 
particularly  in  the  absence  of  all  commentary,  it  is  presumed,  the 
Volume  now  published,  is  calculated  to  facilitate.  The  addition  of  the 
Synopsis  has  superseded  the  necessity,  which  otherwise  would  have 
existed,  of  indicating  in  notes,  on  what  points  the  respective  treatises 
may  differ,  and  in  what  respects  they  may  he  supported  and  contra¬ 
dicted  by  other  authorities.  . 

Five  years  have  nearly  elapsed,  from  the  commencement  of  the 
translation  of  the  treatises  now  presented  to  the  public.  Its  progress 
has  always  been  retarded,  'and  often  totally  suspended  by  official  avoca¬ 
tions  and  other  causes.  This  circumstance,  no  doubt,  has  been  productive 
of  some  inaccuracies  and  omissions,  which  a  continuous  applica  tion  to 
the  work  would  have  obviated.  Much  labour,  however,  has  been 
bestowed  to  render  the  translation  correct,  and  it  is  hoped,  that  on  the 
whole,  it  will  be  found  a  faithful  version.  The  Translator  is  conscious, 
that  from  a  publication,  such  as  that  now  offered,  no  literary  reputation 
can  he  derived,  but  he  indulges  in  the  hope,  that  the  humble  merit  of 
having  devoted  to  an  useful  purpose,  some  hours  of  occasional  leisure, 
will  not  be  denied ;  and  ample  indeed,  will  he  regard  the  remunera¬ 
tion  of  his  labour,  if  this  meed  be  bestowed,  or  should  the  present 
work  be  found  in  any  degree,  to  facilitate  the  dispensation  of  civil 
justice  in  India. 

MoxgkeR,  \ 

1st  July,  1819.*  j 


*  The  manuacript  of  this  work,  was  sent  down  from  Mongcer,  to  a  friend  in  Cal¬ 
cutta,  who  kindlj  undertook  to  superintend  its  progress,  through  the  press,  in  which 
duty  tie  had  much,  experience :  to  his  death,  ana  the  change  winch  the  pursuits  and 
profession  of  the  Translator  have  undergone,  is  to  be  ascribed  the  great  delay  with  which 
the  publication  has  taken  glace. 


DATTAKA-MIMANSA. 


A  .TREATISE  ON  ADOPTION, 

BY  NANDA  PANJJITA. 


SECTION  I. 


Adoption  why,  and  by  whom  to  be  observed — By  a  Woman  when  ' 
valid — By  what  precept  ordained — What  descriptions  of  Sons  to 
be  Adopted  in  the  present  age. 


1.  Having  prostrated  himself  before  Vinflyaka,*  whose  two  feet 
Subject  pro-  are  to  be  adored  by  the  world,  Nanda  Pandita  argu- 

posed.  mentatively  discusses  the  subject  of  affiliation. 

2.  By  whom ;  how  qualified  ;  at  what  time ;  for  what  purpose  ; 

.  tjrom  whom ;  and  who  may  be  adopted  as  a  son  ?  That, 

iioued!CS  m  e  on  which  former  writers  have  not  deliberatively  treat¬ 
ed,  is  fully  propounded  here. 

3.  On  this  subject  Atri  says,  "  By  a  man  destitute  of  a  son  only, 
Atri  quoted  to  must  a  substitute  for  the  same,  always  be  adopted  : 

s 0*1  As  man  some  one  les°urce,  (yasmSt  tasmit prayatnatas) 

only  is  cnjoincdto  ^or  t^le  sake  of  the  funeral  cake,  water,  and  solemn 
adopt— and  why.  rites.” 


ANNOTATIONS. 

3.  By  a  man^Ac.  j  This  text  is  here  translated  so  as  to  conform  with  the.  interpre¬ 
tations  subsequently  given  by  the  author,  this  will  account  for  the  deviation  in  tome 
parts  from  the  more  obvioijs  sense  of  the  passage. 


S32 


Hindu'  law-books. 


4.  A  man  destitute  of  a  son  (aputra,)  is  one,  to  whom  no  son,  hu 
Term  “Apu-  *->(:en  born,  or  whose  son  has  died:  for  a  teen  of 

Ira”  of  Atri  9an^a  expresses.  "One  to  whom  no  soti has beeft 
explained.  horn  or  whose  son  lias  died,  having  fasted  for  a  SOU, 

Cankba.  Ac. Another  reading recites,  “The impotent  man  or 

also  one  whoso  offspring  has  died.” 

5.  “By  a  man  destitute  of  a  son,  Ac.”  Since  it  is  shewn  by  this, 

that  the  being  so  destitute,  is  a  cause;  in  omitting  to 
sold  "T^marf  ^to  at*°Pt  a  son>  an  offence  even  is  incurred ;  for  the  pre- 
ndopt'arnied  to  enjoining  the  production  of  a  son  being  positive, 

be  an  offence  and  it  results  that  the  contravention  of  it,  is  the  cause  of 
authorities  in  sup-  an  offence ;  and  on  defect  of  any  son  in  general,  ex¬ 
port  cited.  elusion  from  heaven  is  declared  in  this  text ;  “  Heaven 

awaits  not  one  destitute  of  a  son,  Ac.”*  And  further  in  the  following 
passage,  also,  a  son  in  general,  is  shewn  to  be  the  cause  of  redemption 
from  debt.  “  A  Br&hinana  immediately  on  being  born,  is  produced  a 
debtor  in  three  obligations :  to  the  holy  saints,  for  the  practice  of  reli¬ 
gious  duties:  to  the  gods,  for  the  performance  of  sacrifice :  to  his  fore¬ 
fathers,  for  offspring.  Or  he  is  absolved  from  debt,  who  has  a  son  :  has 
performed  sacrifices :  and  practises  religious  duties.” 

The  expression 

‘only’ in  the  text  g  “By  a  man  destitute  of  a  son  only.”)  The 
exclude  "adoption  “competency  of  one  having  male  issue  is  signified  by 
by  one  having  a  the  term  “  only”  in  this  passage. 


7.  By  this  the  word  *  distress’  (Spat)  used  by  Manu  in  the  follow- 
This  elucidatory  ing  text  is  explained.  “Whom  the  father  or  mother 
of  the  word  “  dis-  during  distress,  may  give  as  a  son,  confirming  the  gift 
tress”  in  a  text  of  with,  water,  Ac.”f  And  it  is  explained  in  the  same 
Socxplainedby  manner  by  AparSrka  “ during  distress  that  is  the 
Apariirka.'  *  J  adopter  having  no  son.”] 

S.  Or  it  may  be  interpreted  ‘  during  distress’  diming  a  famine 
and  so  forth:  as  in  the  MitSkshara.||  “By  specifying 
retadonasinthe  distress  it  is  intimated  that  the  son  should  not  be 
Mitaksliarii  notic-  given,  unless  there  be  distress :  this  gpohibition  regards 
ed.  the  giver.”  Accordingly  KStySyana.  “  During  a  season 

of  distress  the  gift  or  even  sale  [of  a  son]  may  be  made :  otherwise  the 
same  must  not  be  done :  this  is  the  injunction  of  the  holy  institutes.” 


explana 

* 

!l 


*  Both  passages  here  cited  are  from  the  Vedas. 


a  u.  1GS,  cited 
translation,  Ch.  1 
are  noticed. 


also  at  lei 
1.  Sect.  X 


r 


h  in  the  Mitaksharit  on  inheritance,  v. 
§  9.  and  notes  where  this  and  other 


Apararka  the  author  of  a  commentary  on  Manu.1 
On  inheritance,  vide  trass,  Ch,  1.  Sect.  XI.  §  10  aad  notes, 


dattaka-mi'ma'nsa'.  sec. 


9.  Mum  also  “  A  son  of  any  description  must  be.  anxiously 

V  y.  adopted  by  one  who  lias  none:  for  the  sake  of  the 
JW  of  Mtat-  funeral  cake,  water,  and  solemn,  rites ;  and  for  the 
o»  t  he  apbjeejef  celebrity  of  his  name.”  He  who  has  no  son  may  appoin  t 
adoption  cued.  "his  daughter  in  this  manner  to  raise  up  a  son  for  him, 
&c.,&c.” 

10.  As  for  the  instance,  appearing,  of  the  adoption  as  sons  of 
The  indication  DdvarSta  and  the  rest  by  Vijv&mtra,  and ’others, 

in  scriptnre  of  although  possessing  male  issue:  that  from  its  repug- 
sons  being  adopt-  nancy  to  the  revealed  law,  as  contained  hi  passages 
ed  by  persons  before  quoted  (v.'-  §  5,)  must  be  understood,  (in  the 
us ue^is  not  ooo-  s;ulle  manwer  lVS  ^le  eat”ig  tile  haunch  of  a  dog,  and 
elusive  of  a  revels-  80  forth,)  not  to  imply  the  existence  of  a  revelation 
tiou  to  that  elect,  [authorizing  the  act.*] 

Objection,  that  11.  It  is  not  to  be  argued,  that  a  revelation 
the  indication  of  a  recorded,  from  recollection,  does  not  supersede  the, 
re'ela|j01]  »uper-  indication  of  a  [different]  revelation :  for  it  is  of 
cd  fromnicmory  Svca*er  authority  being  supported  by  direct  passages 
anticipated  and  °f  revealed  law,  such  as  :  “  Heaven  awaits  not  one 
refuted.  •  destitute  of  male  issue and  so  forth. 


ANNOTATIONS. 

.9.  Manu  also.]  Two  texts  aTe  here. quoted.  The  first  though  also  cited  ill  the 
haltaka-Chandtiki  and  other  works,  as  from  Menu,  is  not  found  in  the  instil utes  of 
that  author.  It  may  however  be  from  Vrhat-Mami,  a  work  frequently  quoted  in 
law  treatises,  but  which  if  extant  is  very  rare.  The  latter  text  is  from  the  inst  itutes  : 
Its  sequei  is  thus.  “  [Saying.]  The  male  child,  who  shall  be  born  from  her  iu  wedlock 
shall  be  mine  fur  the  purpose  of  her  forming  my  obsequies.”  Manu,  9. 127. 

10.  The  adoption  as  sons  of  Devarala  and  the  rest,  &c.,  £c.]  On  this  subject,  I  lie 
following  passage  from  the  Vishnu  Purina  occurs.  **  Tlie  son  of  Viqvamitra  was 
funa-seplia,  a  descendant  of  Bhtgu  given  by  the  gods:  subsequently  lie  was  called 
Devarata.  And  afterwards  persons  called  Madhu-chclihanda,  Jaya-krit,  Devaslilak.i, 
Kachchhapa  and  Haritaka  were  the  [adopted]  sons  of  Viqvamitra.”  Viqvamilra  was 
horn  in  the  Kshatriya  or  military  class  and  by  excessive  devotion  raised  himself  (o  sacer¬ 
dotal  rank.  The  passage  quoted  has  reference  to  that  period  of  his  life  when  he  had- 
become  a  Brahmapn : 

The  eating  the  hannch  of  a  dog.]  It  is  recorded  of  Viqvamil.ra  that,  when  perishing 
with  hunger  he  ate  the  haunch  of  a  dog.  (v.  Manu  10.  10S.)  It  is  not  however  iu  be 
inferred  hum  this  that  there  exists  a  revelation  authorizing  the  act. 

11.  It  is  not  to  be  argued.]  The  author  anticipates  that  an  adversary  may  allege 
that  the  instance  recorded  in  scripture  of  Viqvamitrn  and  others  adopting  auoiher  son 
though  possessed  of  male  issue,  indicates  the  prior  existence  of  a  revelation  authorizing 
the  act:  and  that  a  revelation  so  indicated  is  more  cogent  Ilian  the  rules  of  revealed 
law  lecorued  from'memory  by  Atri  and  Manu  in  $  3  and  9.  This  objection  he  refutes. 


*  It  may  be  here  observed  once  for  all  that  words  or  sentences  included  wilhin 
these  marks  or  brackets  [  ]  are  not  expressed  in  the  original,  but  inserted  bv  the 

translator  to  complete  the  sense  of  I  he  text  or  render  it  more  ch  ar. 


however  if  you  |»>rl,inac!i<msl_y  insist  on  the  Wfwriur 
cogency  even  of  the  indication  of  a  revelation,  tp  a 
revelation  recorded  from-  memory:  then  we  aaaiiil 
Uiai.  a  man  though  possessed  of  male  issue,  may  adopt 
another  son  with  the  .sanction  of  such  issue:  on  ac¬ 
count.  of  tire  revelation  indicated  in  the  following 
passage :  “  By  that  which  our  father  recognised  we 
abide.  We  place  you  before  us,  you,  we  follow,  &c.” 
Neither  should  it  be  urged,  that  this  regards  the  mak¬ 
ing  an  elder  son,  not  the  adoption  of  a  son  ;  for  the  one 
would  be  invalid  if  the  other,  may  not  be  done.  It  is 
useless  to  enlarge. 


IS.  "  By  a  man  destitute  of  a  son.”  The  word  son  here  used  is 
The  worn  '‘sou”  >nc^usive  a^s0  of  the  son’s  son  and  gntndson,  for 
includes  the  son  through  these]  the  exclusion  from  heaven,  denounced 
and  grandson  of  in  such  passages  as  “  Heaven  awaits  not  one  destitute 
a  son  as  appears  0f  a  son”  is  removed  :  since  it  is  declared  in  the  text 
fium  subjoined,  that  the  mansions  of  the  happy  are  attained 

through  the  grandson  and  the  other.  “  By  a  son,  a 
A  text  of  Manu.  man  conquers  worlds  :  by  a  son’s  son,  he  enjoys  immor¬ 
tality  :  and  afterwards  by  the  son  of  a  grandson,  he 
reaches  the  solar  abode.”* 

14.  Nor  can  it  be  alleged  that  the  adoption  of  a  son  [though  a 
grandson  and  his  son  exist,]  is  for  the  sake  of  the 
Tlwy  es  well  as  funel.a]  obsequies  ;  for  from  this  text  it  appears,  the 
fonnuWnuir-r1"  ot,'lcr  two  a^-°  are  competent  to  perform  such  rites. 

“The  son  of  a  son  and  the  son  of  a  grandson  like 
these  the  offspring  of  a  brother,  &c.,  &c.”f 


15.  ‘  By  a  man  destitute  of  a  son.’]  From  the 
masculine  gender  being  here  used,  it  follows  that  a 
woman  is  incompetent  [to  adopt.]  Accordingly  Vasish- 
tha  ordains  ;  Let  not  a  woman  either  give,  or  receive 
a  sou  in  adoption  :  unless  with  the  assent  of  her  hus- 


It  follows  a  wi-  16.  From  this,  the  incompetency  of  the  widow  is 

dow  cannot  adopt;  deduced  since  the  assent  of  her  husband  is  impossible. 


ANNOTATIONS. 


Neither  should  it  be  urged  that  this  regards.]  The  passage  quoted  is  ap- 
-  fiom  tun  Vedas  :  but  the  translator  not  having  succeeded  in  discovering  it,  is 
,o  estimate  exactly  'he  scope  or  merit  of  ttie  arguments  used.  It  is  difficult  to 
that  the  author  means  to  assert  the  analogy  between  investing  a  younger  son 
aiorit.y  and  the  affiliation  of  a  stranger.  To  reconcilethispartsatisfsciorily.it 
necessary  1  o  assume,  that  the  passage  cited,  regards  the  q»se  where  a  father 
as  an  elder  son  in  preference  to  his  other  real  sons,  one  previously  adopted. 


•Maun  9. 137. 

t  From  the  Vishnu  Purana  v.  infra  Sect.  II.  §  60,  where  this  text  is  completed. 
}  Vasishtha.  IS.  4, 
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17.  No*  should  it  be  argued,  that  the  assent  of  the  husband  is  re- 
Nor  cm  it  be  quisite-  for  a  woman  whose  husband  is  living :  because 
«ii  ker  iatk»M  ,  she  is  subject  to  control:  but  not  so  the  widow,  for  men- 
•°*1***  tion  being  made  of  woman  in  general,  dependency  on 
fclieiseiin  de-'  contr°l  is  n°t  the  cause :  and  [were  it,]  her  subjection 
pendent  on  kiss-  *°  control  of  kinsmen  exists  as  shewn  in  the  follow- 
men.  ipg  text:  “On  default  of  these  the  kinsmen,  &c.” 

IS:  „If  it  is  Contended,  then,  that  she  may  adopt  a  son,  with  the 
Bat  my  not  assent  of  the  kinsmen  even  ;  it  is  wrong:  for  the  term 
adopt  aftth  their  “  Husband”  would  become  indefinite  :  and  the  purpose 
assent.  would  not  be  attained.  Now'  the  purpose  of  the  hus¬ 

band’s  sanction,  is  that  the  filiation,  as  son  of  the  husband,  may  be 
complete,  even  by  means  of  an  adoption,  made  by  the  wife. 

19.  Accordingly,  [as  appears,]  from  this  aphorism,  (“  lastly  of  the 
Satyashi-  m°tber,  first  of  the  father,  &c”)  the  connection  of  the 

dha  confirms.  son  affiliated,  through  the  w'ife  to  both,  is  declared  in 
the  following  compendious  rule  of  Satyfchfidha :  "Of 
the  son  by  marriage :  the  Kshatriva  or  wife’s  son  -.  the  son  made  :  the? 
son  of  an  appointed  daughter  :  the  son  affiliated  through  the  wife  : 
the  son  of  a  marriage  according  to  the  Asura  form  :  the  son  of  a 
female  given  as  a  gratuity,  [the  relation  of  lineage]  to  both  parents 
[obtains.]”  Now  the  connection  of  lineage  to  the  father,  is  the  filiation 
as  his  son ;  and  such  filiation  proceeds  from  the  sanction  only  of  the 
father ;  not  from  the  act  of  adoption  :  for  the  agent  of  that,  in  this 
instance,  is  the  wife. 

20.  "  ‘  The  son  by  marriage,’  is  the  son  received  with  a  pregnant 
Explanation  of  bride  (Sahddha.)  ‘  The  son  affiliated  through  the 

his  technical  w'ife,’ is  the  son  demanded  by  the  wife  (Stri-yachita) 
t-rms  by  Savara-  or  the  son  obtained  through*  the  wife  (Stri-sattaka.) 
svami  cited.  <  The  son  by  a  female  given  as  a  gratuity,’  is  one  born 
on  a  damsel  obtained,  as  a  fee  at  a  sacrifice.  The  rest  are  obvious. 
Thus  expounds  SavarasvSmi.” 


21.  And- in  the  case  in  question,  the  wife  being  mentioned  as  the 
from  one  of  -instrumental  means,  a  primary  author  of  the  act,  is 
which  the  neces-  obtained ;  for  otherwise,  one  accepted  in  adoption  by 
sity  of  the  prior  the  W'ife,  being  son  to  such  his  mother  [only],  since 
situation  of  the  Jug  connection,,  as  lineage  to  her  husband,  w'ould  be 
husband  is  infer-  -wanting,  his  incompetency  to  perform  the  funeral  rites 
of  the  husband  would  result ;  and  no  father  existing,’ 


ANNOTATIONS. 

17.  As  shewn  in  the  following. text.]  The  text  alluded  to  is  the  following  of  Yaj- 
fiavalkya :  “  The  father  protects  her  when  a  damsel.  The  husband  when  married  : 
sons  .iu  old  age  :  on  default  of  those  kinsmen,  a  female  attains  not  independence.” 

19.  Accordingly  as  appears  from  this  -aphorism.]  in  l In-  passage  from  Satyaslm- 
dha  the  term  ‘pitruli  occurs.  This  insj  cither  signify  ‘  lo  belli  fathers’  viz.,  the' adop¬ 
tive  and  natural  fathers*  or  as  translated  "to  boih  parenls”  the  father  and  mother. 
To  clear  the  ambiguity  and  confirm  the  latter  construction,  which  the  author  adopts, 
he  adduces  (he  other  aphorism :  “  Lastly  of  the.  mother,  Ac.” 

21.  And  iu  the  case  in  question.]  Tim!  oMhc  son  adopted  through  the  wife. 
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at.  Ins  marriage,  and  .so  forth,  the  paternal  family  and  other  partlflglum 
must  of  consequence  remain  unspecified.  . ; 

If  the  case  is  thus,  then  the  assent  of  the -wife  is  reqnimt* 
'■'li  e  filial  ion  for  the  husband  also :  for  the  purpose  [of  each  eanc- 
ttowcver  of  one  tion )•  would  ho  the  same;  fas  that  of  the  husband 
JmbrnJumiinf  >ti  01 1  hy  the  wile). — Tins  (if  alleged)  is 

tli'i  wile*  »  co  n  V10TW  ;  for  in  consequence  of  the  superiority  of  the 
plain  without  llm  husband,  by  Ins  mere  net  oi  adoption,  the  filiation  of 
saunliou  .of  Uio  .the  adopted,  as  sou  of  the  wile.  is  complete  in  the  same 
manner  as  her  property,  in  any  other  tiling  accepted 
1  by  the  husband. 

•2:1.  Moreover  Yachnspati,  Having  offered  a  burnt  offering 
Y;icli:is|i:iii  tic-  Ckwtva;  with  recitation  of  the  holy  words,  he  should 
claois  l:i«  inulii-  fake  an  unremoto  kinsman,  &c.”  In  this  text,  the 
of  women  to  indeclinable  past  participle  ‘Hutvft,’  (Having  offered, 

I)  oin  nica-  fcc.j.  indicating  the  government  of  both  verbs,  by  the 
the*  reouiwte'sv  saulc  agent,  being  used:  the  adoption  by  one  only, 
cnuiiuit.  "  who  mil}1-  offer  a  burnt  offering,  (Homa)  is  valid: 

mei  eiore  women,  from  their  disqualification  to  perform 
su;h  sacrament,  are  incapable  to  adopt.” 

21.  It  must  not  be  argued,  that,  since  under  a  text  of  £aunaka 
Or  if  i'oi-  tliis a  ^ie  employment  ,v*  a.pnest  is  according  to  the  ap- 
sr.bstitiii'c  bo  ad-  proved  doctrine,  the  “Homa’  maybe  completed  bv' 
missible,  they  can-  his  intervention :  lor  although  that  were  completed,  still 
not  perforin  the  would  the  adoption  [by  the  woman]  be  imperfect,  since 
prayers.  she  is  not  competent  to  perform  the  prayers  requisite 

for  the  same. 

25.  These  (^aunaka  has  specified :  “  And  taking  him  by  both 
-Which  <?au-  hands,  with  recitation  of  the  prayer  commencing 
ii aka  lias  sped-  (“  Devasyatva,  Ac. :")  having  inaudibly  repeated  the 
Ikd.  mystical  invocation,  “  AugSd-angat,  &c.”  having  kiss¬ 

ed  the  forehead  of  the  child*  &c.” 


23.  Nor  does  thus  the  want  of  power  of  Cudrns 
follow  :  for.  their  ability  [to  adopt],  is  obtained  from 
n.n  indication  [of  Law],  conclusive  to  that  effect,  in 
this  passao-e  :  “  Of  Qudras  from  amongst  those  of  the 
(j  U  1  f  Py  this  Vaclie-spati  is  refuted,  who 
says  :  “  Qftdras  are  incompetent  to  affiliate  a  son,  from 
their  incapacity  to  perform  the  sacrament  of  the 
tloma  and  prayers  prescribed  for  adoption,” 


ANNOTATIONS. 

2  i  Under  a  text  of  Caunaka.]  The  part  of  faunaka  here  alluded  to,  is  subse¬ 
quently  ci  led.  v.  §.  . 

2o-  “  An  gad -nilgai,  &c.”l  These  are  tbc  initial  words  of  a  passage  from  the  Vedas 
subsequent!;  cited  at  length.  “  From  my  several  limbs.  Sc.”  (v.  Sect.  7.§  7.) 

*  V.  infra.  Sect.  5.  §  15. 

+  paunaka  subsequently  cited  at  large,  v,  Sect.  2.  §  74. 
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37.  Since  the  [only]  power  of  widows  is  fixed  to  be  that  of 
Bat  the  inu-  **““8  Pr°Perty  during  their  lives,  it  is  established 
lily  applies  tciSlji-  that  they  have  not  power  to  adopt  a  son.  But  it 
(lows  oaly,»«Uet  must  not  be,  affirmed,  that  it  follows  that  in  tlie  same 
h°  manner  women  also,  whose  husbands  are  living,  are 

wl'ioscc»s”’tte  incompetent:  on  account  of  their  incapacity  to  per- 
obseraaM  ot par-  form  the  burnt  sacrifice,  prayers,  and  so  forth.  For, 

.  ticnlar  .,*ole**»j-  by  the  reservation  “  unless  with  the  assent  of  her  hus- 
ties,  may  h«  d»-  band"  ability  to  perform  what  is  principal  [via,  adop- 
pensed  with.  tion],  being  established,  from  their  consequent  power 
to  perform  what  is  subordinate  [viz.,  those  solemnities?],  the  burnt 
sacrament,  prayers,  and  so  forth,  might  be  inferred.  Therefore,  since 
A  text  cited.  tllis  passage  (“  of  women  and  Qfrdras  without 

prayers”)  a  dispensation  with  respect  to  prayers,  is 
established,  the  adoption  [of  the  women  in  question,]  would  be  valid 
without  prayers  ;  like  their  acceptance  of  any  chattel. 

28.  Besides,  this  part  of  the, text,  “unless  with  the  assent  of  her 
The  doctrine  of  husband,”  is  an  exceptive  exemption  from'  the  general 

the  author  further,  prohibition,  contained  in  the  part  preceding;  “  Let  not 
supported.  a  woman  either  give,  or  accept  a  son ;”  and  in  it,  the 

assent  of  the  husband  is  the  cause.  Therefore,  the  widow'is  incom¬ 
petent  [to  adopt]  ;  for,  her  husband  being  dead,  since  bis  assent  is 
impossible,  the  exemption  destitute  of  tlie  cause  [to  give  it  effect],  is 
without  validity ;  and  other  means  of  deducing  [her  authority,]  are 
wanting.  Thus  the  doctrine  of  every  writer  is  rendered  even  consistent. 

29.  Nor  must  it  be  argued,  that  this -being  the  case,  [that  is,  if 
Ai. ...  the  widow  may  not  adopt]  her  exclusion  from  heaven 

guincnt  refuted.  would  not  be  obviated.  .  For  that,  in  the  following 
text,  is  declared  by  Manu  to  he  removed  by  devotion 
to  pious  austerity.  “  Like  those  abstemious  men,  a  virtuous  wife 
ascends  to  heaven,  though  she  have  no  child ;  if  after  tlie  decease  of 
her  lord,  she  devote  herself  to  pious  austerity-.”*  Thus  the  whole  is 
unexceptionable. 

One  sou  may  30.  “By  a  man  destitute  of  a  son.”  From  the 

not  be  adopted,,  singular  number  being  here  used,  it  follows ;  that, 
by  more  thaft  one*  the  same  son  must  not  be  adopted,  by  two  or  three 
iallicr-  persons. 

SI.  But  would  not  thus,  the  law  as  to  the  son  given,  and  tlie 
Opponent’s  ob-  rest,  being  *  DvySmusliySynnas,’  (or"  sons  of  two 
jeetion  mention-  fathers)  be  contradicted  ?  Accordingly,  there  is  this 
oil-.  passage  of  law,  in  the  Prayogapfiri.jata.  “  Sons  given, 

purchased,  and  the  rest,  are  sons  of  two  fathers.  Their  marriage 


ANNOTATIONS. 

27-  A  dispensation  with  respect  to  prayers.]  l’rayers  here  must  be  considered,  as 
used  for  the  whole  6f  tlie  solemnities. 

SI.  A*  was  the  case  ot  f  rings  and  Voisira.]  The  translator  has  failed  in  disco¬ 
vering  the  particular*  of  the  ease  here  referred  to. 
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no  contradiction. 

33.  'flic  substitute 

The  sfibsl  it.nle  ;IU<1  lj]  10 


)oth  ii  natural  and  ; 


;  as  was  the  case  of  £ring»  «nd 

as  sou  of  two  fathers,  import* 

■n  adoptive  father  ;  and  the  pro- 
adoptivc  fathers.  Thus  there  is 


■iptions :  the  son  of  the  wife, 
to  a  text  of  Manu  which 
recites,  feaares  declare  these  eleven  sons,  (the  son  of 
the  who  and  the  rest,)  as  specified,  to  be  substitutes 
fortlie  real  legitimate  son  ;  for,  the •  obsequies  would 


ot  clt \  ( 


fail  (Kriyfllop 

34.  01  tliesc,  those  arc  substitutes  by  right  even,  who  are 

Of  Iliesc,  some  elated,  by  containing  portions  of  either,  of  the  hus- 
arn  subsi in’i cs by  band,  and  wife;  and  the  text,  [of  Manu]  intends  a 
inherent  r  i  g  b  t ,  restriction  Tan  to  the  substitutes  not  so  circumstanced]. 


o  bear  not  such  connection,  a 
e  of  passages  of  Law. 


35.  For  instance:  the  son  of  the  wife,  the  son  of  an  appointed 
daughter, the  daughter  appointed  to  be  a  son,  the  son  of 
enmneiatrti  °  353  an  unmarried  daughter  (Kanma),  the  son  of  a  twice  mar¬ 
ried  woman,  the  son  received  with  a  pregnant  bride, 
the  son  of  hidden  origin,  are  principal  substitutes,  as  partaking 
partially  of  portions  [of  the  pair],  from  their  kindred,  in  some 
instances,  to  their  mother  only,  and  in  others  in 
-Lo1'1'6  seco'il:'  a  small  degree,  to  both  parents.  The  son  given,  the 
“  so'  son  bought,  the  sou  made,  the  son  self-given  (Dattdt- 

ina),  and  the  son  rejected,  are  substitutes  in  virtue  of  express  texts  of 
Law.  Now,  the  term  ‘  substitute’  is  applicable  to  both  classes  even. 


A.XWmiONS 

S3.  The  substitute  is  of  eleven  descriptions.]  Tbr  followiniis  the  specification  of 

r 

-The  '  (judhotimiiia’  or  son  of  hidii 
—Tilt*.  £AnW  or  damsel's  son—Thc^ 

The  ‘  fauavaucUiU'  or  son  self-given,— and  the  ‘  £audra’  or  sou  by  a  ‘  £udr&*  woman.— 
These  teduncal  terms  arc  explained  fully  in  Sir  Win,  Jones’  translation  of  Manu, 
.  Chap.  0.  verses  158  to  17V — But  more  extensive  information  will  be  found  in  Chap. 
1.  «ect.  XI.  of  Tir.  Celnbrooke’s  translation  of  the  Mitakshara,  and  the  copious  aud 
Yci\  v  umoenotfs  uojoiueu. 

.50.  fyi  i.ije  same  manner  as,  &c.  |  Allusion  is  here  made,  to  an  elaborate,  and  ob- 
sutirc  disquisition  on  the  passasc  from  the  Aredas  quoted,  which  forms  the  17th  topic, 
'•iti*  chapter.  1st  Book  of  tbe'Mimansa.  It  is  there  proposed,  *.s  the  subject  for 
discussion,  whether  the  passage  in  question,  contains  a  precept  in  itself;  or  is  merely 
'.lunfirmntorv  of  a  precept  conveyed,  in  some  other  passage.  rThe  latter  position  is  »u  - 
inonsirated.  to  be  the  correct  one:  aud  it  is  shewn,  iu  the  course  uf  tbe  argument. 


rated,  by  Manu  — ihe  * -Kahatriva*  or  son 
son  given.  The  *  Krifnma’or  son  made 
;in — -lhe  ‘  Apaviddha*  or  son  deserted 
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by  reason  of1  its  frequent  use  [in  snob  general . sense] ;  in  the  same 
manner  sain  the  passage,  “He  places  Bricks;  (Srishti)”  the  term 

‘  Smbti’  [intends  bricks  generally], 

36.  It  fens  been  said  by  Medhatithi. — “  These  cannot  be  suh- 
MedhfUithi  stitutes :  a  substitute  is  supplied  on  defect  of  the 

riled,  who  drniee  means  of  completion  of  an  act  commenced. — Now  a 
that  adapted  sons  son  is  no  such .  means,  for,  he  is  the  primary  object  of 
can  be  aawtitiates.  the  act,  of  the  production  of  offspring  :  Hence  the  term 
Putra  (son,)  applying  even  to  the  son  of  the  wife,  and  other  adoptive 
Though  so  oal!-  sons,  the  designating  these  substitutes,  is*  for  hire  sake 
ed,  as  being  sue-  of  shewing  respect  to  the  son  of  the  body  (Aurasa)  ; 
cedaneous  smu.  for,  the  expression  ‘  substitute’  as  current,  denotes  a 
lesser  degree  of  benefit.  To  the  same  extent,  as  the  real  son  can  con¬ 
fer  much  benefit,  the  others  are  unable.” 

37.  This  must  be  canvassed ;  for,  the  position  to  be  proved. 
Doctrine  of  being  this,  that  the  sons  given  and  the  rest  are  not 

Medhatithi  can-  substitutes;  the  cause  assigned,  viz.,  the  not  being  the 
'»assed.  means  of  completing  the  act,  of  the  production  of 

a  son,  does  not  apply  to  the  persons  affected  by  the  point  to  he  proved: 
since  these,  as  they  already  exist,  are  not  liable  to  be  produced. 
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that  '  Srishti’  occurring  in  the  passage,  does  not  mean  particular  bricks,  at  the  laving 
of. which,  for  an  altar  and  so- forth,  ‘  Mantras’  in  which  that  term  occurs,  are  read  [hut 
bricks  in  the  general,  since  the  term  is  frequency  used  in, such  general  sense. 

36.  A  substitute  is  supplied.]  The  reader  is  referred  to  a  subsequent  note  to  §  47. 

Means  of  completion.]  The  Sanscrit  term  so  rendered  is  Anga.  Ill  the  language 
of  Logic,  it  signifies  the  materials,  or  means  of  completing  any  work. 


— ... _ :-■/ - J - - v- - ssumesthe  argument  of. 

to  be  this — A  substitute  is  supplied  on  defect  of  I  lie  means  of  completi..0  . 
commenced  : — adopted  sons  are  not  substitutes,  because  a  son  (real  or  adopted)  being 
the  object  of  the  act  proposed  (via.,  t.lie  production  of  a  son,)  is  no  completive  means 
(either  primary  or  as  a  substitute).— Accordingly  (if  this  be  the  meaning  of  Mvdhiitithi), 
ho  qorrectly  states  that,  the  reason  assigned,  does  not  apply  to  the  adopted 
sons,  or  persons  affected  by  the  point  to  be  proved-,  ns  these  already  enisling,  arc  not 
liable  to  be  produced. —  Medhdt.ithi  subjoins,  “  Hence  the  term  Putra  (son)  applying 
even  to  the  son  of  the  wile  and  other  adoptive  sons,  Ac.”— This  passage  gives  colour 
to  the  construction,  assumed  by  Kanua,  of  the  nreument  of  the  author  mentioned  : 
yet,  the  following  syllogism  exhibits  a  preferable,  if  not,  t.lie  move  obvious  sense  of  the 
argument  in  question. — A  substitute  is  supplied  for  the  deficient,  means  of  an  act  com¬ 
menced, — the  son  (legitimate),  being  the  object  of  the  act  proposed  (viz.,  the  producing 
a  son),  is  no  such  means — Therefore,  sons  given  andt.be  rest  cannot,  be  substitutes 
fnr  the  real  legitimate  son.  Manila  however,  rests  his  refutation  of  the  doctrine  of 
McdliAtithi,  by  snowing  in  the  following  section,  that  a  son,  though  not.  Ihv  means 
of  completing  the  production  of  a  son,  is  however,  the  moans  of  accomplishing  another 
act,  and  consequently  there  may  be  logically  a  substitute  for  a  son,  as  such  means. 


The  persons  affected  by  the  point  to  lie.  proved.]  The  single  Sanscrit  term  ‘Pakslm’ 
is  rendered  by  this  circumlocution.  In  the  language  of  logic  it  signifies,  the  party  ov 
object  whose  quality  and  so  forth,  would  be  affected  by  the  position  to  be  proved. 
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Vgain,  ill  the  precept,  enjoining  the  production  of  a  SoA,  the 
rllicr  So"*  the  object  to  be  produced,  is  no  means 'iof 

completion.  But  this  is  the  case  in  respect  to,  that 
precept  only,  not  any  other  precept. — For,  from  paa- 
iripture  such  its,  (“  or  he  is  absolved  from  debt  who  has 
v.  5;  ,>.)  tins  precept  resulting,  ‘  Let  him  procure  absolution 
through  n  son,’  it  is  established,  that  the  son,  as  being  the 
ial  cause  of  such  absolution,  is  a  means  of  completion  :  and 
mentality  ot  the  son,  is  even  expressly  declared  by  Manu, 
n.l  oilier  passages,  “  By  a  son,  a  man  conquers  worlds  Ac.” 


39-  If  this  be  the  ease :  then  there  may  be  for  the  sake  of  at- 
An  objection  taining  immortality,  and  the  solar  abode,  a  substitute 
disregarded  as  im-  for  a  grandson,  and  great  grandson — Be  it  so :  we  are 
material.  in  no-wise  affected. 

.  40.  Nor  does  an  identity  of  precept  follow,  from  both,  [viz.,  the 
Argument  of  precept  enjoining  the  production  of  a  sou,  and  tl'j.t 
opponent  anliei-  directing  the  attainment  of  redemption  from  de bi, 
paced  and  refuted,  through  a  son]  having  a  common  result :  for,  in  the 
same  precept,  the  two  instrumental  causes,  (connubial  intercourse  at 
due  season,  and  a  son,)  and  their  several  effects  (a  son  and  redemption 
from  debt,)  cannot  be  included :  and  were  they,  three  contradictory 
things  would  become  two. 


41.  Consequently,  the  s 
Correct  eonclu-  object 


being  the  instrumental  cause,  in  an 
result  from  which,  is  absolution  from 
debt  :  on  liis  failure  tlie  son  given,  and  the  vest  may 
without  repugnancy,  be  substitutes  :  in  tlie  same  man¬ 
tis  [at  a  sacrifice]  where  the  ‘  Soma’  plant  is  wanting,  the  ‘  putika’ 
substitute. 


42.  This 

Supported  by 


llanu. ' 


iven  is  made  obvious,  by  Manu  [who  says  ]  “  For,  tlie 
obsequies  would  fail”  (v.  §  33.)  Because  the  failure  of 
these  would  ensue  ;  if  on  default  of  a  legitimate  son, 
the  affiliation  of  a  substitute  might  not  take  place. 


ANNOTATIONS. 


identity  of  precept  follow.]  The  author  here  anl  i  uci 
it.  ff  the  two  precepts,  from  implying  the  same  result  (viz. 
identical ;  tlie  argument  of  our  authur  in  §  SS,  would  not  i 


_  ,  c  contradictory  tl  „  . 

it  due  season,  a  son  and  redemption  from  debt,)  would 
es  and  their  two  effects  are  enumerated  only  as  three  : 
led,  as  the  effect  of  one  cause,  ana  the  cause  of  the 


41.  Whore  the  Soma  plant  is  wanting,  &c.]  This  is  in  allusion  to  the  following 
rule  in  the  Vedas.— “  Should  he  be  unable  to  procure  the  Soma,  let  him  cut  the  puli- 
ha.”  This  rule  forms  the  subject,  of  an  elaborate  disquisition  ill  the  13th  topic,  did 
section  of  the  Gth  Book  of  the  Mfmausa  of  Jaimini. 
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Obsequies,  are  funeral  rites,  consisting  in  presenting  oblations  of  food  ' 
AndAtri.  end  water,  and  so  forth.  In  the  same  manner  by 
Atri  also  [it  is  said]  ;  "  For  the  sake  of  the  funeral 
cake,  water  and  solemn  rites”  (v.  §  3.)  Thus  the  whole'  is  unim¬ 
peachable. 

43.  -  "  There  is  no  substitute  for  mastership,  a  wife,  a  son,  a  coun- 
PraWMtkm  b  **7’  *‘me>  fire>  the  divinity,  an  act  and  word,  &c..”  as 
of  ^or  a^°  t',e  exclusion  of  the  substitute  for  a  son,  by 
the  substitute  for  this  text  of  Satydshfidha  ;  that  [is  propounded  by  the 
a  son,  noticed  and  author),  after  having  authorized  to  one,  having  no  son, 
reconciled,  a*  be-  a  substitute  for  the  same,  (in  such  passages  as  that 
mg  particular  mot  gubjoined,)  for  the  sake  of  obviating,  the  recital  of  the 
genera .  benediction  [therein  alluded  to].  "  He  recited,  for 

offspring,  that  benedictory  prayer  called  “  Jyotishraati.”  Accordingly, 
there  is  this  passage  of  revealed  Law.  “  He,  to  whom  no  son  may 
have  been  born,  should  recite  for  offspring,  tire  prayer  commencing 
‘  Jyofashmati.’” 


*  44.  So  in  the  Sitman  Veda,  in  the  part  treating  on  father  and 

This  opinion  of  sob  after  having  by  such  passages  as  “The  father  of 
the  author,  con-  such  a  one  sacrifices,  &c.,”  authorized,  to  one  destitute 
firmed  by  a  parall- '  of  a  son,  the  substitute  for  the  same :  [the  subsequent 
el  instance  in  the  >  prohibition]  is  meant  to  avoid,  such  particular  passages  ; 
faaraan  Veda.  but  not  intended  to  exclude,  in  every  ease  even,  a  sub¬ 
stitute  for  a  son  ;  for,  that  would  contradict  the  following  and  other 
passages  of  recorded  Law  :  “  A  substitute  for  a  sou  must  be  adopted.” 
(§  3.)  “  To  be  substitutes  for  the  real  legitimate  son.”  (§  33.) 


45.  It  is  next  deliberated,  whether  this  substitute  for  a  son,  who 
Discussion  pro-  “  <*dained  is  so  in  virtue  of,  the  precept  enjoining 
posed  as  to  the  tfle  production  of  a  son,  or  that  regarding  the  funeral 
precept  in  virtue  obsequies.  For,  allusion  has  been  made,  as  to  both  ; 
of  which  the  sub-  for  instance,  with  respect  to  the  precept  to  produce  a 
stitute  for  a  aon  SODj  by  the  first  part  of .  Atri’s  text.  “  By  a  man  des- 
14  0  '  titute  of  a  sou  only,  a  substitute  for  the  same,  must 

always  be  adopted,” — and  with  respect  to  the  precept  regarding  funeral 
obsequies,  by  the  concluding  part  of  the  same  text :  “  For  the  sake  of 
the  funeral  cake,  water  and  solemn  rites.” 


ANNOTATIONS! 

13.  That  [is  propounded  by  the  author],  after  having  authorized,  .V.rfj  Nauda  Pan- 
dita  assumes  that  the  prohibition,  of  a  substitute  for  a  sou,  by  Satyashadha,  here 
noticed,  is  only  with  reference  fo  the  particular  passage  rcciicd,  by  which,  I  hat  author 
had  previously  authorized,  such  substitute  for  the  particular  purpose  therein  con¬ 
templated.  ’ 

For  the  take  of  opiating,  &c.J  A  different  reading  of  this  passage  in  the  original 
is  found:  *  ivingmsanV  instead  of  ‘  d^irayansana’ — If  the  latter  be  correct,  (which 
it  does  not  appear  to  be,)  the  translation  should  be,  *  for  the  sake  of  obviating  the  appel¬ 
lation  of  childless.* 


Hindi;'  law-books. 


40.  Of  these  positions,  the  first  is  not  correct:  for,  then  mb  be 
Not  by  tint,  no  substitute  in  virtue  of  tins  precept  to  produce  ftafp ; 
directing  the  pro-  as  the  son.  by  reason  of  being  the  object  to  be  pro¬ 
duction  of  a  son.  diiuetl.  is  no  moans  of  completion. 

47.  Neither  is  the  second  accurate ;  for,  a  contradiction  would  be 
Nor  that  re-  involved.  I  ho  -substitute  for  a  son  is  ordained  for 

garding  the  funer-  one  having  no  male  issue:  blit  not  funeral  obse- 
al  obsequies.  quics  performed  by  such  person.  :  and  exequial  rites, 
the  agent  of  winch  is  a  son.  [arc  ordained] ;  but  there  is  no  pre¬ 
cept  executed  bv  a  son,  directing  a  .substitute  on  his, (the  son’s)  account. 
Nor  is  there  a  .substitute  for  an  agent. 

48.  Or  it  also  ma-  he  affirmed  that  the  substitute  is  supplied. 
An  adversary’s  with  respect  to  being  an  agent,  in  the  performance  of 

mode  of  recoiled-  the  act,  but  not  in  respect  to  enjoying  the  fruit ;  in 
mg  the  difficulty  the  same  manner  as  in  the  case  of  the  death  of  either 
anticipated.  0{  the  seventeen  priests  engaged  in  a  sacrifice  . (Satra), 

a  substitute  is  supplied,  with  respect  to  being  an  agent  in  the  act:. so 
also,  in  the  case  m  question. 

49.  This  also  is  wrong ;  for,  the  cases  are  not  parallel.  In  the 
And  contro  instance  ol  the  sacrifice,  the  substitute  is  for  one,  by 

verted.  whom  an  act  was  commenced :  But  in  the  case  pro¬ 

posed,  since  the  acts  commencement  even,  (being  com¬ 
pletely  non-existent,)  is  impossible,  how  can  there  he  a  substitute  ? 
Nor  is  the  commencement  oi  an  act,  by  a  substitute,  admitted  by  one 
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ft 


Quid  be  the 


gon^ofthe1! 


t  folk 


Tile  translator  is  far  from  confident, 
:ure  part,  of  which  different  readings 
de,  the  following  maxims  of  Hiudu 
usMiuic  ior  the  agent,  or  object  of  an 
lotion  :  should  these,  or  any  of  them 
i  by  the  agent  only.’— Now, 
ordained  in  virtue  of  a  precept  direct- 
tffirroed,  that,  the  person,  for  whose 
ner  of  the  obsequies,  are  the  same 
muc  is  supplied,  is  the  individual, 
cm  umy,  can  constitute  a  substitute 
ws,  that  the  individual  in  question, 
re  admitted,  to  be  distinct  persons  : 


and  thus  a  contradiction  would  tie  involved.  Accordingly,  the.1  author  with  reason 
says,— “  The  substitute  for  a  son,  &u.  Moreover,  a  son,  being  the  agent  of  the  act, 
ciijoined  in  a  precept,  directing  tile  performance  of  obsequies,  the  author  further  re¬ 
futes  the  doctrine,  that  a  son  is  ordained,  in  virtue  of  that  precept,  by  adding,  in  allu¬ 
sion  to  the  maxim  above  specified,  “  Nor  is  there  a  substitute  for  an  agent.” 


48.  Or  it  also  may  be  affirmed  that]  The  author  anticipatefqthat  it  might  be  alleged 
in  support,  of  the  position,  which  he  controverts,  that  a  substitute  might  be 
supplied,  in  virtue  of  the  precept  proposed,  merely  as.  the  performer,  of  the  act 
required  ;  as  iu  the  case  alluded  to  in  the  text. 
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60.  Or  it  may  be  next  alleged  that  there  is  a  precept  regarding 
AmMmi  mrAs  oblations  of  food,  and  so  forth,  performed  only  by  one 
anticipated  -md  basing  no  son,  at  his  own  funeral  repast  (prSddha), 
rejected.  .  taking  place  during  his  life.  In  virtue  of  this  only,  is 
a  8ubatjt*rte  fordained].  This  is  likewise  incorrect :  for,  if  [in  this  case] 
there  rpijjmt  be,  the  substitute  for  a  son,  the  precept  itself,  regarding 
the  fhberiu  repast  to  take  place  during  the  life  of  the  individual,  would 
Ire  of  no  effect.— Besides,  himself  being  the  agent,  in  the  performance 
of  the  flineral  repast,  taking  place  during  his  life ;  the  substitute  would 
be  even  for  himself,  not  for  the  son :  since  the  son  [in  this  case]  is  not 
the  agent.  , 

51.  Therefore,  in  virtue  of  the  two  precepts  first  mentioned. 

Cohclu«on,that  there  can  be  no  substitute  for  a  sou.  Moreover,  the 

in  virtue  of  neither  assigning  also  as  a  reason,  “For  the  sake  of  the  fune- 
°f  4*!f  ,  precepts  jg]  water  and  solemn  rites”  (§  3)  would  be  inap- 
stitutrortained  posite ;  for,  it  would  not  apply,  to  the  person  to  be 
supported  by  an  affected  by  the  point  to  be  proved.  It  has  already 
argument  applies,  been  said,  that  exequial  rites,  performed  by  the  man 
bte  to  both.  having  no  son,  are  not  suggested* 

52.  The  question  is  thus  solved :  “  By  a  son,  a  man  conquers 
Difficulty  sol-  wor^s>  &c  ”  In  virtue  of  the  precept,  implied  in  this 

red,  and  a  precept  and  other  texts,  and  supported  by  confirmatory  pas- 
shown  in  virtue  sages,  (such  as  “Heaven  awaits  not  one  destitute  of  a 
of  which  a  son  is  son”)  ;  on  failure  of  the  legitimate  son,  the  son  of  the 
ordained.  wife,  and  tlie  rest,  are  ordained  to  be,  the  eleven-fold 
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IHN1>C'  1J 


substitutes:  .-mil  in  tbe  p’ 
operate  in  1  t  1> 
•severally,  as  the  effect  to 
added  "  For  tlie  sake,  nf  tin 


Oilier  term 
of  the  deceased, 


that  is,  the  , 
and  so  forth.  Sole! 


Ma-.pt  alluded  to,  an  act  being  requiitd,  to 
|lt  tl  htat  if  Heaven,  and  the  son, 
he  produced,  and  the  efficient  mearatft. is 
fiiucial  cake,  water  and  solemn  rites."- 
-  (§  3)  signifies,  that  in  the  present  ease,  no 
l  1  1  in  such  cases,  as  [that 

cd  in  tins  passage]  -The  barren  woman,  in 
year,  is  to  he  superseded.” 

funeral  repast. — Water] 
mg  water  in  the  two  united  palms, 
ites]  meaning,  rites  in  honor 


ination  and  the  like.  These  are  the 


(lietu) : 

55.  The  reason,  occasioning  the  adoption,  is  the  cause.  This, 
A.  distinct  alii-  from  being  used  in  the  singular  number,  shows,  that 
Iiation  not.  neecs-  these  ceremonies  collectively,  are  the  cause,  and  not 
sary,  for  each  exe-  individually;  and  consequently,  the  meaning  is,  that 
quial  ceremony.  there  is  not  a  distinct  affiliation,  severally'  for  each ;  but 
one  adoption  only,  on  account  of  the  whole  :  for,  on  default  of  a  sifti, 
the  failure  of  the  oblation  of  food,  and  other  rites,  is  the  consequence. 

As  confirmed  5G-  Accordingly, Mann  says  “Sages  declare  these 

by  a  phrase,  from  to  be  substitutes  ;  for,  the  obsequies  would  fail  (kriyfi- 
a  text  of  Maim.  lopSt).”*  Here,  this  part,  “  for,  the  obsequies  would 
yvhicli  i  s  ex-  fail  ’  is  a  reason,  subjoined  on  a  negative  hypothesis  ; 
1'  ‘m’ei '  “  The  meaning  is, — because,  if  there  were  no  substitute 

for  a  son,  the  obsequies  would  fail.” 

57.  Or,  there  may  be  this  disjunction,  [of  the  compound  term 
Another  expo-  ‘  kriyalopSt  •’  kriy4  +  ]  alopfit — alopat,  would  then  be, 
sitiori  of  it  sug-  the  fifth  or  ablative  case,  used  after  the  rejection,  of 
gested.  the  indeclinable  past  participle,  formed  by  the  affix 

‘  lyap  The  meaning  is, — for  the  sake  of  preventing  a  failure. 
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the  precept, 
or  the  agent 
in  virtue  of 


enjoining  the  conquest  of  worlds  by  a  son,  the  son  is  neither  the  object 
:  hut  the  means  of  the  act ;  therefore,  there  may  be  a  substitute  for  a  son, 
this  precept :  again,  the  objection  just  made  to  the  two  precepts,  first 
ocs  not  apply  to  this  precept-  Here  the ‘Prakiqa’ or  person  affected  by 
lie  proved,  is’the  soli :  that,  point,  that  lie  is  an  efficient  means  for  the  con- 
inim-nt  of  Heavens  ;  the  reason,  of  course  as  before  ;  and  it  here,  accurate- 
the  Paksha :  that  person,  and  the  performer  of  the  exequial  rites,  being 


55.  This,  from  being  used  in  the  singular  nui 
dodaka  kriyalieloK’  translated,  ‘  for  the  sake  of  the 
rites  ’—Here,  ‘  hetoK’  (‘  lor  the  sake’)  is  the  fifth  or 


mher. J  Atri  has  in  his  text  *  pin- 
3  funeral  cake,  water  and  solemn 
■  ablative  case  singular,  of  ‘  hetu’ 


57.  Or  there  may  be  this  disjunction,  ftc.]  In 
‘  kvivilop.it,’  occurring  in  the  text  of  Mauu  (§  33),  kr>*‘ 
be  obtained— For,  by  the  rules  of  orthography  :  kriy 


]  In  disjoining  the  compound  term 
,  kriyi+iopat,  or  kriyi-palopit,  may 
riyalopat  would  be  equally  produced, 


*  Vide  supra,  §  32. 
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58.  “On  .  Mure  of  the  son,  let  the  wife  be,  &c.,”*  although,  by 
Thtn»h  lk<  this  and  other  passages,  the  capacity  of  the  wife,  and 
vile,  uidthetMt,  other  [heirs]  also,  to  perform  the  obsequies,  is  declared : 
ma/  prifawetM  still,  it  must  be  unquestionably  affirmed,  that,  from 
:  the  authority  of  such  passages,  as  this  (“  Heaven  awaits 

bj  1  not  one  destitute  of  a  son”),  the  mansions  of  the  happy, 

so  VWliiri-  a  ■  attainable  by  obsequies,  performed  by  a  son,  are  not 
those  executed  by  acquired  by  such  rites  executed  by  the  wife,  and  the 
a  son-  rest.  For,  otherwise,  the  wife  and  other  heirs,  of  one 

destitute  of  male  issue,  being  competent  to  perform  rites,  which  would 
be  equally  effective ;  the  specification,  of  failure  [of  the  so/)],  would  be 
unmeaning ;  as  an  alternative  results,  from  such  equality. 


59.  Hence,  for  the  acquisition  of  some  particular  Heaven,  to  be 
Conclusion  that  attained  by  obsequies  performed  by  a  son,  the  sub- 

a  substitute  fora  stitute  fora  son,  is  indispensable.  And,  it  is  said  by 
18  “”*"“7  Medhatithi,  "  Now,  as  for  the  assigning  there,  the  first 
feet*  SPtt  *"  gradation  to  the  legitimate  son,  that,  is  not  productive 
Medhatithi  on  any  temporal  effect,  [but,  on  account  ofj  excessive 
this  subject  spiritual  benefit:  to  the  same  extent,  as  the  legitimate 
noticed.  son,  can  confer  much  benefit,  the  others  are  unable — and 

‘  substitute’  as  generally  accepted,  implies  a  diminution  of  benefit.” 

60.  Kriyalopat.J  The  ‘  kriyS’  or  act,  here  alluded  to,  is  from 
Interpretation  “  ‘knyate,’  what  is  done: — the  precept  [by  which  it 

by  that  author  of  is  enjoined],  ‘  offspring,  must  be  produced.’  Let  there 
the  phrase ‘kriya-  be  no  omission  (lopa),  of  this. — This  precept  is  per- 
lopat  Cited.  emptory :  in  some  manner,  or  another,  it  must  be  ac- 
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whether  lopat,  or  alopat,  were  subjoined  to  kriya  : — that  is  in  the  first  case,  no  per¬ 
mutation  of  letters,  would  take  place  :  and  in  the  second,  a  single  long  4  would  he  sub¬ 
stituted  for  the  final  long  4  ot  kriya,  and  initial  short  a  of  alop4t.  Accordingly,  the 
author  after  preferring  that,  mode  of  construction,  by  which  ‘lopat’  would  be  read,  here 
indicates  the  other,  which  would  give  ‘  alopat.’ — This  latter,  is  in  fact,  that  adopted  by 
the  scholiasts  of  Manu. 

Used  after  the  rejection  of  the  indeclinable  past  participle  formed  by  the  affix 
‘  lyap.’]  The  terra  ‘lyap’  in  the  text,  is  used,  to  denote  the  participle,  of  which  it  is  the 
grammatical  affix  :  its  first  and  last  letters  are  servile.  The  author  alludes,  to  an  cmen- 
datory  rule  of  Katy4yana,  on  P4mni,  2-3-2S— the  result  of  which,  is  this, —If  a  mode 
of  expression,  composed  of  an  objective  or  accusative  case,  and  the  indeclinable  parti¬ 
ciple-ending  in  ‘  lyap,’  might  have  been  used,  but  is  rejected  :  and  the  ablative  or  fifth 
case  be  adopted  ;  it  denotes  the  object  to  such  part  iciple. — Thus,  “  lie  sees  from  the  top 
of  the  bouse  (prasad4t)”  that  is  -.  “having  mounted  (nruhya),  the  top  of  the  house,  lie 
sees.”  In  the  same  manner,  the  author  regards  the  ablative  case  ‘  alopat,’  where,  the 
second  mode  of  construing  the  term  kriy Alopat,  occurring  in  Manu’s  text  (f  33),  may 
be  preferred  ;  thus,  “  sageB  declare, - on  account,  of  preventing,  a  failure  of  obse¬ 

quies  (kriy41opat) that  is, — ‘  having  intended  a  prevention,  of  a  failure  ot  obsequies’ 
(kriydlopam-udeqya). 


58.  As  an  alternative  result.]  The  rites  might  be  indiflcrcnt!y  performed,  by  (he 
son,  or  wife  and  otjier  heirs. 

CO.  Kriya  or  act,  &o.]  Medhatithi,  the  author  of  a  commentary  on  Manu,  ex¬ 
plains  the  term  kriya,  occurring  iu  this  phrase,  as  signifying  the  act  of  acquiring  a  son. 


♦  9’ankha.  The  sequel  is  thus  “  [The  performer  of  the  funeral  riles]  :  ou  her  default 
the  whole  brother.” 


m.viHj 
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complislted,  by  the  Itoustflmldor.  Of  the  offspring  A(  real 

legitimate  son  is  the  first  in  nndc  ;  should  mieli  not  be  aoqaiMd^  ttnae 
descriptions  of  sons  [that  of  the  wife  and  the  rest],  must  be  tawrted 
And  canvassed:  to.”— This  interpretation  by  ttiat  author  [MedMtithi] 
cither  of  two  alone,  must  fie  canvassed.  It  is  said  [by  him],  that, 
meanings  attri-  the  precept  directing  the  adoption  of  the  non  given, 
thor  •  10  '  lU"  "ntl  t'1'R  's  a  substitute  for  tliat  directing  the  pro- 
or’  creation  of  a  son;  or  perhaps  that  the  son  given,  and 

the  rest,,  are  the  substitutes  for  a  legitimate  son  ? 


01.  Of, these  [supposed  meanings],  the  first  is  not  correct:  for, the 
']iie  fast  shown  substitute  of  an  act,  is  forbidden,  in  the  passage  “  of 
to  he  inaccurate,  the  divinity,  fire,  a  word,  an  act,  &c.”  Neither,  is  the 
The  second  also,  second  accurate  ;  since  it  would  be  at  variance,  with 
preceding  passages  [of  the  same  author]  ;  such  as,  “  These  [the  wife’s 
son,  and  the  rest]  cannot  be  substitutes,  &c.”  (§36).  For,  in  this 
passage  it  is  declared,  there  can  be  no  substitute  for  a  son  :  as  a  son, 
by  reason  of  being  the  object  to  be  produced,  is  no  means  of  completion. 

62.  Therefore,  from  the  term  ‘  kriya’  (in  the  expression  ‘  kriyfilo- 
Correct  inter-  P^tf],  the  precept  to  produce  a  son  cannot  be  inferred  ; 

preiation  of  the  but  on  the  contrary,  funeral  rites  alone  must  be  no¬ 
te  rrn  ‘kriva’  derstood  :  on  account  of  unity  of  import  with  the 
S'10W11-  text  of  Atri,  which  expresses:  “  For  the  sake  of  the 

funeral  cake;  water  and  solemn  rites.”  It  would  be  useless  [to  enlarge.] 

63.  ‘  Prayatnatas’  (resource)].  The  affix  ‘  ta$il’  of  the  fifth  case. 
Explanation  of  is  used  to  form  this  word,  for  the  sake  of  agreeing  in 

Atri’s  text  re-  construction,  with  the  preceding  terms  “  yasmat  tas- 
sumed.  mSt”  (with  some  one) :  and  consequently  the  meaning 

is,  that  by  some  one  resource  (or  mode)  whatsoever,  a  substitute  for  a 
son  is  to  be  affiliated. — And,  although  in  that  text,  any  resource  in  ge¬ 
neral,  is  mentioned,  still,  since  eleven  descr  iptions  of  sons  have  been 
ordained,  eleven  resources  only  are  recognized. 
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This  is  contrary  to  the  interpretation  of  other  scholiasts,  and  general  acceptation :  ac¬ 
cording  to  which,  in  this  and  similar  passages,  it  bears  its  secondary  sense  of,  '  obse¬ 
quies’  or  solemn  rites,’  &c. 

By  the  householder.]  The  Grihl  or  householder,  is  the  second  of  the  orders  or  stages 
(aqrama),  prescribed  for  the  devout.  These,  are  thus  enumerated,  in  Mr.  Colebrooke’s 
translation  of  the  Koslia  of  Amara  Sinha— 1st.  The  religious  stadent  (BrahmachArf) 
who  lias  received  investiture,  and  is  unmarried. — 2d.  The  householder  (Griht)  or  mar¬ 
ried  man  —3d.  The  hermit  or  anchoret  (vanaprastlia)— 4th.  The  mendicant  ot  ascetic 
(Bhikshu), 

63.  The  meaning  is,  that,  by  some  one  resource,  &e.]  The  author  presently  wilt 
apparently  forget  this  his  interpretation  of  the  term  prayatnatas,  occurring  in  Atri’s 
text.  In  Sect.  4,  §  21,  lie  suggests,  that,  the  same  word,  in' a  teat  of  ^aaunaka,  may  sig¬ 
nify  ’  on  account  of  the  distress  of  the  adopter’ :  viz.,  the  want  of  male  issue.  This  lie 
confirms  by  referring  to  the  text  of  Atri :  thereby  indicating  that  the  word  in  question, 
lias  there,  a  similar  import. 
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>  64  "  Sons  of  many  descriptions,  who  were  made  by  ancient  saints 

Tin  «M  aiwa.  cannot  now  be  adopted  by  men :  by  reason,  of  their 
and  tie  mi  deficiency,  of  power,  &c.”  On  account  of  this  text  of 
tinat*  aafcfioa*-  .Vrhaspati,  add  because,  in  this  passage,  (“There  is  no 
*jer?  “5*"*) adoption,  as  sons,  of  those,  other  than  the  son  given, 
admitted.  and  the  legitimate  son,  &c.”)  Other  sons,  are  forbidden 

by  Qaanytk*;  in  the  kali  or  present  age,  amongst  the  sons  however, 
[who  hnki)  T»enanentioned,]  the  son  given,  and  the  legitimate  son  only, 
are  admitted.  , 


illoatrati 
other*  01 
of  a  text 
Sara. 


of  Para- 


65.  The  term  “  given”  is  inclusive  also,  of  the.  son 
made,  (kritrima)  on  account  of  a  text  of  Par^ara,  on 
the  occasion  of  treating  on  the  law  of  the  kali  age,  which 
expresses,  “  The  son  of  the  body,  (aurasa),tlie  son  of  the 
wife,  also,  the  son  given,  the  son  made,  &c.” 


there  of  the  wife’s 


prove  that  such 
son  in  its  teblini- 


66.  Nor,  is  it  to  be  argued  from  this,  that,  in  the 
kali  age,  there  may  be  the  son  of  the  wife  [technically 
so  called]  :  for,  such  is  forbidden,  by  the  mere  prohibi¬ 
tion,  against  the  appointment  in  that  age,  [of  a  wife 
to  raise  issue  to  her  husband  by  another.] 


67.  Should  it  be  contended,  that,  then  an  option  would  proceed. 
Contrary  argo-  from  the  wife's  sou,  being  ordained,  and  forbidden 

meat  of  an  ad?er-  [by  different  authorities].  It  is  wrong,  for  many  ob- 
sary  anticipated,  jections  would  be  the  consequence. 

68.  Again,  if  it  be  asked,  in  what  light  then,  the  mention  of  the 
And  the  men-  son,  of  wife,  in  this  passage,  [must  be  regarded]  ? 

t.ion  of  tlie  eipres-  We  reply,  as  an  epithet  of  Aurasa,  (the  son  of  the 
sion  reconciled,  body).  Accordingly  Manu  says  :  “  Him,  whom  a  man 
has  begotten  on  his  own  wedded  wife,  let  liim  know  to  be  the  first  in 
rank,  as  the  son  of  his  body,  (Aurasa).” 

SECTION  II. 

Who  is  to  be  adopted,  ? 

1.  Of  these  two:  the  rules  regarding  the  '  Dattaka/  or  adopted 
Rales  regarding  son,  are  now  propounded.  The  three  points,  on  this 
the  adopted  awn  subject,  to  be  considered,  are, — who  is  to  be  adopted? 
Topic* suggest-  how  qualified ?  and  in  what  manner? 


2.  As  to  the  first  of  these  points,  Qaaunaka  has  declared  ;  “  the 
Caaunaka  on  the  adoption  of  a  son,  by  any  Brithmana,  must  be  made 
subject  of  the  first  from  amongst '  sapindas’  or  kinsmen  connected  by  an 
c'ted.  oblation  of  food;  or,  on  failure  of  these,  an  1  nsapinda’ 

or  one,  not  so  connected,  may  be  adopted  :  otherwise  lot  him  not 
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67.  Many  objections.]  In  the  original  ‘  eight*  occurs  :  a  definite,  for  an  in¬ 
definite  number. 


3.  “  From  amongst  ‘  sapin<lns’  ” — That  is,  from  among*  such 
Import  of  the  kinsmen,  extending  to  the  seventh  degree.  indtayre : 

whom*  ■  OT  ■  iln^  t*M!  t‘'nn  'Je‘ng  wed  in  its  general  sense,  it  fownrs 

sanuTor  a°  differ^  — *  ^om  •'llll0no  s110'1  kinsmen  belonging  to  the  same 
mil  g  mural  or  a  different  genera)  family  (gotra).’ 

4.  Of  these,  with  respect  to  the  being  of  the  same  general  family, 
V  nidha  Grm-  this  text  of  Vrddha  Gautama,  is  an  authority — “  The 

lama  cited  as  au-  sons  given,  purchased,  and  the  rest,  who  are  adopted, 
thorif  v.  from  those  of  his  own  general  family,  by  observance 

of  form,  acquire  the  state  of  lineage  (gotratS)  [to  the  adopter].  But 
the  relation  of  sapinda,  is  not  included. 

5.  State  of  lineage  (gotratS)  [that  is,  the  condition  of  offspring 
The  term  “  <m-  (santatitva)  ;  for,  a  passage  from  the  KSlikS  PurSna 

tratri” used, iutcr-  recites — “Sons  given,  and  the  rest,  though  sprung 
rrete(f  from  the  seed,  of  another,  yet  being  duly  initiated  [by 

the  adopter],  under  his  own  famity  name,  become  sons  [of  the  adoptive 
parent]” — and  in  the  TrikSnda  or  vocabulary,  of  Amara  Sinha,  the 
terms  ‘  santati/  and  ‘  gotra,’  are  exliibited  with  others,  as  synonyms 
signifying  ‘  race  or  lineage.’ 

qu  j^j  6.  Nor,  by  the  term  '  gotratS,’  is  connection  by 

that  the  term  in  the  same  general  family,  declared  :  for,  the  declaration 
question  m  i  g  h  t  would  be  unnecessary,  as  that  connection  is  obvious, 
mean  connection  from  the  affiliation,  taking  place  only,  from  amongst 
by  family  refuted,  those  of  the  general  family,  of  the  individual  himself. 

7.  “  But  the  relation  of  sapinda  is  not  included” — By  .this, 
Import  of  the  in  the  ease  of  the  affiliation,  of  one  not  being  a 

close  of  the  text  ‘  sapinda,’  such  connection,  as  extending  to  both  the 
iu  §  4-  fifth  and  seventh  degrees,  is  barred. 

8.  With  respect  to  the  affiliation,  of  one,  belonging  to  a  different 
Authorities  as  general  family,  the  following  passages,  severally,  from 

to  the  adoption  of  y[anu  anc\  Yihat  Mauu,  are  authorities.  "  A  given 
family  •*  '  CT™  son>  lnus*‘  never  claim  the  family,  and  estate  of  his 
Maim  and  natural  father,  &c.”*  “  Sons  given,  purchased,  and  the 
Vihat  Manu.  rest,  retain  relation  of  sapinda,  to  the  natural  father, 
as  extending  to  the  fifth  and  seventh  degrees : — like  this,  their  general 
family,  [which  is]  also,  that  of  their  adopter.’' 


ANNOTATIONS. 

i.  The  text,  of  Vrddha  Gautama],  Nflakantha,  in  the  Vyavahira-Maynkha 
denies  the  authenticity  of  the  text  quoted. 

5.  And  in  the  Trikanda,  &c.j  In  the  text,  averse  from  the  Trikanda  is  cited 
at  large. 

8.  Passages  severally,  from  Manu,'  and  Vfhat  Mann].  The  authenticity  of  that 
attributed  to  Vrhat  Manu,  is  denied  in  the  Vyavahara-Maydkha. 


Manu  9. 142.  This 


;  is  subsequently  quoted  at  large,  v.  infra.  Sec.  6  §  6. 
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9.  That,  which  has  been  explained, is  the  primary  class:  in  case, 
Snbordiante  [the  adoption]  cannot  be  made  from  this,  the  author 

clua  pnpaaaM.  t9aunakal  propounds  a  subordinate  class  ;  “  on  failure, 
of  thfese,  an  ‘asapinda,’  <fcc.”  ‘  On  failure  of  these,’ 
that  is  of  the  sapindas,  or  kinsmen  connected  by  an  oblation  of  food,  a 
person,  not  so  connected  (asapinda),  must  be  affiliated. 

10.  Those  not  sapindas  are  kinsmen  beyond  the  seventh  degree 
Which  my  also  and  persons  not  allied  at  all.  And  these  also  are  of 

be  sub-dirided.  two  descriptions :  those  belonging  to  t]ie  same,  and 
those  belonging  to  a  different  general  family.  For 
this  also  the  passages  before  cited  are  authorities. 

11.  Ofwhathas  preceded,  this  is  the  abstracted  meaning. — The 
Result deduced  '  sapinda’  belonging  to  the  same  general  family,  is 

from  wtat  has  the  first  [in  rank] :  on  failure  of  him,  such  kinsman  of 
preceded;  a  different  general  family. 

12.  Although  the  “sapinda”  of  a  different  family,  and  a  person  of 
Sapinda  of  a  the  same  family,  but  not  a  “  sapinda,”  are  both  equal 

different  family  with  respect  to  their  severally  wanting  a  qualitj- 
preferable  to  one  possessed  by  the  other :  still,  however,  by  reason  of 
of  the  samefsmily,  propintpi^,  the  individual  deriving  his  claim,  from 
no  a  sapin  a.  the  connection  as  “  sapinda,”  is  preferable,  to  him 
claiming  by  family ;  and  hence  it  is,  that  though  of  a  different  family, 
a  “  sapinda"  even,  from  the  family  of  the  maternal  grandfather,  must 
be  adopted. 

13.  In  every  case,  on  default  of  a  “sapinda,”  one  not  related  as  such, 

.  is  to  be  adopted :  of  this  description,  the  kinsman 
Deduced  result,  a]ffec[  by  a  libation  of  water  (Sodaka),  to  the  fourteenth 
con  mueo.  degree,  being  of  the  same  general  family,  is  the  near¬ 

est  ; — On  failure  of  him,  one  not  so  allied,  hut  of  the  same  general 
family,  to  the  twenty-first  degree ;  and  on  defect  of  such  also,  one,  not 
belonging  to- the  same  general  family,  and  not  related  as  a  '  sapinda,’ 

14.  Sakulya  has  declared  this,  “Let  a  regenerate  man,  being 
Confirmed  bj  destitute  of  male  issue,  adopt  as  a  son,  the  offspring  of 

Sakulja.  ■  a  ‘  sapinda’ kinsman :  or  next  in  order,  the  son  of  one 

of  the  same  general  family  (sagotra)  :  on  defect  of  such, 
let  him  bring  up  one  born  in  a  different  general  family.” — By  the 
expression  ‘  sagotra,’  those  allied  by  a  libation  of  water  (sodaka),  and 
Itelonging  to  the  same  general  family,  are  included. — Now,  in  this  text, 
the  proximity  [in  order],  of  each  successively,  is  particularly  shewn. 

15.  Vasishtha,  also  propounds  the  same — “should  take  an 
Yasislgha  also.  unremote  kinsman  or  near  relation  of  a  kinsman. 


16.  The  construction  of  this  passage  is  thus.  He  is  a 
Illustration  o(  "ho . »  both  a  kinsman  and 

the  panose  cited,  degree  meaning,  a  near  *  sapinda. —No 
qvuty  is  of  two  descriptions, — by  belong 


i  nnremote 

iv,  propin- 
ng  io  file 


same  general  family, — ami  l>y  tin-  intervention  of  few  degrees.  Of 
those  allied  by  propinquity,  the  ‘  sapinda,’  of  tile  same  general  family, 
■•nnl  removed  hy  few  degrees,  is  the  principal  :  on  default  of  him,  a 
‘  .sapinda’  of  the  sunn,  general  family,  though  removed  by  many 
degrees  ;  mi  failure  of  Hindi,  n  sapiiida  belonging  to  a  different  general 
family  :  on  defect  "  Lhin  latter  also,  “  the  near  relation  of  a  kinsman,” 
— meaning,  of  a.  '  sa.pii.nl a  kinsman,  the  near  relation  or  ‘  sapinda,’ — 
being  one  allied  to  the  individual  himself,  by  libations  of  water 
(sodaka),  but  not  his  ‘  sapinda.’  Such  is  the  import  which  is 


1.7.  Relationship  also,  there  alluded  to,  is  of  two  descriptions; — 
Illustration  'W  belonging  to  the  same  general  family, — and  by  the 
continued.*  .  intervention  of  few  degrees.  The  first  in  rank,  is  the 
‘  sapinda’  kinsman,  of  such  kinsmen  of  the  man 
himself,  removed  by  few  degrees,  and  belonging  to  the  same  general 
family,  as  that  person,  though  not  his  own  sapinda.  On  defect  of 
such,  the  ‘sapinda’  of  his  own  ‘sapinda’  kinsmen,  being  of  the  siyr.o 
general  family,  though  removed  by  many  degrees. — One  connected  by 
a  li  bat-ion  of  water,  is  intended. 


>.  If  a  ‘  sapinda’,  or  ‘  sodaka’  relative,  cannot  be  procured,  one 
oncludcd,  belonging  to  the  same  general  family,  to  the  twenty- 
dug  that  first  degree,  must  be  adopted  :  should  none  such  exist, 
her  a  sa-  a  person  of  a  different  family,  although  not  asapinda, 
•  sagotra,  must  be  adopted ;  for,  the  text  of  fr'ankha  (§  2) 
rf’  adorn  expresses,  “or,  on  failure  of  these,  an  ‘  a  sapinda:”’ 
the  last  and  this  is  indicated  by  Vasishtha,  [who  says, |  “.But 
if  doubt  arise,  let  him  set  apart  like  a  £udra,  one 
a  cited.  whose  kindred  are  remote.” 


10.  He,  whose  kinsmen  are  distant,  is  ‘  one  whose  kindred  are 
"Passaic  of  Va-  remote  the  meaning  is, — one  not  allied  by  an  origin 
sishthir',°  quoted,  from  the  same  stock,  or  by  the  relation  of  ‘  sapinda.’ 
in  t  lie  preceding  §,  The  doubt,  alluded  to  in  this  passage  of  Vasishtha, 
explained.  regards  lineage,  disposition,  and  so  forth :  it  arises 

in  the  case,  of  one  unconnected  as  a  ‘  sapinda,’  and  not  sprung  from 
the  same  general  family.  This  is  also  implied  in  the  passage, 
“  otherwise  let  him  not  adopt.”  (v.  §  2). 

20.  Although  none  other  than  such  as  are  connected,  as  ‘  sa¬ 
in  all  instances  pindas’  and  not  so,  can  exist :  still,  since  by  this  sequel 
of  adoption*  tire  of  the  text,  ( “  of  all,  and  the  tribes  ilikewise,  in  their 
adopter,  and  own  classes  only,  not  otherwise”*)  those,  connected 
adopted,  must  he  ;u,  ^pbulas,  and  not  so,  are  qualified,  as  being  of  the 
0  re  same  class.  game  (q;VSS .  both  sapindas,  and  those,  not  such,  who 
do  not  belong  to  the  same  class,  are  excluded  [from  being  adopted]. 
For,  they  might  be  inferred  as  a  subordinate  clasp,  by  the  rule  of  logic 
“  What  is  not  denied,  is  admitted.” 


faunaka  subsequently  quoted,  y.  §  74. 
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21.  Accordingly,  Yiddha  Gautama*  forbids  the  participation  in 
Asia  whM  inheritance,  of  one,  not  of  the  same  tribe,  thus, — 
by  V  tddha  Baa-  "or  should  one  of  a  different  class  be  taken  as  a. son, 
taju*.  in  any  instance,  let  him  (the  adopter)  not  make  him 

a  participator,  of  a  share,  this  is  the  doctrine  of  (,’aunaka.” 

One  of  a  differ-  22.  Hence,  it  is  established,  that  one  of  a  dif- 
ent  clast  onaoot  ferent  class  cannot  be  adopted  as  a  son. 


Manu  indicates 
as  mucli :  whose 
expression  ‘  alike’ 

cited,  means,  of 
the  same  class. 


An  apparently 
conflict, mg  use  o’f 

that  author,  rsa 
conciled. 


23.  Accordingly  Mann.  “  He  is  called  a  son 
given,  whom  his  father,  or  mother  affectionately  gives, 
.os  a  son,  being  alike,  &c.”f.  Alike,]  that  is, — of  the 
same  class ;  for,  a  text  of  the  chief  of  the  saints  (Yajna- 
valkya)  expresses,  “  This  law  is  propounded  by  me, 
in  regard  to  sons,  equally  by  class.” 

24.  As  for  what  has  been  said  by  Mauu  himself; 
"  He  is  called  a  son  bought,  whom  a  man,  for  the  sake 
of  having  issue,  purchases  of  bis  father,  and  mother  : 
whether  the  child,  be  like  or  unlike”]  :  this  must  be  in¬ 
terpreted,  whether  like,  or  unlike,  in  qualities,  not  in 


25.  “  Alike  not  by  tribe,  but,  by  qualities  suitable  to  the  family: 

And  contrary  accordingly,  a  Ksliatviya,  or  a.  person  of  any  other 
interpretations  by  inferior  class,,  may  be  the  son  of  a  Bralnnana.”  As  for 
Jledhatiihi,  and  this  interpretation  of  Medh&tithi,  and  one  in  the 
1Uf  tllCd  ^palam  Kalpataru,  "  a  Cudra  even  is  certainly  a  son,  such  is. 
le  aie  ’  the  meaning:” — these  both  must  be  rejected,  on  ac¬ 

count  of  their  repugnance,  both  to  the  passage  from  Y^jiiavalkya  before 
cited,  (“  This  law  is  propounded  by  me  in  regard  to  sons,  equal  by 
class”) — and  the  text  of  (,’ankha,  which  recites,  "  [in  their  own]  classes 
only :  not  otherwise. ”§ 


2G.  "  A  son  self-given,  and  a  son  by  a  Qudra,  are  thesis  kins- 
The  fudraaon,  men,  but  notheirs.”|j — The  enumeration  by  Manu,  in 

- ted  by  this  passage,  of  the  son  by  a  Qudra,  as  a  substitute, 

*■ —  it  be  explained,  as  meaning,  that,  one  procreated 
'  1  ”  ’  ’  ve,  but  '  ’  ’  ”  ’ 


propounded 
Manu,  is  one  t 
out  of  wedlock  < 
ffidra  parents. 


by  a  (Jiidra,  on  a  female  slave,  but  not  bom  in  wedlock, 
'  ’  ot  a  principal  son,  is  a  substitute 


1.  Sec.  XI.  §  16,  and  the  note  subjoined. 

25.  As  for  the  interpretation  of  MedhAI.ii.hi.]  This  gloss  of  MritliAlidii.  is 
noticed  by  Mr.  Colebrooke,  in  his  translation  of  the  Mitalcshark  on  inheritance.  Vide 
nolo,  subjoined  to  (jh.  1.  Sec.  XI.  {  9.  in  which  the  text  of  Manu  here  cited  in  §  23, 


*  By  an  error  of  the  author  or  his  transcriber  Yiddha  Gautama,  has  been  writ¬ 
ten  for  (jlaunaka.  v.  infra  J  32. 

t  Manu  9. 168.  }  ManuS,  171.  j  V.  Infra,  j  71. 


Menu  9.  lCfi. 


II  IN  MU 


l>y  Y.ijfrivnlky  a. 


f,..v  1.1m 


may  t ak e  a  share  hy  l.h 
the  brethren  should  nia 
and  tin;  one  who  has  n 
default  of  daughters  so 


■  saint;,  for,  a  text  ol  YAjiiavalkya  expfMMa 
.a.  son  begotten,  hy  a  Biidra  on  a  female  slave, 
o  lather’s  choice.  lint.,  if  the  father  be  dead, 
kn  Inin  the  partaker  of  the  moiety  of  a  shone: 
o  brothers,  may  inherit  the  whole  property,  in 


7.  Hence,  the  explanation  by  AparSrka,  of  the 
lla;  term  •  alike’  term  in  question,  is  only  correct ;  "  alike,  being  of  the 
means  of  the  same  same  tribe,  &c."  Yajnava.lkya  also. — “'This  Law  is 
:li3‘  propounded  by  me  in  regard  to  sons,  equal  by  class.” 


2S.  Mown 

A  nephew  must 


amongst  near  sapinda  kinsmen  of  the  same  general 
family,  a  brother’s  son  only  must  he  affiliated :  and 
this  doctrine  is  recognized  also,  by  Vijnaneijvara.'f- 


29.  By  the  position,  that,  '  a  brother’s  son  only  must  be  affiliated,’ 
He  must  be  the  is  meant,  tha  t  the  son  of  a  whole  brother  only,  must 
sen  of  a  whole  be  affiliated.  Mann  declares  this : — “  If  one,  among 
to  ol  her :  as  shewn  brothers  of  the  whole  blood  (ekajAta),  be  possessed  of 
by  Abum.  male  issue  (putravan),  Mann  pronounces,  that,  they  all 

are  fathers  of  the  same,  by  means  of  that  son.’ ’[ 


SO.  In  this  text,  the.  state  of  brothers,  as  adop¬ 
tive  fathers,  being  propounded,  their  incapacity  to  be 
the  objects  of  adoption  follow's. 

31.  Of  the  whole  blood].  By  this  expression  it 
appears,  that.,  this  condition  of  adoptive  fathers  allud¬ 
ed  to,  applies  to  those  only,  begotten  by  the  same, 
father,  on  the  same  mother,  not  to  such  as  are  born  of 
a  different  father  or  mother. 

32.  Brothers.]  From  the  masculine  gender  being  used,  it  results 
Tlie  masculine  that  brothers,  and  sisters  also,  of  the  whole  blood,  are 
gender  being  used  not  reciprocally  the.  adoptive  parents  of  the  son  [of  any 
sisters  are  not  in-  one  of  them]:  and  this  conclusion  is  confirmed  by,  the 


From  the  list 
cited,  it.-  is  argued, 
n  brother  cannot 
4>e  adopted. 

And  brothers  of 
the  half  blood, 
ca-nnot  be  the 
adoptive  parents, 
such  as  there  al¬ 
luded  to. 


ANNOTATIONS. 


a  son  bought. ;  J  son  by  a  twice-married  woman  :  a  son  self-giten,  and  a  son  by  a 
Cndra,  are  the  six  kinsmen  :  but  not  heirs.”— The  author  obviates  the  inference,  which 
misht  be  drawn  from  this,  that,  a  son  bv  a  Qudra  woman,  and  consequently  of  the  ser¬ 
vile  class,  may  bo  a  subsidiary  son,  of  bis  natural  father  of  a  superior  tribe. 

32.  By  the  mention  of  two  terms,  &c.]  In  the  original  of  the  text  of  Mamr,"  of 
the  whole  blood  (ekajata)”  is  an  epithet  of  ‘  brothers,’  agreeing  with  that  term,  in 


*  Yajhivalkya  2.  134.  135. 

f  Author  of  the  Jlit-ikshari,  vide  translation  chap.  I.  on  inheritance.Sect.  XI.  §  36. 
:j  Manu  9.  182. 
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eluded,  iatWi*-  motion  of  two  terms  [in  that  gender],  Vrddha  Gau- 
*yin[i  *ama>  declares  the  same.  “  In  the  three  superior  tribes, 
*  pure  jwflutU,  *  sister’s  son,  is  nowhere  [mentioned  as]  a  son.”* 

Vtddha  Gant*.  33.  The  expression  ‘  sister’^  son,’  is  inclusive  of 
the  son  of  a  brother  also.  Hence,  this  meaning  is 
as  the'term  ‘sue  deduced,  that,  a  brother’s  son  must  not  be  adopted  by 
let’s  mb’  is  ex.  a  sister ;  for,  brothers  only  are  mentioned,  to  be  adop- 
plained  to  iaelude  tive  parents  [in  the  text  of  Manu  §  29], 
a  brother’s  son. 

34.  "'Brother’  and  ‘ son,’ when  occurring  in  combination,  seve- 
In  Mann’s  text  rally,  with  ‘sisters’  and  ‘daughter,’  are  retained;  [the 
(§29),  theepithet  other  terms  being  omitted.]”!  Although,  by  this 'rule 
eaajita,  signify-  of  grammar,  [the  term  ‘  brothers’]  may  be  a  compound, 
bars  tb^ieriro*  ®3rmed  by  the  retention  of  one  term,  and  omission  of 
cal  affiliation^  by  an  other :  and  thence,  the  reciprocal  affiliation,  by  a 
brothers  and  sis-  brother  and  sister,  of  a  sister’s  and  brother’s  son,  fes¬ 
ters,  of  their  sons  pectively,  might  be  inferred :  still,  those  are  '  ekajSta,’ 
respectively,  in-  whose  jSta  or  jati  (kind)  is  the  same:  for,  these  words 
stndng  ‘  brothers’  with  ‘  samSnya,’  are  cited  in  the  dictionary,  as  syno- 
as  a  complex  term  mines  signifying  kind  or  sort;]  [therefore,]  since  by 
standing  forboth.  '  ekajiita,’  the  epithet  of  ‘  brothers,’  it  is  intimated,  that, 
those  [signified  by  that  term,]  are  of  the  same  kind, 
the  affiliation,  by  brotl^rs,  who  are  male,  of  a  brother’s  son,  and  by 
sisters,  who  are  female,  of  a  sister’s  son,  would  be  established.  The 
adoption  of  a  brother’s  son  by  a  sister,  or  a  sister’s  son  by  a  brother, 
could  not  take  place,  on  account  of  the  difference  of  their  kind,  in 
being  male  and  female  [respectively.] 

33.  But  the  single  expression  ‘  ekajftta,’  once  uttered,  can  not 
Objection,  that  ^  tw?  meanings,  nameiy,  ‘  being  of  the  whole  blood,’ 
the  term  ‘  ekajata’  and  ‘  being  of  the  same  kind’ :  for,  tins  maxim  in  logic, 
can  not-  at  onee  would  be  contradicted  ;  “  A  term  once  uttered,  conveys 
import  two  mean-  a  single  meaning.” — Should  this  objection  bemade.it 
tbe*  °authoritv  of  **  wrong  :  for,  the  word  ‘  sansrishta,’  occurring  in  the 
Vijfianepvarafwho  following  passage,  has  been  explained  by  Yijnanetjvara, 
explains  in  two  as  signifying,  a  whole  brother,  and  re-united  as  a  co- 
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gender,  case,  and  number. — These  may  be  the  two  terms  alluded  to,  or,  they  may  be, 
‘  brothers’,  and  the  term  ‘  one’  represented  in  the  original,  by  (he  word  ‘ekah’,  which 
is  in  the  nominative  esse,  and  masculine  gender,  of  the  singular  number. 

35.  The  word  ‘  sansrishta’  occurring  in  the  following  passage,  Ac.]  The  very 
obscure  text,  of  which  a  portion  is  cited,  is  the  following  of  Ynjnnvalkya  “  A  half 
brolber,  being  agpin  associated,  may  lake  the  succession,  nut.  n  halt  brother,  though  not 
re-united;  but  one  united  (sansrisbfa),  &c.,  Ac.,  &c.” — In  his  gloss  on  this  passage, 

*  This  passage  is  a  portion  of  £tunaka’s  text  cited  in  §  7i.  It  may  belong  how¬ 
ever  to  both  authors :  but  it  is  most  likely  that  in  the  same  manner  as  in  the  preceding 
instance;  the  author  has  here  erroneously  substituted  the  name  of  Viddha  Gautama, 
for  that  of  faunaka.  (V.  §  21). 

f  Panini  1.  2.  68.  j  Dictionary  of  Amara,  Book  1  chap.  1  sect.  1.  terse-  9, 


pntccnev :  .  .  . .  though  not  re-united ;  but  one  united 

vsausnshi:i;  | !  i  v  blood,  though  not  by  co-parcsnefy] 
may  obtain  the  properly,  iin«.I  not  [exclusively]  the 
■son  oi  a  (bllei-ent  mother."*  So  even,  in  tile  present 
Unis,  there  la  no  inconsistency.  Sufficient  has  been 


•  ..  30.  The  plural  number  is  inclusive  also,  of  tjie 

brothcre^'is  i»°  dua*  :  for.  two  lire  container]  in  many :  and  the  being 
eluded 'i>  y'\  li'e  KOn  °f  two  fathers,  is  shewn  in  the  following  text:  “  If 
plural  number,  in  he  be  son  of  two  fathers,  let  him  designate  both,  in 
■which,  ‘brothers’  each  distinct,  oblation  of  food.” 


37.  “  If  one” — that  is,  ‘  if  one  even’]  By  this,  where  two  or  more 
Tiic  force  shewn  are  the  fathers,  the  author  implies  a  fortiori,  the 

of  the  word  ‘  one’  more  easy  adoption  of  a  son,  by  the  others,  destitute 
US<W1k>  MuT-ho  s  °*'  same  ’  bo  does  not  bar,  the  affiliation  of 
the  affilkition°of  only  son  of  a  single  brother :  on  account  of, — the 
the  only  son,  of  a  cogency  of  the  specification  of  the  term  ‘  one,’ — and 
single  brother.  the  singular  number,  in  the  expression  ‘  that  son.’  The 
derivative  adjective  ‘  putravSn’  possessed  of  male  issue,  applies  to  him, 
of  whom,  there  are,  one,  two,  or  more  sons. 

38.  And  hence,  from  the  sanction  of  the  gift,  of  an  only  son  even, 

in  the  present  case,  there  is  n*  room,  for  the  applica- 
The  prohibition  tion  of  the  prohibition,  (“Let  no  man  give  or  accept 
adoption  So  f  an  orLbr  scm’  &c”)  F°r>  since,  as  propounded  in  the 
only  son’ ddes not  sequel  of  this  text,  assigning  the  reason  (“For  he  is 
refer  to  ’the  case  [destined]  to  continue  the  line  of  his  ancestors, ”f)  the 
proposed,  tbc  i  ca-  continuation,  of  the  line  of  his  ancestors  (the  father, 
son  not  applying.  auij  the  j-ggt),  js  completed,  by  means  of  a  son,  although 
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Vijnaneqvara,  the  author  of  the  Mitakshara,  holds  that  the  word  ‘united’  (in  the  same 
manner  as  the  expression  ‘not  re-nuited,’)  is  connected,  with  both  its  preceding,  and 
following  terms ;  and  that,  accordingly,  ill  one  sense  it  means,  united  by  blood,  or  a 
whole  brother,  and  in  the  other,  (that  is,  taken  as  an  epithet,  of  the  son  of  a  different 
mother,)  it  signifies  re-unit, cd,  as  a  co-parcener :  vide  Golebrooke’s  translation  of  the 
Mitakshara  on  inheritance — chap.  II.  Sect.  IX  §  7-  9.  and  iO  and  notes  subjoined. 

37.  He  does  not  bar  &c.]  The  author  here  further  supports  his  position,  (in  j  36), 
and  also  alluding  to  the  prohibition,  in  the  text  below  noticed,  shews  that  Mann  in  his 
text;  (§  29),  intimates  that  an  only  son  of  one  brother,  may  be  affiliated  by  another  bro¬ 
ther;  for,  by  the  singular  number  in  the  expression  “  that  son”  the  case  of  one  brother 
having  a  single  son  even,  is  indicated  :  the  term  ‘putravau’ applying,  as  well  to  a  person 
having  one  son  only,  as  to  him,  who  has  more. 

The  derivative  adjective  ‘put.ravan’].  This  is  designated  in  the  original,  by  the 
affix  '  matup,’  by  the  suhjunction  of  which  to  ‘  putra,’  the  derivative  noun,  ‘pntravaT 
in  its  crude  state,  of  which,  ‘putravau’  is  the  inflected  nominatiye  case,  is  formed.  Thus 
the  ‘  up,’  of  ‘  matup,’  is  redundant :  and  by  a  special  rule,  the  •  m'  becomes, '  v,’  where 
the  last  vowel  of  the  root,  (as  in  this  ca3e,)  is  the  short  S,  or  a— In  his  illustration  of 
ibis  derivative,  the  author  alludes  to  Panini  5.  2. 94 ;  by  which  rule,  it  is  used  to  supply 

:f  Yajnavalkya,  2,  Hfl.  .  t  Variabtha,  15.  3. 
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SEC. 


common  to  two  hfpthers:  it  is  established,  that  the  prohibition  in 
question,  ittfem  to  persons,  other  than  brothers. 


39.  "  Besides,  as  gift,  consists  in  tlie  creation  of  an  other’s  property, 
And  taidn  a^ter  t'le  I,revi°us  extinction  of  one’s  own;  and  this ’is 
the  appUsetan  of  forbidden,  by  the  text  quoted  ; — and  since,  in  the  case 
the  term  gilt,  to  proposed,  there  is  no  extinction  of  property,  by  making 
the  case  ia  goes-  the  son  of  one  brother,  common  to  both  ; — the  sense  of 
ti|p,  Ufigvative.  the  word  gift,  [as  applied  thereto,]  like  the -gift  of  a, 
daughter  in  marriage,  is  figurative. 


40.  Since  the  word  ‘  putra,’  [in  ‘  pntravSn,’  ‘  possessed  of  male 
issue’]  in  its  sense  of  the  real  legitimate  son,  is  pri- 
T  h  e  adopted  maiy,  it  is  established,  that,  those  designated  by  that 
on"*  brother^n  av  term>  are  sons  of  description  only:  and  conse¬ 
nt  be  affiliated  q',e»%  it  follows,  that  there  is  no  adoption,  [by  other 
bj  the  rest.  brothers,]  of  the  substitute  for  the  real  son,  made  by  a 

brother. 


41.  Since  by  the  verb  ‘be’  [in  the  present  tense,]  the  actual 
Adoption  of  existence,  of  the  condition  of  possessing  male  issue,  is 
another  should  declared  ;■  [the  author]  excludes  such  condition,  as 
not  be  omitted  in  past  and  future :  and  hence,  the  benefit,  mentioned, 
the  case  of  the  in  such  texts,  as  (“  should  the  father  see  the  face  of  a 
^  ‘kWh  ll0fPe  livin§  son>  &c-”)  does  not  accrue  to  one  brother,  by  the 
brother’s'son  °  *  nieans  °f  the  deceased  son  of  another: — neither,  in  the 
expectation  of  an  unborn  son,  [of  a  brother,]  must  the 
adoption  of  another,  be  omitted. 


Since,  the  brothers  only,  destitute  of  male  issue,  would  be 
designated  by  the  pronoun,  ‘they’;  ‘all’  is  added, 
'used  b  a  v*ew  to  °t>viate  [any  inference],  as  to  the 

ewn.  y  want  of  relation,  of  the  natural  father,  to  his  own 


43.  As ‘they’  is  a  compound,  formed  by  the  retention,  of  one 

or « ii„.»  term,  and  omission  of  others,  being  resolvable  into  the 

3  5  phrase  “  he  and  they  (dual  and  plural)”  ;  at  the  desire 

of  one,  two,  or  more  [Brothers],  for  male  issue,  the  affiliation  of  a 
brother’s  son,  takes  place. 

44.  ‘  By  means  of  that’.]  By  him  even,  by  whom,  the  na  tural 

parent  becomes  the  father  of  male  issue,  do  all  the 
Import  of  other  brothers  also  become  so. — '  Son’.]  From  the  use  of 
erm«  given.  the  singular  number,  the  relation  as  sou,  of  one  even, 
to  many,  being  declared;  the  prohibition,  contained  in  the  text,  “  Let 
no  man  give  or  accept  an  only  son”  is  not  applicable  here :  as  indeed, 
has  been  already  declared.  (§  38). 


ANNOTATIONS. 

a  periphrasis,  combining  a  nominative  case,  governing  the  verb  'to  be,’  and  in  con- 
•trnction,  with  a  genitive  or  locative  case.  Tims,  ‘  Goman’ — one  of  whom  there  arc 
cows.  ‘Brikshavin,— woody :  applied  loa-placc  iu  which  tberearc  trees. 


45.  At  id 


accor<lin,!{l.y,  in  the  KSlika.-|nirSi»*,  an  indication  of 
lint  ai,"1  Hhainiva,  sons  of  becoming  both 

and  fathers  of  male  issue,  by  means  of* the  son,  is 

c’d  thus  found:  “The.  sages  said:  'There  is  no  Salva- 
iiui-  tion  for  one  destitute  of  male  issue.  This  is  recogniz- 
ed  in  the  world  and  Vedas.  Vetifln  and  Bhairava 
;nt.  to  a  mountain  to  perform  devotion.  Previous  to  that, 
mimmied,  and  sons  of  them,  are  not  mentioned,  [as  having 
or  not  burn,  lr  sons  were  born,  O  excellent  of  fte 
we  mueh  wish  to  hear,  the  particulars  concerning  them.’ 
I  replied ;  ‘  salvation  is  not  for  one  destitute  of  male 
m  the  next  world,  and  m  this:  O  excellent  saints, 
ire  fathers  01  male  issue,  by  means  of  their  own  sons,  and 
thei  s,  attain  heaven.  Hnvniff  m  this  world  attained  great 
.-•lien  \  etula  ami  Bhairava  reached  the  abode  of  the  great 
were  happy-  on  the  hill  Kailasa,  Then,  Oh  !  twice-Wn 
*  by  the  order  of  Civa,  as  one  consoling  addressed  them, 


ANNOTATIONS. 

•15.  giva.]  Or  the  great  deity  is  mentioned  in  this  extract,  under  his  names, 
‘Sankara,’  or  tile  benefactor,  and  ‘Kara’  or  Hie  destroyer. 

The  sages  said,  Ac.  Ac.  !  It  is  to  be  feared  that  an  instance  here  occurs  of  lilcrarv 
fraud,  too  commonly  practised  among  Hindu  authors,  aud  perhaps  those  of  every  na¬ 
tion,  where  the  art  of  printing  has  not  reduced  works  of  authority  to  an  accurate  and 
unvarying  standard.  On  collating  this  prci  ended  extract  from  the  K&lika-purdna  with 
a  copy  of  the  original,  it  proves  to  be  artfully  mangled  and  fabricated.  Indeed,  were 
an  extract  authentically  made  from  that  work,  it  would  tend  to  establish  the  converse  of 
the  position,  in  favour  of  which  it  is  adduced. — The  following  notea  will  explain  these 
assertions  : 

And  sons  of  them  are  not.  mentioned.]  The  translator  has  supplied  from  the  Kalika- 
purtina  what  here  follows  between  these  marks  [  ],  with  a  view  of  rendering  the 

passage  the  more  intelligible.  This  part  has  been  apparently  omitted  by  the  author,  to 
favour  the  omissions  below  noticed. 

Both  in  the  next  world  aud  in  this.]  Instead  of  ‘  pre.tyachchac.ha’  thus  rendered, 
in  the  copy  of  the  original  Kalika-purana,  consulted  by  the  translator,  ‘  uischitancheti,' 
occurs,  meaning,  ‘  and  this  is  certain.'  The  circumstance  of  three  copies  of  the  author's 
work  concurring  in  the  former  reading,  deterred  the  translator  lrom  adopting  the 
latter,  which  in  point  of  sense,  is  unquestionably  the  preferable. 

Attain  heaven.]  A  stanza  or  the  original  immediately  following  here  has  been 
purposely  omitted  it  is  to  this  effect  “  Oh,  Brahmanas,  the  sages  Vetala  and  Bhairava 
had  offspring  bom  to  them.  Listen  iLlustrious  saints,  while  1  declare  their  progeny.” 

Is  easily  attained.]  .  lie  re  stanzas  to  the  following  effect  have  been  purposely  omit¬ 
ted  “  One  destitute  of  male  issue,  beholds  the  hell  named  But. — None  can  escape 
from  that,  either  by  religious  austerities  or  devotion:  Liberation  from  it  proceeds 
from  the  production  of  a  son  only.  Therefore,  beget  ve  sons  on  the  bodies  of  divine 
females :  your  immortality  has  been  produced,  by  drinking  the.  milk  of  Katyayanay 
therefore  procreate  immortal  sons  on  immortal  beings  :  wherefore  having;  in  any  man¬ 
ner  oroduced  sons  from  the  bodies  of  celestial  beings,  your  welfare  will  quickly 
follow.” 

We  will  make  one  [son]  only.]  The  author  by  the  substitution  o{  one  letter  for 
another,  has  ingeniously  produceu  a  sense  directly  opposite,  tothat  of  the  Kalika-pu- 

ra’ia.  The  Dattaka  Mimausd  reads  ekamevd,  ‘  [one]  only the  original  ‘  erameva,’  by 

which  the  sense,  would  be,  “  v.c  will  do  thus  even.” 


*  One  of  tbs  celestial  attendants  of  giva.  f  A  name  of  the  goddess  Durga. 


dattaka-mi'ma'xsa'.  SEC.  II.  '  '  /iW, 

5  in  private,  in  the  following  true  and  instructive  speech  :  hefestiSd-  “  BA  ' 
you  sons  of  Qiva,  destitute  of  male  issue,  exert  yourselves  inutile  “pro¬ 
duction  dti  son.  By  one  to  whom  a  son  is  bom  every  wherfc*sa,l 
tion  is •  easily  attained.”  Markairdya  continued: —  ‘having  heard 
these  w#A  of  Nandi,'  they  became  elated  in  their  hearts,  and  said  to 
him :  “  yrh  will  make  one  [son]  only.”  Accordingly  Bliairava,  at  some 
time,  copulated  with  Urvasi,  a  celestial  nymph,  and  procreated  on  her 
a  son  named  Suvega.  VetSla  also  affiliated  him  as  his  son  :  and  in 
-consequence,  by  means  of  this  son,  both  attained  heavenly  salvation.’  ” 

46.  But  must  not  this  relation  of  one  as  son  to  many  [brothers] 
Dilemma  sag-  be  either  produced  at  once,  or  in  gradation  ?  Not  the 

Rested  as  an  ob-  first:  for,  there  is  no  precept  enjoining  that  they 
jectiun.  should  receive  in  adoption  at  once.  Nor  is  the  other 

supposition  accurate  :  for  a  boy  precluded  by  a  previous  initiation, 
another  initiation  of  tire  same  description  as  the  first,  cannot  be 
performed. 

47.  Should  this  be  alleged,  it  is  wrong :  for,  analogous  to  the 

|  case  exemplified  in  the  passage  (“  seventeen  are 

I  And^tUe  inferior  and  twenty-four  superior  sacrifices,  &c”), the 
!  elusion  t  h  aT^  words  ‘  they,’  and  ‘  all,’,  being  the  abridged  form  of  the 
I  nephew  may  be  conjunctive  compound  :  the  association  of  the  adopting 
I  given,  to  several  brothers,  is  meant  to  be  declared  thereby  :  hence  the 

associated  b  r  o.  gift  even  [of  a  son]  to  several  brothers  associated,  is 
i  asnjjo°j1^  valid.  In  the  same  manner,  as  at  the  religious  gift 

the  •Tnltpuruaba’  denominated  ‘  tulapurusha,’  the  united  officiating 
gift.  priests  are  the  objects  to  whom  it  is  made,  and  the 

receivers. 

48.  VSchaspati  Migra  declares  the  same,  thus  :  “  since  the  plural  ’ 
The  analogy  in  number  is  used  in  “  officiating  priests”  in  this  passage, 

tliis  instance’indi-  ['Having  thus  prayed  to  the  gods,  let  him  give  the 
cated  by  Vachss-  officiating  priests  ornaments  of  gold,’)  the  whole  of  them 
pati  Migra.  conjointly  even,  are  the  object,  to  whom  the  gift  is 

made :  and  hence,  after  having  placed,  his  spiritual  preceptor’s  hand, 
above  all,  and  arranged  in  order  under  it,  those  of  the  officiating  priests, 
who  read  the  Rig-veda,  &c.  the  ornaments  are  to  be  given.” 

ANNOTATIONS. 

Accordingly  Bhairava  at  some  time,  &c.]  What  follows  from  this  part,  to  the 
end  of  the  alleged  extract,  appears  to  be  a  fabrication.  It  is  cited  ,  indeed  in  the 
Dattaka  CbandrikA,  as  from  the  K&lika-pnrana :  bat  is  not  found  in  that  work.  On 
the  contrary,  it  is  related  with  much  prolixity,  in  the  Krdika-pur.ann,  that  Bhairava 
had  a  son  Suvega,  by  Urvasi:  but  it  is  not  written,  that  such  son,  was  adopted  by  his 
brother,  who  is  mentioned  as  having  raised  distinct  male  issue  to  himself. 

47.  Religions  gift  denominated  ‘Tuldpnnisha.’]  This  gift,  (as  its  namf  denotes)  is, 
where  for  pious  or'anspicious  purposes,  the  donor  presents  united  Braiimanas,  with  his 
weight  in  some  substance  :  some  years  ago  R4ji  Itnjkishn,  publicly  gave  away  in 
Calcutta,  his  weight  in  gold  :  instances  of  such  pious,  or  rather  ostentatious  munifi¬ 
cence,  are  Of  course  rare  :  though  this  gift  in  barley,  rice,  salt,  Ac.  is  prevalent  through¬ 
out  the  country.— It  should  be  observed,  that  it  must  not  be  msdc  to  an  individual 
Brabraana. 


HINDU  LAW-BOOKS. 


49.  IN  or 


anomaly  in  the 
filial  relation  of 
one  to  many;  it  is 
supported  by 


In  §  29,  Manu 
implies  that  there 
must  be  an  act  of 
the  adopting  bro¬ 
ther  to  establish 
the  filiation  of  his 


his  own. 


s  '-t  on,  the  being  son  to  many  [brothers],  at  tiieaame 
time,  anomalous  :  for,  analogous  to  Draupadi’n,  be$jng 
the  p  ile  I ot  several  brothers]  by  simultaneous -accept- 
auee,  that  relation  of  one,  ns  son  to  many, .though 
somewhat  differing,™  acknowledged;  like  the  recog¬ 
nised  state  ol  the  -  I)vy5musliydyan4’  or  son  of  two 
fathers. 

50.  “  Fathers  of  male  issue,  (PutrinaK)].  “  Of 

whom,  there  is  a  son.” — By  the  verb  ‘is’  (signifying 
existence)  in  this  phrase,  (into  which  this  derivative 
adjective  resolves,)  since  existence  is  declared;  and 
existence  not  applying  to  one  who  lias  not  been  pro¬ 
duced,  an  act  of  the  adoptive  fathers  is  implied. 


ANNOTATIONS. 

49.  Analogous  to  Draupadi’s  being  the  wife,  &c.]  Draupadi  was  the  wife  of  ami 
received  in  marriage  at  the  same  time  by,  Yndhistira,  lililma  Sens,  Arjuna,  Nakula  mil 
Sabadeva,  the  five  son3  of  Panda,  a  king  of  indra  Praslha  (Delhi).  The  following  par¬ 
ticulars,  relative  to  this  circumstance,  are  mentioned  in  the  MaliAbharata  :  Draupada, 
the  father  of  Draupndi,  was  the  sovereign  of  t lie  Punjab  country.  He  bad  heard  of 
the  virtues  of  Arjuna  and  his  unrivalled  skill  in  archery  :  and  secretly  desired  him  for 
his  sou-in-law.  To  promote  this  object,  lie  caused  to  be  erected  a  pole,  on  which  a 
wheel  having  a  hole  in  it,  and  which  constantly  revolved,  was  horizontally  placed.  He 
also  proclaimed  a  vow,  that  he  would  bestow  bis  daughter  to  the  person  whoever 
might  succeed  in  discharging  au  arrow  from  undcmratli  through  the  hole  of  ihe  revolv. 
ing  wheel,  so  dexterously,  as  on  its  descent,  to  fall  through  the  same  aperture.  A  par¬ 
ticular  day  was  appointed  lor  the  trial ;  aud  he  invited  princes  of  the  vicinity,  and 
persons  of  all  degrees,  assembled  at  the  court  of  Draupada.  Previous  to  this,  Arjuna, 
and  his  brothers  had  become  ascetics — Bliitna  appeared  at  the  place  of  trial,  with  oilier 
religious  mendicants  ;  and  when  no  one  in  the  assembly  would  attempt  so  difficult  au 
undertaking,  by  the  advice  of  his  companions,  brought  his  brother  Arjuna  from  their 
abode  in  the  city. — Arjuna  advanced  to  the  trial  and  accomplished  the  task  imposed. — 
Draupada  would  have  fulfilled  his  vow,  hut  the  princes  and  others,  jealous  of  tiie 
success  of  one  apparcu'ly  so  mean,  attempted  with  force  to  prevent  his  receiving  the 
prize  his  skill  had  won.  Arjuna,  however,  with  the  assistance  of  his  brother,  succeeded 
ill  carrying  off  Draupadi.— Having  arrived  at  their  habitation,  Arjuna  addressed  his 
molher,  w’ho  was -reclined  with  her  face  covered,  that  “  he  had  brought  something.” — 
To  this  the  mother  (her  face  still  covered)  replied,  by  directing  him,  to  divide  it,  what¬ 
ever  it  was,  equally  with  Iris  brothers  ;  and  afterwards,  when  aware  of  the  object,  to 
which  her  sou  alluded,  would  not  retract  her  injunction.— In  the  meantime,  with  the 
advice  of  Draupada,  his  priest  repaired  to  the  abode  of  the  brethren,  and  secretly  listen¬ 
ing  to  their  conversation,  discovered,  who  they  were  :  with  this  information,  he  returned 
t  o=his  master,  who  the  next  morning  invited  the  whole  family  to  his  palace,  for  the  pur¬ 
pose  of  solemnizing  the  nuptials  of  his  daughter,  and  Arjuna.  They  attended  with 
Draupadi. — The  preparations  were  commenced,  and  when  the  king  formally  proffered 
his  daughter  in  marriage  to  Arjuna,  he  exp'ained  the  nature  of  his  mother's  command  : 
and  that  he  would  not  espouse  her,  except  in  conjunction  with  hit  brothers.  The  king 
reluctantly  consented,  and  Draupadi  was  received  in  marriage,  at  the  same  time,  by  the 
live  brothers. 

50.  This  phrase  into  which  this  derivative  adjective  resolves  ]  The  Sanskrit 

reader  will  perceive  that  a  lit  eral  version,  here,  has  not,  and  indeed  could  not  well  have 
been  given.  ‘  Putrinah’  cited  from  Mann’s  text  (§  29)  is  the  nominative  case  phiral, 
of  ihe  derivative,  formed  by  the  affix  ‘  in.’  This  is  used  ib  the  same  sense,  .as  that 
formed  by  the  affix  ‘  matup,’  already  noticed  in  <}  37  and  notb  subjoined,  and  is  con¬ 
sequently  illustrated  by  the  same  periphrasis  which  NandaPapdita,  accordingly  intro¬ 
duces-  V,  Partini  0.  2.  115.  '  • 
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51.  And  accordingly  Atri.  “  By  a  man,  destitute  of  a  son  only, 
TM»  is  must  a  substitute  for  the  same,  be  made,  Ac.”— Yasish- 

ed  by  Atri.  tha  also :  “  A  person  being  about  to  adopt  a  son,  should 

v  Ktu  take  an  unremote  kinsman,  or  the  near  relation  of  a 

•snnfaa.  kinsman,  having  convened  his  kindred,  and  announced 
his  intention  to  the  king,  and  having  offered  a  burnt 
And  (SmuwU*.  offering,  with  recitation  of  the  holy  words,  in  the  mid¬ 
dle  of  his  dwelling.”  Likewise  (^aunakha :  “  Having 
advanced  before  the  giver,  let  him  thus  cause  to  be  asked,  *  Give  this 
son,’  &c.“ 

A  term  med  by  52.  “  Cause  to  be  asked.”]  Here,  )ry  the  causal 

whom  is  explain-  form  of  the  verb  being  used,  it  is  meant : — ‘  Let  him 
cJ-  ask,  through  a  BrShmana  employed  for  that  purpose.’ 


53.  And  consequently,  the  position  that,  the  son  of  a  brother 

though  unadopted,  bears  filial  relation  to  his  paternal 
The  contrary  vmcle,  on  account  of  this  text  of  Vrihat  PaiAsara, 
doc  rme  refute  .  Let  the  nephew  of  a  paternal  uncle,  destitute  of 
male  issue,  be  his  son:  he  only  should  perform  his  obsequies,  of  the 
funeral  repast,  and  oblations  of  food,  and  of  water,”)  is  refuted.  For, 
without  an  act  of  the  adoptive  parent,  filiation,  as  his  son,  is  not 
accomplished. 

54.  It  must  not  be  argued  that  in  the  cases  of  the  son  of  hidden 
\n  act  of  the  Or*o*n  an<I  the  son  self-given,  there  is  no  act  of  an 

adoptive  father,  ageIlt>  [as  adopter] ;  because,  in  these  passages,— 
is  implied  in  the  (“  one  secretly  born  in  the  house,  is  considered  a  son 
cases  of  the  sons  of  hidden  origin” — “  Self-given,  meaning,  given  by 
of  hidden  origin,  himself”)  no  such  act  is  mentioned.  For,  it  is  inferred, 
and  sel  -given.  ^  otherwise,  the  consecution  of  an  effect,  to  an  act, 
would  not  be  attained. 

Were  Mauu  and  55.  Therefore,  the  text  of  Manu,  and  Vrhat 

Parasara (§29 and  par‘Jsara  (§  29  and  53)are  not  pertinent,  to  the  extent 
strued  'it  would  of  their  verbal  import;  for,  thirteen  descriptions  of 
follow,  there  were  sons  would  be  the  consequence, 
thirteen  sons. 


.  Which  would 
be  at  variance 
with,  the  enumera¬ 
tion  of  twelve,  by 


56.  Nor  would  thus,  what  was  intended  result : 
for  the  enumeration  of  twelve,  in  this  text,  would  be 
'contradicted:  “of  the  twelve  sons  of  men,  whom 
Mauu,  sprung  from  the  self-existent.,  has  named  :  six 
are  kinsmen  and  heirs ;  six  not  heirs,  hut  kinsmen.”* 


57.  But,  may  not  this  contradiction  of  number  be  admitted  on 
Opponent’s  ar-  account  of  the  passages  below  cited  ?  Firstly  :  A  dif- 
gumeut  that  such  ferent  text  of  law  :  “  The  legitimate  son,  the  appointed 
contradiction,  is  daughter,  the  son  begotten,  on  another's  wife,  the  son 
no  objection  :  as  0p  wife,  the  son  of  an  appointed  daughter,  the  son 
of  a  twice-married  woman,  the  damsel’s  son,  the  son 
ly  specified  by  a  received  with  a  pregnant  bride,  the  son  of  hidden 
text  of  law.  origin,  the  son  given,  the  son  purchased,  the  son  self- 
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JNnu'  r, aw- noons. 


"ivi'.n.  the  son  made,  the  deserted  son,  and  the  one  born  on  a  Won 
ol  unknown  casus,— arc  the  fifteen  sons  of  a  nu 
V  nliaspnti.  Secondly  :  A  text  of  Vrihaspati :  "  Of  the  thirteen  K 
enumerated  in  their  order,  bv  Manu,  the  legitim 
.son,  and  appointed  daughter,  arc  the  cause  of  lineage.”  Thirdly: 
jfnnu  text  [of  Mann] :  "  Sages  declare  these  eleven  sons,  (the 

■son  of  the.  wife,  and  the  rest,)  as  specified,  to  the  sub¬ 
stitutes  for  the  real  legitimate  son,  for  the  obsequies  would  fail.” — And 
M(Um  lastly  :  A  text  also  of  Manu,  which  declares  :  “  The  son 

of  the  body,  and;  the  son  of  the  wife,  may  succeed  to 
the  paternal  estate :  but,  the  ten  other  sons,  can  only  succeed  in  order, 
to  the  family" duties,  and  to  their  share  of  the  inheritance.”* 

58.  Should  it  be  thus  argued,  by  an  opponent,  we  reply, — True  ! 

It  is  established,  that  there  is  no  contradiction  of  the 
arSumcui  number  twelve  :  for,  the  several  enumerations  in  each 
authority,  are  consistent  ;  since  in  some,  particular 
inplied,  and  in  others,  expressed. 


refilled. 


The  gradafi 
of  the  nephew,  as 
Jirt.li,  in  the  order 
of  inheritance, 
■would  he  coutra- 


ough  unadopt- 


lion  would  apply 


And  moreover,  the  assigning  in  the  follow¬ 
ing  text,  the  fifth  place,  in  the  order  of  succession  to 
the  estate  of  one,  who  died  without  male  issue,  would 
be  contradicted  :  “  The  wife,  and  the  daughters,  also  : 
both  parents,  brothers  likewise,  and  their  sons.”+ 

The  exposition  of  this,  is  thus.  If  the  brother’s  son,  though 
if  the  unadopted,  bear  filial  relation  [to  his  uncle];  the  enu- 
— crating  the  brother’s  son,  on  account  of  his  wanting 
ich  relation,  in  the  fifth  place,  in  the  order  of  succes¬ 
sion  to  one  dying  without  male  issue,  would  lie  con¬ 
tradicted.  The  same  also  must  be  understood,  in  res¬ 
pect  to  the  right  in  gradation,  to  perform  the  obsequies, 
-n  -j  as  declared  in  this,  and  other  texts.  “The  son,  the  son 
icnormiu"  olf  a  son>  the  son  of  a  grandson  :  like  these,  the  offspring 
seciuics™1"0  °  of  a  brother,  or,  that  of  a  Sapinda  also,  are  born,  Oh 
king  1  capable  of  performing  obsequies.”] 

61.  But,  is  it  not  deducing,  a  false  conclusion,  to  argue  a  want  of 
But. Vishnu  de-  filial  relation  from  not  performing  the  obsequies  and 
dares  the  incom-  succeeding  to  the.  estate  ;  for,  the  son  of  an  unmarried 
■,  _  Potency  of  certain  daughter,  and  the  rest,  notwithstanding  their  filiation, 
sonsli|to°1)erform  !ire  s'10wri  by  "Vishnu,  in  this  text,  to  be  incompetent 
obsequies  or*  sac”  perform  obsequies  or  succeed  to  the  estate.  "  Ex¬ 
ceed  lo  the  estate,  ceptionable  sons,  as  the  son  of  an  unmarried  daughter, 
although  filially  a  son  of  concealed  origin,  one  received  with  a  preg- 
related.  liant,  bride,  and  a  son  of  a  twice-married  woman,  share 

neither  the  funeral  oblation,  nor  the  estate.”|]  So  alsd,  notwithstand¬ 
ing  participation  in  the  obsequies  and  estate,  may  be  wanting,  the 
filial  relation  of  the  brother’s  son,  though  unadopted,  may  be  admitted 
without  objection. 


*  Manu,  9.  1G5.  f  Yajiuvalkya,  2.  13G.  J  Visbim-purina. 

11  This  text  is  unauthentic  ;  Tide  note  to  Colebrooke’s  translation  o[  the  MiUkslwta, 
Chap.  1.  Sect.  XI  § ’27. 
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62.  Should  this  be  objected  :  it  is  erroneous.  Participation  in 
Argumeat  of  ^  obsequies  and  estate  lias  been  declared  to  be  the 

oppoMMt,foa*d«d  result  of  filial  relation,  in  this  passage  (“  Among  these, 
on  thia  oircwa-  the  next  in  order  is  heir,  and  presents  the  funeral 
stance  ovw-rsled  oblations,  on  failure  of  the  preceding”)  ;*  for,  otlier- 
wise,  like  the  impotent  person  and  the  rest,  one,  who 
„  merely  bore  the  semblance  of  being  a  son,  would  be 
iajn*w»ya,  of  no  use;  and  in  tiiis  text,  (“  By  a  man  destitute  of 
And  Aid.  a  son  only,  must  the  substitute  for.  the  same,  always 
be  adopted,  &c”)  an  imperative  mode  of  expression,  being  used,  the 
filial  relation  of  one  unadopted,  cannot  exist. 

63.  Nor  must  it  be  affirmed  that  the  injunction  in  question  re- 
Of  whose  text  "arc-s  those  other  than  the  brother’s  son  :  for  there  is 

it  caB„0t  be  said,’  110  Pr0°f  °f  such  partial  application  ;  and  on  the  other 
t  hat  it  refers  to  hand,  it  would  be  at  variance  with  the  instance  of  the 
one  other  than  a  adoption  by  Vet, 11a  of  the  son  of  [his  brother]  Bhai- 
broihcr’s  son.  rava,  contained  in  the  portion  [of  the  extract  from 
the  Kfilika-purfina,  before  quoted]  commencing,  “  We  will  make  one 
son  only,”  and  ending  “  VetSla  also  affiliated  him,  as  his  son.” 

Besides  if  the  64.  Moreover,  in  the  case,  where,  of  ten  whole 

filiation  ot  a  ne-  brothers,  five  have  each  ten  sons,  and  five  are  wholly 
without  adoption  destitute  of  male  issue,  it  would  follow,  that,  the  five 
where  of  several  brothers  destitute  of  male  issue,  would  have  each  fifty 
brothers,  some  sous;  and  it  would  also  result,  that  the  fifty  sons 
.I",?8’  *n<1  severally  have  ten  fathers:  thus,  there  would 

absurd^ c Tnat-  a  grea*'  absurdity, 

quence  would  re¬ 
sult'. 


65.  Nor,  would  an  intended  consequence  thus  result :  for,  in  the 
■  j  passage,  (“  a  substitute  for  a  son  must  he  adopted”) 

be  inhmded  *0n0t  un**-y>  ascribed  to  the  object  to  be  adopted,  is  of  definite 
import :  and  the  singular  number,  used  in  the  follow¬ 
ing  passage  to  express  severally  both  the  male  issue  and  the  father  of 
the  same,  would  be  contradicted.  "  If  one  among  brothers  of  the 
whole  blood  be  possessed  of  male  issue,  Manu  pronounces  that  they 
all  are  fathers  of  the  same,  by  means  of  that  son.” 

ANNOTATIONS,  . 

62.  Amongst  these,  £c.]  The  text  of  ydjnavalkya,  of  which  the  initial  pat  - 
here  cited,  is  completed  from  the  translation  of  the  .Milaksltara  on  inlteril.nucc.  (v.  bole- 
brooke’s  translation,  Cb.  I.  Sect.  XI.  §  21).  The  passage  quoted  in  the  last  paragraph,  as 
from  Vishnu,  which  is  cited  in  §  27  of  the  Section  noticed,  is  explained,  as  merely  barring 
the  right  of  the  exceptionable  sons  in  question,  to  a  fourth  shave,  legitimate  issue  exist¬ 
ing  :  and  as  not  affecting  the  text  of  Yajnavalkya,  here  alluded  to,  by  which  any  descrip¬ 
tion  of  son  whatever,  on  default  of  legitimate  issue,  may  inherit  the  wnoie  patrimony. 

Impotent  person  and  the  rest.]  Meaning  I, lie  oufeaste,  and  his  issue,  one  lame 
and  the  others,  who  are  excluded  from  inheritance. 

An  imperative  mode  of  expression  being  used.  )  1  Vidliiprayatyayu’  or  an  affix 
of  injunction,  are  the  tc(ms  of  the  original  thus  rendered:  by  these,  the  injunctive 
future  participle'  Kartavya’  (must  be  adopted)  used  by  Atri,  is  designated. 
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()(!.  Neither  must  it  he  alleged  that,  because  the  plurality  of 
1  ■ir.rinnrilt  ,>r(,,',lc,'’s  sm,s  is  mentioned  in  this  passage,  (“titoae 
lie  contrary,  W,M>  are  fathers  of  male  issue,  by  means  of  her  «w* 
ot  be  drawn  sous,  and  those  of  brothers,  are  completely  saved."*) 
tlm mention,  many  hrotlier’s  sons,  even  though  unadopted,  may  be 
oTTf-'  "so0-  sons  of  one  Pmo“  :  for»  from  occurring  in  respectful 
others’  in  the  lllo,'e's  °I  <--x]',ress*0,1>  in  which  by  popular  acceptation, 
,1  the  plural  number  is  used,  it  has  an  indefinite  import : 

also,  the  injunctive  precept  proposed,  being  accom- 
lied  in  our  opinion,  by  means  of  one  only,  the  propounding  many 
dd  be  contrary  to  sense  and  law. 

(17.  Hence  it  is  a  settled  point,  that  amongst  near  “sapinda”  kins- 
lachisiontliat  men  of  the  same  general  family,  a  brother’s  son  only 
lnsmcii,  the  must  be  affiliated  :  and  therefore,  by  being  adopted 
ndoiieif  '>0  Other's  son,  and  other  kinsmen,]  are  first  in 

icse'  only  in-  Participating  in  the  estate  and  funeral  oblations :  but, 
mil  of  or-  ' not  being  adopted,  they  hold  their  respective  places 
from  adop-  [in  the  order  of  heirs], 

,  textof Visit-  68.  The  text,  too,  of  Vishnu,  (§  61)  refers  to 

conoilcilwiili-  where,  any  son  prior  in  the  order  of  enumeration,  may 
lontrndic.tion.  exist.  Thus  there  is  no  contradiction  whatever. 

69.  But,  this  being  the  case :  the  filial  relation  of  one  unadopted, 
.  ,,  ,  declared  in  the  following  text  also,  would  not  subsist, 

cfsameVnan-  “  If  among  all  the  wives  of  the  same  husband,  one 
a*  in  t  he  case  bring  forth  a  male  child,  Manu  lias  declared  them  all. 
in  brother’s  by  means  of  that  child,  to  be  mothers  of  male  issue.”]* 
£ .J..1  re-  ^nd  tlxis  would  not  be  an  intended  consequence;  for,  it 

[i  j  . . would  be  contrary  to  custom,  and  at  variance  with  the 

wife,  to  his  appellation  of  mother,  occasioned  merely  by  being  the 
moi ncr.  as  wife  of  the  father,  as  expressed  in  this  passage.  “  The 
-red  by  Manu,  wives  of  the  father,  are  all  mothers.” 


70.  Should  this  he  objected,  it  is  wrong:  for  the  son  of  a  rival 
Q  rruled  wife,  originating  immediately  from  portions  of  the 
'  vclru  °  '  husband,  may,  though  unadopted,  hear  the  relation  of 
ifoji  [to  anot  her  wife,]  and  the  text  [of  Manu]  intends  a  restriction,  [as 
to  substitutes,  not  so  circumstanced]  as  has  already,  been  declared], 

ANNOTATIONS. 

60.  Also  Hie  injunctive  precept  proposed.]  That  enjoiuing  the  necessity  of 
adoption  ns  conveyed  in  Atri’s  text. 

70.  And  the  text  [of  Mann,]  intends  a  restriction,  &e,  &c.]  The  author's  doctrine, 
advanced  in  Sect.  1  §  34,  is,  that,  anv  one  connected  to  the  husband  -  and  wife,  by  con¬ 
taining  portions  of  either,  may  of  right-  be  a  substitute  ;  and  that,  the  text  of  Manu, 


m  the  Kilita-purAna  before  cited  *.  supra.  }  45, 
+  Vide  supra,  Sect.  I.  §  34. 
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it  connected,  by  containing  portions  of 
a,  he  does  not  unadopted,  bear  filial 


But  since  the  brother's  son,  is 
cither  the  husband  or  wife  e 
relation. 

71.  “If  there  are  several  brothers,  the  sons  of  one  man  by  the 
The  aa*W<  de-  same  motller>  on  a  son  being  horn  to  one  even  of  them, 
cUred  byVlthaa-  ah  of  them  are  declared  to  be  fathers  of  male  issue, 
pati,  between  llie  •.  The  same  rule  is  also  ordained  in  respect  to  many 
cases  of  ibe»  bro-  wives  of  the  same  person  :  if  one  brings  forth  a  son,  he 
that  "of  The  rind  is  the  presenter  of  the  funeral  cake  to  the .whc/le.”  As 
wife,  consistency  f°r  the  application  by  analogy  of  the  rule  regarding 
explained ;  so  as  the  brother’s  son,  to  that  of  the  rival  wifet  declared  by 
not  to  affect  Vnhaspati,  in  this  text :  that  is  propounded  as  mean- 
van  jOI:tr,lle  i“1'  >ng.  [the  son  of  the  rival  wife]  to  be  a  subsidiary  son, 
',mce  ‘  not  as  intending  liis  affiliation  :  for,  bis  filial  relation 

[to  liis  step-mother]  is  established  from  his  proceeding  from  portions  of 


[to  nis  step-motnerj  is  estamisiied  trom  ms  proceeding  trom  portions  c 
her  husband.  Also,  she  being  a  substitute,  being  established,  fror._ 
proceeding  partially  from  portions  [of  the  pair] ;  the  text  [of  Manu] 
intends  a  restriction,  [as  to  substitutes,  not  so  circumstanced,]  as 
already  has  been  declared. 

72.  Either  portion  [of  the  passage  from  Vihaspati,]  has  been 
Dcvasvami  con-  mac*e  clear,  by  Devasvanii,  in  this  text.  In  both,  even, 

(irms.  [it  is  meant,  that,]  another  substitute/must  not  be 

Tbe  Chaodrika  adopted.” — And  this  text  is  thus  interpreted  in  the 
ivlicre  bis  text  is  GhandrikS — “  ‘  In  both,  even’ — in  the  two  texts  coni- 
cxp.aiued  cited..  niencing,  (“  If  there  are  several  brothers,  the  sons  of  one 
man,  &c.”)  [it  is  meant  that,]  the  son  of  a  brother,  and  that  of  a  rival 
wife,  being  any  how  capable  of  being  substitutes,  another  must  not  be 
adopted,  as  a  substitute.” 

73.  Vijnane$vara  also  thus  explains  the  text  of  Manu  (§  29) : 
Vijfianeifvara’s  [This  text]  is  intended  to  forbid  the  adoption  of  others 

exposition  of  11a-  if  a  brother’s  son  can  possibly  be  adopted  :  it  is  not 
mi’s  text.  (§  ‘19.)  intended  to  declare  him  son  of  bis  uncle :  for  that  is 
inconsistent  with  the  subsequent  text :  “  Brothers  likewise,  and  their 
sons,  &c.  &c.”* 

74.  If  no  brother’s  son  exist,  another  even,  being  the  nearest 

relative,  according  to  the  mode  mentioned  [must  be 
.  jCe*  adopted.]  Conformably  Qaunakha  [continuesjf.  “  Of 

nearest1'  'relative  -Kshatriyas,  in  their  own  class  positively:  and  [on 
must  be  adopted ;  default  of  a  sapinda  kinsmen]  even  in  the  general 
as  intimated  by  family,  following  in  the  same  primitive  spiritual  guide 
([aucakha.  (Guru):  of  Vai<;yas,  from  amongst  those  of  the  Yairya 


ANNOTATIONS. 


spccihing  substitutes,  is  restrictive  only,  m  respect  lo 
itigly,  he her*  intnjduces  t  be  same  obscure  scuteuce,  ii 
of  anticipating  any  objection,  as  to  tbc  son  of  the  ri 
grounded  on  his  not  beiug  enumerated  by  Mauu. 


bsrA  on  inheritance.  Cob 
.  pasxage  from  Yaunaka,  is 


Of  all,  and  the  tribes  liken 


:hose"of  this  £6dra 
rn]  classes  only :  Sad 
•’s  son,  are  affiliated 
ir’sson.is  no  where 


r  c1VhIS  -  k5-  "  1 °>™  class.”  In  the  Kshatriy*  tribe, 

in  thewrerahror*  ^ 'otwithstanding  ‘  class'  (jSti),  being  used  in  its  general 
pinquitj  is  k  rum-  sense>  propinquity  as  before,  here  likewise,  Constitutes 
rliiiim,  o}  reason  a  restrictive  condition  ;  on  account  of  the  text  of  Vasish- 
01  the  text \asish-  tha:  “a  person  being  about  to  adopts  son,  should 
Jl!a-  .  take  an  unrcmotc  kinsman,  &c.” 

76.  On  default  of  a  sapinda  kinsmen,  “and  even  in  the  general 
T  r  r  n.  family,  following  the  same  primitive  spiritual  guide. — ” 

t>  a  m«  e°‘'  and  ®’uce  ^lel]e  are  no  distinct  and  peculiar  general  families, 

evcii  in  the  ceuc-  °f  ^le  [primeval]  Kshatriyas  ;  the  primitive  spiritual 
ml  family,  \tc.”  guide  is  mentioned,  [to  particularize  the  class,  from 
shown.  which,  the  adoption  is  to  be  made.] 

From  which  it  77. _  Accordingly,  an  account  of  his  more  remote 
appears,  on  defect  connection,  on  failure  of  the  “sapinda”  kinsman,  one, 
ola ‘sapinda,* one  belonging  to  the  same  general  family,  is  ordained.  In 
ol  the  same  gene-  reSpect  to  him  also,  the  clause  “In  their  own  class,  &c” 
daine™  towhom,  likewise  applicable  ;  on  account  of  the  conclusion,  of 
the  condition  of  the  passage  “  of  all,  Ac.”  And  hence  a  near  or  distant 
equality  of  class,  relation  of  a  different  class  is  precluded  [from  being 
equally  applies.  adopted. 

7S.  ‘  Vaiqya-jSteshu’]  this  must  be  rendered, — from  amongst 

(“aimaha’s  terms  those  of  the  Vaigya  class, — as  if,  ‘  jitishu’  had  bfeen 
Vaiqya.jd  t  e  s  h  u,  used  :  for  ‘jfita’  or  ‘  jfiti  [of  which  the  words  are  seve- 
expiained.  ral  inflexions,  are  recited  in  the  dictionary,  as  syno- 

nims,  signifying,  ‘  class  or  sort.’ 

79.  Here  also,  although  the  specification  is  general,  propinquity 
T  ,  ,  as  before,  constitutes  a  restrictive  rule.  The  clause  too, 

the11  Vaiqya  the  (“and  even  in  the  general  family,  following  the  same 
condition  of’  pro-  primitive  spiritual  guide,")  is  here  likewise  understood  ; 
pinquity,  and  tbs  0n  account  of  the  text,  commencing  “[He  specifies]  the 

ANNOTATIONS. 

76.  Since  there' are  no  distinct  and  peculiar  general  families  of  the  [primeval] 
[Kshatriyas].  The  general  families  of  Kshatriyas  and  Vaiqyas,  arq  distinguished  by  the 
primitive  saint,  or  patriarch  hereditarily  acknowledged,  in  the  family.  This  is  not  the 
case  with  Brahmanas.  The  gotra,  or  general  family  of  whom,  is  determined  by  lineal 
descent,  from  some  particular  saint,  (jiidras  again  are  all  supposed  to  belong  to  the 
gotra  of  Kaqyapa,  the  common  progenitor  of  the  four  tribes. 
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eUtise,  as  to  "the  general  families  of  Kshatriyas,  and .'Vai^yas,  as  distin- 
Wm™*  guided  by  following  the  same  primitive  spiritual 

‘  Guru  ’are  emmf-  guide :  and  because,  the  passage,  the  initial  words  of 
lj  applicable?  which,  are  “  who  are  adopted  from  those  of  his  own 
general  family,  &c.  &c.”*  is  common  to  the  three  tribes. 
It  is  equally  the  -case,  in  this  instance  also,  that,  on  -default  of  a 
‘  sapiijda’  kinsman,  one  of  the  general  family,  following  the  same  pri¬ 
mitive  spiritual  guide,  [is  to  be  adopted.] 

80.  'From  amongst  those  of  the  Ctidra  class.’ 
Here  also  propinquity  as  before,-  [constitutes  a  restric¬ 
tion;]  andtheclar.se,  (“and  even  in  general  family 
following'  the  same  primitive  spiritual  guide,”)  does 
not  here  apply :  since,  [amongst  <)'udras]  a  general  fa¬ 
mily,  distinguished  by  following  the  same  primitive 
spiritual  guide,  is  not  ordained.  Therefore  it  follows, 
that  the  (Jhdra  class,  in  the  general,  [is  the  order  from 
which  the  adoption  is  to  be  made.] 


Amongst  Ma¬ 
dras  pmpinquiiy. 
is  a  coinhiiun,  but 
the  clause  regard- 
insc  the  general 
runty  of  the  same 

arid?’ 


Their  tribe  in 
general  is  the 


81.  The  same  is  declared  in  the  BrShma-purana. — “In  feet,  for 
■  The  same  is  Qftdras,  gaining  their  livelihood  by  servitude,  living  on 
intimated  in  the  another’s  bread,  whose  bodies  depend  on  another,  there 
Brahma- purana..  is  not  a  son,  from  any  order  whatever,  [but  their  own 
tribe]:  because  a  slave  only  is  produced  from  a  male  slave  and  a 
female  slave.” 


82.  On  account  of  the  superiority  of  those  of  the  three  first 
From -which' i  lie  tribes,  and  of  those  bom  in  their  direct  order ;  and  of 
import  of  the  text  the  inferiority,  of  those  born  in  the  inverse  order,  a  son 
cited  is  explained,  cannot  be  adopted,  from  any  order  whatever,  [by  Cu- 
dras,  but  their  own  tribe],  A  C'udra  only,  therefore,  must  be  affiliated ; 
for  a  slave  is  produced  from  slave  parents. 

Objection,  that  S3.  But  the  three  sentences  regarding  the  ‘  Ksha- 
meuTii?^  °‘mf  trbvas’  tl'e  rest>  (§  14)  should  not  have  been  pro- 
KsVi'at  rfyas*’  pounded;  because  their  import  is  obtained  from  the 
should  not  have  passage  preceding  (v  §  2) :  and  even  if  propounded, 
been  propounded,  there  is  tautology  in  the  part  commencing  “  of  a)),  fee.” 

84.  This  if  objected,  is  wrong ;  because  by  the  terms  ‘  Kshatriya’ 
_  .  t  .  and  the  rest,  the  inclusion  of  the  Murdhavasikta  and 

'  u  e  '  other  mixed  classes  regulated  by  the  same  rules  as  the 

Kshatriya  and  the  rest,  is  meant :  for,  a  text  of  (,'ankha  expresses  : — 
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name  of  Acvalayana,  the  author  ot  a  work  entitled  the  Gilija-sfitra. — The  asme  text  la 
Btoiced  in  the  Dattaka-Chaudriki,  where  the  additional  word  ■  pvobnniti,  “He 

specifies'’  occurs.  _ _____ 

•  Vriddbn  Gautama,  vide  supra.  §  4.  In  the  or 
words  of  the  text. 


rigiual,  those  cited,  arc  the  initial 


566 


“  one  procreated. — on  a  female  Ksliatriya  by  a  BrShmana,  is  a  {[&•• 
tnya  even  :  on  a  Vaieya  woman,  by  a  Ksliatriya,  is  a  Vaiqya  even :  by 
a  Vaieya  on  a  female  (j'udra,  is  even  a  tundra.” 


The  phrase  ■  ia 
their  own  class' 

Wimilinvasikla.or 
One  of  a v y  mixed 

adopted  by  one 
of  ilie  tnlic  wii,U 
which  lie  ranks. 


85.  ‘  In  their  own  class.'  This  is  to  shew  that, 

though  the  same  rules  apply  to  tl>c.‘  MurdhSvasikta/ 
and  other  mixed  classes,  as  to  the  Ksliatriya  and  the 
rest ;  still  those  do  not  become  sons  to  a  Kshatriya,  and 
the  rest,  on  account  of  the  indication,  of  direct  order, 
in  this  text.  “  Three  wives  in  the  direct  order  of  the 
tribes,  &c.  &c.” 


SO.  Nor,  is  there  any  tautology  in  this  sentence,  “  of  all,  &c. for 
T  li  e  sentence  this  part  of  the  text :  “  of  all,  fcc."  by  reciting  a  restric- 
■of  all.  See.’  is  per-  tion,  as  to  their  own  classes,  in  respect  to  the  tribes, 
,lncnt-  and  those  born  in  the  direct  order  of  the  same,  is  per¬ 

tinent,  in  indicating,  that,  that  does  not.  apply  to  those,  bom  in  the 


87.  The  expression  ‘  of  all’  implies  in  fact  this. 
From  the  cogency  in  the  specification  of  the  word 
‘  tribes,’  the  restriction  to  their  own  class,  would  apply 
to  the  tribes  only :  not  to  those,  born  in  tlieir  direct 
order.  To  include  these  the  word ‘all’ is  used.  Now, 
they  are  included,  because  they  are  regulated  by  the 
same  rules,  as  the  tribes.  Nor  is  this  term,  an  epithet 
of  tribes  ;  for  the  conjunction  ‘and’  would  be  insigni- 


S8.  And  therefore,  the  restriction  is, — ‘of  the  tribes,  and  those 
born  in  the  direct  order  of  the  same,  in  [their  own] 
Conclusion.  classes  only.’  ‘Not  otherwise’ — meaning — not  amongst 
others,  born  in  the  inverse  order  of  the  tribes. 
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85.  On  account  of  the  indication  of  direct  order  in  this  textj]  The  text,  of  which 
initial  words  only  are  cited,  is  the  following  of  Yajfiavslkj*.  “Three  wives  in  the 
set  order  of  the  tribes,  two,  and  one,  are,  for  a  Hr&hmana,  Kshatriya  and  Vaifja 
iectivcly.  Tor  one  born  a  (jhidra,  a  woman  of  his  own  tribe.”  The  argument  of  the 
nor,  here  used,  requires  illustration.  A  son  hegotten  by  a  man  of  superior  tribe,  on 
Oman  or  inferior  tribe,  is  of  his  mother’s  class,  and  technically  called  ‘anupurraje 
1  ‘anulomaja that  is, — one  of  a  mixed  class,  born  in  the  direct  order  of  the  tribes. 
;h  issue  is  of  several  descriptions.  For  instance,  the  MnrdhAvasikta  or  offspring  of 
ents  of  the  Brahmana  and  Kshatriya  tribes.  Tbon|h  considered  however,  as  of  bts 
thcr’s  tribe,  such  sod,  may  not  be  adopted  by  a  Kslutriya.  It  is  a  maxim,  that  a 
u,  must  only  affiliate,  one  of  liis  own  class,  of  whom  he  mi&bt  have  beea  the  natural 
her.  Now  the  Mtirdhavasikta,  is  born  in  the  direct  order  of  the  tribee,  • 
ue  uf  i  he  union  of  a  Brihmana,  with  a  female  Kshatriya;  and  not  that  of*  & hatnya, 
,h  a  female  Brahmana,  which  could  not  take  place;  as  it  would  be  i» ia«  inverse 
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89.  Bat  why  should  not  this  part,  [commencing  ‘  of  all,  fee.’]  be 
Objection  that  considered,  as  an  exception  to  the  rule,  as  to  propin- 
thepartcommenc-  quity,  inferred  from  the  preceding  passage  [in  §  2]  1 
m  '  •'f  “J  Should  it  be  replied,  because,  it  would  be  repugnant  to 

the  text  of  Vasishtha  ("a  person  being  about  to  adopt, 
preceding  put  &=•”)  •'  Bie  argument  is  wrong ;  for,  the  result,  deduced, 
from  that  text,  is,  that,  it  is  identical  in  its  import 
with  the  passage  [in  question,]  regarding  Brfilimanas. 


90.  Such  objection,  if  made,  is  inaccurate  :  for,  were  the  passage 
Refilled  question, such  exception ;  the  rule,  founded  on  ancient 

practice,  which  makes  propinquity  as  recognized  by 
popular  acceptation  and  in  holy  writ,  a  condition,  would  be  contradict¬ 
ed  :  no  advantage  would  result :  it  would  be  repugnant  to  the  context: 
and  lastly  were  an  exception,  as  to  propinquity  in  the  general,  meant 
even,  by  this  passage,  the  exception  as  to  particular  relationship,  con¬ 
veyed  in  this  part  of  the  text,  (‘  But  a  daughter’s  son,  and  a  sister’s 
son,  fee.1)  would  be  inconsistent.  Therefore,  the  interpretation  only,  as 
given,  is  pertinent. 

Tbe  daughter's  „  ,91-  This  part  of  the  text,  (“  but  a  daughter’s  sou, 
son,  and  sister’s  &c.  )  propounds  an  exception,  as  to  those  of  the  three 
son,  are  excepted,  first  tribes,  with  respect  to  the  daughter’s  son,  and  sis- 
from  the  three  ter’s  son,  inferred  from  the  mention  of  propinquity  in. 

pa!tl"  ntV  I  th®  god¬ 

daughter's  son, 

&c.” 

This  construe-  9--  Since,  (the  particle ‘but,’ having  an  exclusive 
lion  elucidated,  import,)  a  restriction  '  by  Qudras  only,’  "is  conveyed  ; 
It  is  supported  to  those  of  the  three  first  tribes  are  excluded.  On' this 
by  the  part  sub-  p0;nt  the  author  subjoins  a  reason:  “For  tire  three 
joined  as  a  reason.  BUperior  tribeS)  &c.  &c.» 

93.  Since  the  filial  relation  of  a  sister’s  son  to  one  of  the  three 
first  tribes,  is  not  exhibited  in  any  authority  what- 

Conclusion.  ever,  the  passage  is  relative  only'  to  (ptidras.  This  is 
the  meaning  of  the  whole. 


,  indefinitely : 


ceding  sen- 


94.  The  expression,  ‘  a  sister’s  son’  is  of  indefinite 
import,  in  the  [part  subjoined  as  a]  reason  ;  for,  [other¬ 
wise]  it  would  follow,  that  it  were  therein  an  unmean¬ 
ing  term  :  or  were  it  of  definite  import,  one  portion 
[of  the  preceding  sentence,  viz.  ‘  A  daughter's  son’] 
would  be  void  of  sense. 
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94.  It  would  follow  that  it  were  therein  an  immeai 
for,  in  the  original  of  the  passage  of  y'sun Ah,  alluded  t 
‘  blifiginejaB’  (ualer’s  a  '  ... 


rive  word 


refer  to 
they  rein 

drinking 


1’he  da 
(  I. 
to  fli 


ightcr  a  son.  and  that  of  the  sister, 
i  mi  in- :  lor.  in  no  other  authority,  flo 
se  of  the  three  first  tribes;  an  argu- 
s  that.  used  m  the  question,  as  to 
and  so  forth.  Hence,  it  is  not  ftc- 
two  reier  to  those  of  the  three  first. 


ib.  Next  it  may  be  alleged,  that,  both  passages 
:ing  construed  in  a  literal  manner  only,  are  de- 
trative  of  their  several  subjects,  but  not  so  by 
;  construed  from  inference.  Consequently,  it  is 
.star’s  son  alone,  that  does  not  refer  to  the  three 
; :  not  the  daughter’s  son. 


Overruled;  ns  97.  This  is  also  wrong :  for  a  splitting  of  the 

iV  trxt  u-ould^c  M  ould  result;  and  ail  option  to  those  of  the  thrfee 

ewb'n’  of  the  tn',es-  Jn  respect  to  the  daughter's  son,  follow ; 

daughter’s  sonj  since  by  being  an  unremote  kinsman,  he  would  be 
oc.iTiS  to  those  inferred  fas  eligible]  and  interdicted  [as  such]  by  the 
tribes.  restriction  to  Cudras  omy. 


98.  Or  thus.  By  the  restriction  to  Cudras  only,  a  prohibition 
The  same  op-  ot  the  daughter  s  son.  m  respect  to  those  of  the  three 
lion  otherwise  dc-  first  tribes,  would  be  established.  And  by  the  restric- 
rluced.  tion  that  a  sister’s  son  only  may  not  be  [adopted] 

by  those  of  the  three  first  tribes,  a  sanction  of  the  daughter’s  son 
would  bo  obtained.  Ihus  there  would  be  an  option. 


8.9.  Besides,  if  [the  two  passages  m  question,]  are  to  be  construed 
I?  a  iiterol  mode  with  reference  merely  to  their  verbal  import,  in  the 
of  cons*  ruction  be  first  passage,  there  would  be  either  a  restriction  [as  to 
ad  pinl :  iu  the  the  object  ox  adoption],  or  one  in  respect  io  the  agent 
must’teifrestri?  ‘  (Pai'issnk  hyal.  In  what  does  the  one.  and  in  what 
ti'iii  r.V  to  the  the  other  consist!  1  By  Qudras.  a  daughter’s  son  and 
object,  or  agent,  as  a  sister  s  son  only  [maybe  adopted], — This  is  a  rc- 
here  illustrated.  stnction  [as  to  the  ohiect;  required.]  because  [other¬ 
wise,]  tlie  daughters  sun,  and  the  other,  would  be  mlernble,  from  one 
portion  [of  the  general  text], — and  every  relative  Commencing  with 
the  brother's  son  from  another.  ‘  By  Cudras  only,  ft  daughter’s  son, 
and  a  sister’s  son  [may  be  adopted].’"  Tins  is  a-  restriction  in  respect 
to  the  agent ;  [which  would  be  required,]  as  the  daughter's  son,  and 
the  other  might  be  inferred  [as  eligible],  to  the  four  tribes  collectively. 
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05.  In  the  question  as  to  drinking  spirits,  and  so  forth.]  The  drinking  spirits 
is  declared  'lawful  for  (Judvas.  But  not  so.  by  any  authority,  for  those  of  the  three  first 
tribes.  Therefore  it  is  argued  that  these  are  meant  to  be  excluded. 
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100, ,  U  restriction,  as  to  the  object  of  adoption,  be  meant,  then 
If  the  first  «#aj  there  would  be,  a  contravention  of  the  whole  law 
objection*.  would  ordaining  the  brother’s  son  and  the  rest,  [as  eligible 
result.  for  adoption]  :  the  word  *  class’  in  this  passage  ("  of  all, 

•  and  tbrte&es  likewise  in  [their  own]  classes  only :  and  not  otherwise”) 
as  the  daughter’s  son  and  the  sister’s  son,  would  be  contract¬ 

ed  in  its  import  :  and  it  would  follow,  where  no  daughter’s  son,  or 
sister’s  son  existed,  the  affiliation  of  a  son  could  not  take  place, 

101.  But,  supposing  a  restriction  in  respect  to  those  who  may 

So  also.  be  the  agents,  meant ;  then,  by  the  mere'restriction  to 

If  tne  second.  Qudras  only,  the  interdiction  of  the  sons  in  question, 

the  three  first  tribes,  being  conclusively  established,  it 
would  follow  that  the  passage  commencing,  ("  for  the  three  superior 
tribes,  &c.”)  as  again  prohibiting  the  same,  were  unmeaning. 

102.  Therefore,  by  a  construction  deduced  from  inference  only,  is 
Conclusion  the  interpretation  of  the  two  passages  correct.  And 

(hat  the  mode  of  moreover,  a  verbal  construction  founded  on  revealed 
construction,  of  law,  is  more  vexatious,  than  a  construction  deduced  by 
the  two  passages,  the  help  of  inference,  and  grounded  on  reasoning  :  and 
be  Irom  inference  revca^  being  taken  [as  the  basis  of  the  construc- 
only.  tion],  two  revelations  must  be  assumed.  Now  ratioci-  ' 

nation  being  the  ground-work,  this  would  not  be  the 
case.  Therefore,  the  apparent  reason  presenting  itself,  is  the  demonstra¬ 
tive  means. 

103.  Although  there  is  another  reading, — "  The  daughter’s  son, 
Another  read-  an<^  ^)e  saster  s  son,  a,'e  declared  to  be  sons  of  Cfidras”*  : 

ing  of  i he  first  of  still,  [both]  are  identical  in  their  import,  since  the 
these  passages  no-  passage,  commencing, — “  For  the  three  superior 
liord  ;  which  tribes,  ifcc.” — is  introduced,  to  manifest,  that  a  re- 
aTurLunThid  °n.  striction  even,  is  intended,  for  obviating  a  doubt, 
mean!.  ”S  whether,  "  of  Qudras  only,” — or  “  of  Qudras  also,” — 
were  meant. 


following  is  offered  »s  an  illustration  of  this  part.  If  f  It 
those  which  conclude  the  test  of  ^aunaktf)  he  construed  ■ 
as  unconnected,  aud  declaratory  of  distinct  posit  ions,  \vh 
by  assuming  them,  to  be  founded  on  revealed  law.  At 
two  revelations  or  passages  of  that  law  must,  he  assumed, 
passages  liberally,  bv  the  help  of  inference,  tin;  author 
thus  :  ‘  A  daughter's  son  and  a  sister’s  son  arc  adopt 


aluf)  he  const  rued  verbally,  Ihev  must  ho  regarded 
linct  posit  ions,  which  can  only  he  considered  true, 
revealed  law.  And,  as  the  passages  are  distinct, 
must,  he  assumed.  In  construing  however,  these 

■r’s  son  are  adopted  by  tjedrns  only.’  ^or  in  no 


authority  are  such  $ons  mentioned  ns  eligible  to  the  three  first  tribes  :  as  they  arc  to 
Cudrss.'  Thus,  without  referring  to  revealed  law,  he.  understands  the  position  in  the 
first,  passage,  demonstrated  by  an  argument,  in  the  second  :  and  (his  seems,  to  be  what 
he  intends,  when  he  ssys :  ‘‘Therefore  the  apparent  reason,  Ac.  Ac.” 


lOt.  .Now,  tli at  a  restriction  is  meant,  thus  [appears].  Were 
Which  is  Ums  t'K‘re  '!°  rwtrietion,  in  respect  to  the  act  of  affiliation, 
intended.  the  object  of  which,  is  the  daughter's  son  and  sister’s 

son,  the  whole  lour  tribes  might  be  inferred,  as  the 
agents  therein.  [.But]  from  the  consequent  restriction  to  £<klraa,  it  is 
established,  that  ‘  of  Cuclras  only’  is  meant. 


105.  And  accordingly,  the  term  '  sister’s  son’  is  inclusive  even, 
(■  term  “sis-  °/  t*ie  laughter’s  son  also  ;  for,  otherwise  the  restric- 
sou”  is  in-  tion,  tliat  the  daughter’s  son,  and  sister’s  son  refer  to 
oj,  of  th'c  Qi'idras,  would  not  be  attained  :  or  if  attained,  an 


option  as  to  the  daughter’s  son,  in  respect  to  those  of 
the  three  first  tribes,  would  result ;  as  has  been  already 


106.  If  this  is  the  case,  then,  let  the  non-relation  merely,  of  tho 
A  mode  of  rc-  sister’s  son,  to  those  of  the  three  first  tribes,  be  proved 
cnnciliiig  the  con-  lay  the  daughter’s  son,  and  sister’s  son,  referring  to 
stniction  of  the  Qudras :  should  this  be  alleged,  it  would  be  wronsr. 
j. ;„.agcs  ...  q..c„  "For,  as  such  position  would  be  established,  by  this 
once,  without  in-  reason  alone, — from  referring  to  Qudras,’ — the  men- 
volving  what  is  tioniug  the  daughter’s  son,  and  sister’s  son,  would  be 
objected  in  the  unmeaning  :  and  if  a  loose  mode  of  expression  must 
last  §.  refuted.  pe  assumed,  the  use  of  the  term  ‘  sister’s  son’  only, 
without  specific  meaning,  is  less  vexatious,  than  the  use  of  both  terms, 
in  an  indefinite  import.  Consequently,  that  only,  which  has  been  pro¬ 
pounded,  is  accurate. 


107.  Qakala  has  clearly  laid  down  the  above  points:  “Let  one 
Atext.ofgakala,  of  a  regenerate  tribe  destitute  of  male  issue,  on  that 
cited,  as  confirm-  account,  adopted  as  a  son,  the  offspring  of  a  sapinda 
ini  the  doctrine  relation  particularly:  or  also  next  to  him,  one  born 
advanced.  in  the  same  general  family  :  if  such  exist  not,  let  him 

adopt  one  born  in  another  family  :  except  a  daughter’s  sou,  a  sister’s 
son  and  the  son  of  the  mother’s  sister." 


106.  If  this  is  the  case,  then  let,  S:c.]  In  an  enlarged  state,  the  following  appears 
to  he  the  objection,  which  the  author  here  anticipates.  If  the  two  last  passages  of 
(Jaunaka’s  text,  are  to  be,  construed  ouly,  from  inference  and  reasoning  :  and  if  die  re¬ 
striction  in  respect  to  Qiidrus,  would  not.  be  at^iined,  unless  the  term  ‘  sister’s  son’  were 
inclusive  of  ‘  daughter’s  son  then,  instead  of  the  last  of  these  passages,  being  con¬ 
sidered,  ns  containing  the  reason  or  argument  demonstrative  of  the  position  declared  in 
the  first,  let,  the  first,  be  regarded  as  "the  reason,  establishing  tire  position  in  the  last  : 
or,  (in  the  words  of  the  text,)  “  let  the  non-relation  Sc.”  Iu  this  case,  the  passages  in 
question,  would  be  still  interpreted  from  inference,  and  what  is  objected  in  the  preced¬ 
ing  paragraph,  would  not  apply.— The  author  anticipates,  and:  refutes  this  mode  of 
eluding,  or  retorting  his  arguments. 

106.  The  mentioning  the  daughter’s  son,  and  sister*  son.]  In  the  first  of  the  two 
last  passages  of  gaunaka’s  text,  that  is,  in  that,  which  is  here  proposed  to  be  assigned  as 

lOf.  One  of  a  regenerate  tribe-]  That  is  of  any  tribe  other  than  the  ffidra. 
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It  appear*  from 
which,  the  terra 
sister’*  eon  is  il¬ 


lustrative  trf  jjie 
mother’s  eisttt’* 


108.  By  this  it  is  clearly  established,  that  the 
expression  '  sister’s  son’  [in  the  last  sentence  of  Cauna- 
ka’s  text  §  74],  is  illustrative  of  the  daughter’s  son, 
and  mother’s  sister’s  son,  and  this  is  proper,  for  pro¬ 
hibited  connection  is  common  to  all  three.  To  enlarge 
would  be  useless. 


SECTION  III. 

Ride,  should  one  different  by  class  be  illegally  adopted. 

1.  It  has  been  declared  that,  one  different  by  class,  must  not 
a,  , .  be  adopted :  should  this  rule  be  transgressed,  what 

ferent 'Vy  °c  1  k  s  sj  would  be  the  case?  In  reply  to  this  question,  Qaunaka 
be  illegally  adopt-  says :  “  If  one  of  a  different  class,  should  however,  in 
ed.  what  is  to  be  any  instance,  have  been  adopted  as  a  son,  he  should 
clone,  is  shown  by  not  make  him  the  participator  of  a  share.  This  is  the 
taunaka.  doctrine  of  Qaunaka.” 

Import  of  the  2.  The  meaning  is  : — should  one  be  adopted, 
expression  ‘dif-  according  to  form  even,  whose  class  is  different, — 
ferent  by  class.’  being  superior,  or  inferior,  in  respect  to  the  adopter. 

3.  Exclusion,  from  participation  in  the  whole  estate,  is  implied, 
from  the  cogency  of  the  term ‘share’;  [which  intends,] 
term^share  ’  *  ‘a  s'iare  °f  tire  estate’ :  and  on  account  of, — a  text  of 

KAtyayaxna,  which  expresses, — “  But,  if  they  be  of  a 
different  class,  they  are  entitled  to  food  and  raiment  only,” — and  a 
portion  from  YSjnavalkya,  commencing,  “  amongst  these,  the  next  in 
order  is  heir,  and  presents  funeral  oblations,  &e.”  and  ending  “  this  law 
is  propounded  by  me,  in  regard  to  sons,  equal  by  class.” 


SECTION  IV. . 

The  qualification  of  the  person  to  be  adopted. — The  gift  of  a  son,  under 
.  what  circumstances  and  by  whom  proper. — The  son  of  a  twice  mar¬ 
ried  vjoman,  and  slave's  son  specially  referred  to. 


1.  Next,  in  reply  to  the  question,  as  to  the  qualification  of  the  per- 
Caunaka  inti-  son  be  affiliated,  Cnunaka  declares:  “By  no  man, 
mates  the  de-  having  an  oidy  son  (eka-putra),  is  the  gift  of  a-  son,  to 
scriptionof per-  be  ever  made.  By  a  man  having  several  sons  ,(bahu- 
sou, tobe  adopted,  putra),  such  gift,  is  to  be  made,  on  account  of  diffi¬ 
culty  (prayatnatus).” 


ANNOTATIONS. 

108.  Tor  prohibited  connection,  ic.]  What  is  here  meant  is  cxplaiued  in  Serf, 
IV.  \  18. 


uinjh:'  r,.uv-uooKs. 


2.  '  Ho,  wlio  bus  ono  son 
His  expression  Only  son  :  by 
‘eka-putra’  ex-  not,  be  made 
plained.  only  son.,  Jet 


only,  is  ‘ eka-pntrn,’  or  one  haviq£r«n 
such  n  one,  the  gift  of  that  son  must 
:  for  n  text  of  Vasishtha  declares,  “  an 
10  ninn  give,  &c.”  « 


S.  Since,  the  word  ‘gift;  means  the  establishing  another’s  pro- 
iy  prohibiting  portv  after  the  previous  extinction  of  one’s  own:  and 
i  gilt  ot  an  another's  property  cannot  be  established  without 
\ acceptance :  the  author  ((^aunaka)  implies  this  also, 

.  . ui  his  text  in  quest, ion.  Therefore,  a  prohibition  like- 

ptioi,  m  lit-  wise  against  acceptance  is  established  by  that  very 
■«t  by  Vanish-  text.  Accordingly  Vasishtha :  “an  only  son,  let  no 
man  give  or  accept,  &c.  Ac.” 

4.  To  this. he  subjoins  a  reason,  “For.  he  is  [destined]  to  eon- 
Vho  assign*  a  tiinie  tne  line  ot  Ins  ancestors.  His  being  intended  for 
.son,  1  r  o  m  lineage,  being  thus  ordained  :  m  the  gift  ot  an  only  son, 
cli,  it  >»  aife«-  •  the  otleucc  ot  extinction  oi  lineage  is  implied.  Mow, 
ilu.  oom  iln.  iS  incurred  by  both  the  giver  and  adopter  also, 

•m ** rnl v  °«(m,  For  the  [reason  in  question.]  is  subjoined,  after  both 
u  an  offence.  [verbs  :  viz.  '  give  and  •  accept,  | 


gift,  oi  n.  son,  icier 
to  the  case,  of  an 

where  there  a  r  e 


5.  As  for  another  text  of  recorded  law, — “  In  in¬ 
struction.  the  lather  is  absolute  over  a  son  and  sons’ 
wives  :  hut  not  so  with  respect  to  the  son,  in  sale  and 
gift,,’  and  the  text  of  the  Holy  Saint :  “except  a  wife 
and  a  son,  other  things  may  be  given  — these  texts 
regard  the  case  of  an  only  son. 


'Ever’  used  by 

cates  even,  during 
a  calamity  :  as  in¬ 
timated  by, 
Niirada, 

Whose  text  re- 


C.  ‘  Ever’]  in  a  time  of  calamity  :  accordingly, 
Narada  says  :  “  A  deposit,  a  son,  and  a  wife,  the  whole 
estate  of  a  man,  who  has  issue  living  ;  the  sages  have 
declared  unalienable,  even  by  a  man  oppressed  by 
grievous  calamities  :  although  the  property  he  solely 
that  of  the  man  himself.”  This  text  also,  regards  an 
only  son  ;  for  it  is  declaratory  of  the  same  import  as 
the  texts  of  (paunaka  and  Vasishtha. 


yaiinaba  re-  y.  Next,  the  author  replies  to  the  question, — By 

solves  a  question,  whom  is  a  son  to  be  given  ?  ‘  By  one  having  several 
a^u^iTtVb’e  scms-’  He  who  has  several  sons  is  '  bahu-putra/  or 
given, hy'onehav!  one  having  several  sons.’ 
iag  several  sous/ 


ANNOTATIONS. 

2.  ‘Eka-putra,’  or  anehavin£  an  only  son.]  The  compound,  ‘eka-putra’  is  capable 
of  bem<*  variously  rendered ;  The  interpretation  of  the  authofr  restricts  it  to  the  sense 
in  which  it  is  here  used. 


commencement  of  the  work. 


This  is  one  of  the  topics  specified  in  the 
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8.  “By  n 
By  which  the 
gilt  of  <.0.  of  1*0 
sons,  (which  might 
otherwise  be  in¬ 
ferred)  is  pruhinit- 
fid;  andtkiaissnp- 


pnrtt-d  bysn  ex- 
Bhurata. 


J  man  having  an  only  son.”  From  this  prohibition,  the 
gift,  by  one  having  two  sons,  being  inferrible  :  this  part 
of  the  text  (“  By  one,  having  several  sons  &c.”)  is  sub¬ 
joined,  to  prohibit  the  same,  by  one  having  two  sons 
also.  For,  the  speech  of  Qimtanu,  to  Bhishma,  ex¬ 
presses:  "He  who  has  only  one  son,  is  considered  by  me, 
as  one  destitute  of  male  issue,  oh!  descendant. of  Kuru. 
One,  who  has  only  one  eye  is  as  one  destitute  of  both  : 
should  his  only  eye  be  lost,  ho  is  absolutely  blind.” 


The  mescaline 
gender,  being 


9.  “  By  a  mjtn  having  several  sons.”  Since,  the 
masculine  gender. is  here  used,  the  gift  eff  a. son,  by  a 
woman,. is  prohibited.  Accordingly,  Vasi.sht.ha  says: 
“  Let  not  a  woman  either  give  or  accept  a  son — and 
[her]  independency  is  not  ordained. 


As  authorised 


10.  With  the  husband’s  assent,  a  woman  also  is 
competent,  Accordingly,  Vasishtha  adds :  “  unless 
with  the  assent  of  her  husband.” 


11.  “  Whom,  his  mother,  or  his  father,  gives  (dadyat)-”- — “his 
Two  passages  mother  or  father  give  (dadyatam).”f  As,  for  what  is 

seemingly  imply-  contained  in  these  passages,  as  intimating  the  equality 
ini,  the  equality  of  of  the  father  and  mother:  that  is  merely,  with  refer- 
i  lie  wife,  consis-  ence  yle  assent  of  the  husband, 
teniiy  explained. 

12.  It  must  not  be  argued  that  thus. the  gift  of  her  son  by  a 
In  a  reason  of  widow,  though  during  a  season  of  calamity,  could  not 

calamity,  the  »i-  take  place,  on  account  of  the  impossibility  of  the 
dow,  though  the  assent  of  her  husband  ;  analogous  [to  her  incapacity] 
asaeuto  herhus-  t0  adopt.  For,  by  referring  to  the  instance  recorded 


ANNOTATIONS. 

9.  And  [her]  independence  is  not  ordaincd.l  In  rendering  t 
riety  of  readings,  which  occur,  and  cons’ ruci ions,  which  might 
lich  appeared  to  agree  -best  with  the  context,  have  been  .select 
uiuscript*  referred  to,  concur  in  reading  -  nnirapckshn-srnvnnach-cl: 
not  ao  easily  rendered  with  general  consinlcncc,  as  the  reading  of  l.li 
rich  has  been  adopted ;  via.  ‘  jiairapeksli’  asravaiutch-cha.  Tol  hefc 
gs,  the  printed  copy  adds  iti-bliavn.  'fiiis  confirms  as  proper  the 


films 


raev  of  style  (by  no  means  however  to  him  uncom 
If  the  first  of  the  readings  nouced  be  prefericd.  i 
[besides  in  the  text  of  Vunaka.  in  question,  tPe 
and  without  reference  to  his  wife.” 

12.  Instance  recorded  of  Gilava.]  The  Ira 
covering  the  circumstances  iiere  alluded  to;  tndeei 
lingo,'  might  equally  be  understood,  as  signifying 
should  be  obsarrea,  that  the  printed  copy  reads 
dcred  ‘  the  text  of  Maou’:  and  if  this  reading  h 


*  Part  of  a  text  of  Yajnaralkya 


auj  is  mentioned  independently  of 

lator  has  not  yef  succeeded,  in  dis- 
heimns  of  llieoiiginal,  ‘Galaviva- 
m  install  ee  leemded  by  Galava.  ']!. 
lanaviya  iinga,’  wiiieli  may  be  ren- 
■orrect,  that  oiled  in  5  11  and  §  J<> 

t  T»rt  of  a  text  of  Manu,  9.  IPS. 


of  GSlavn,  such  gift  may  be  inferred  as  legal,  and  the 
singular  number,  indicating  independanc  of  another, 


13.  The  husband,  singly  even  and  independent  of  his  wife,  is 
The  husband  competent  to  give  a  son  :  for  in  the  two  passages  cited 
may  give  his  son,  (in  tj  1 1)  the  father  is  mentioned  singly  and  unasso- 
independentoftho  dated  with  the  mother,  and  there  is  this  reason  of 
wdc:  argued  from  Baudh&yana  found  :  “From  the  predominance  of  the 
passage,  ci  e  i»  vp.pc  Kced,  sons  are  regarded  even,  as  not  produced  of 
S  Of  Baudhayana.  the  womb.”  In  the  Bharata  also,  [a  reason  is  found.] 
The  Bharata.  “  The  mother,  is  the  fosterer  :  the  son  is  of  the  father  : 
And  "Vedas.  he  ;s  [ds  it  were]  that  very  person,  by  whom  produce.” 
A  passage  of  revealed  law,  is  likewise  [confirmatory].  ”  His-self  is 
truly  born  a  son.” 


14.  And,  from  the  intimation  of  the  igency  of 
both  together,  bv  the  verb  '  give’  in  the  dual  in  Mann’s 
text,  the  competency  of  both  united  is  principal.  .Ac¬ 
cordingly  Vasislitha  says:  " Man.  produced  from  virile 
seed  and  uterine  blood,  proceeds  from  his  father  and 
mother,  as  an  effect  from  it  s  cause,  therefore,  his  father 
and  mother  have  power,  to  give,  to  sell,  or  to  abandon 
their  sons.”  BaudbSyana  also.  “  For,  the  connection 
to  the  father  and  mother,  is  equal.” 


15.  Conformably,  in  this  passage,  (“  the  mother  or  father  given”) 
“TV  mother  or  Manu,  intending, — from  her  dependance  on  the  assent 
father  five”  In  °f  her  husband,  the  inferiority  of  the  mother  [as  the 
this  part  of  his  agent,  in  the  gift  of  a  son] the  mediocrity  of  the 
text,  (§  l )),  Mann  husband,  on  acount  of  his  independance  of  the  wife : — 
propounds  three  an(j  the  pre-eminence  of  both  united,  from  their  being 
positions.  equally  parents, — propounds  each  position  in  order  last, 

according  as  he  prefers  it,  to  that  preceding. 


16.  It  must  not  be  argued  that  this  is  merely  a  single  sentence, 

Objection  re  on  account  of  the  only  verb  being  used  in  the  dual 
fuied'eC  l0n  re"  number  :  for  the  disjunction  in  the  middle  [by  the 
particle,  ‘  or’]  would  be  inconsistent.  Therefore-  the 
passage  in  question  comprises  three  positions. 


ANNOTATIONS. 

wherein  the  expression  ‘  during  distress'  occurs,  is  alluded  to.  Three  distinct  copies 
referred  to  by  the  translator,  concur  in  the  reading  adopted  by  him :  for  which  reason 
he  regards  the  other  as  a  substitution,  made  by  some  pandit,  to  obviate  the  difficulty  on 
the  reading  adopted. 

The  singular  number,  indicating  independance  of  another  is  used.]  In  the  passages 
quoted  in  §  1 1,  ‘  mother’  is  mentioned  in  the  singular  number,  and  (as  it  were,)  indepen¬ 
dent  of  rise  father.  1 

!  4.  Therefore  his  father  and  mother,  &c.]  In  the  original,  the  compound  of  con¬ 
junction  “Mitipitarau'’ occurs,  indicating  the  association  of  the  father,  and  mother. 


D  ATTAKA  -MI'MA'n  S  A' . 


In  puMll’l 

sifiras 


17.  Accordingly,  the  chief  of  saints,  in  this  pas¬ 
sage,  “  whom  his  mother  or  his  father  gives,"  has  nsed 
the  verb  in  the  .singular  number  even,  though  referring 
to  each  [nominative  case.] 

18.  On  the  subject  proposed,  the  author  [£au- 
naka]  assigns  a  reason, — “  on  account  of  difficulty 
(prayatnatas).”  That  time  in  which  there  is  great 
trouble  is  [a  time  of]  difficulty,  that  is,  a  season  of 
calamity. 


^Conclusion, that 


In  the  gift  of  a 
son,  during  no 
distress,  a  sm  is 
incurred. 


_.  19.  Hence,  the  meaning  is  this ; — a 'gift  of  a  son, 

is  to  be  made  in  a  time  of  calamity  only  :  not  other¬ 
wise.  Thus  KStySyana  says :  “  But  during  a  season 
of  distress,  the  gift  or  sale  even,  may  be  made  ;  other¬ 
wise.  he  must  not  attempt  the  same.  This  is  the  in¬ 
junction  of  the  holy  institutes.”*  From  the  context, 
— “  of  sons  and  wives,”  is  understood.  Manu  also  : 
“  Whom  his  mother  or  father  give  during  distress,  con¬ 
firming  the  gift  with  water.” 

.20.  ,  "During  distress.”]  In  a  famine,  and  so 
forth :  should  the  gift  be  made,  nq  distress  existing,  the 
giver  commits  a  sin,  on  account  of  the  prohibition, 
.  “  otherwise  he  must  not  attempt  the  same.” 


21.  Or,  the  term  ‘ prayatnatas’ may  signify — ‘on 
account  of  difficulty  of  the  adopter.’  During  distress  ; 
that  is, — when  destitute  of  male  issue :  on  account  of 
the  text  of  Atri,  commencing, — “  By  a  man  destitute 
of  a  son  only,  must,  a  substitute  for  the  same,  always 
be  adopted  &c.”f:  and  it  is  thus  interpreted,  even  by 
Apararka,  and  in  the  ChandrikS.  }  “  ‘  During  distress’ 
—that  is, — the  adopter  having  no  son.” 

22.  Another  special  rule,  is  propounded,  in  the  Kalika-purtina, 
Another  speci-  “Sons  given,  and  the  rest  thouglAprung  from  the  seed 
el  rule  in  the  Kili-  of  another, 'yet  being  dulyinitiated  under  his  own  family 
ka-purana.  name,  become  sons.  O  Lord  of  the  earth,  a  son  having 

been  initiated  under  the  family  name  of  his  father,  unto  the  ceremony 
of  tonsure  inclusive,  docs  not  become  the  son  of  another  man  (anyatas). 
The  ceremony  of  tonsure  and  other  rites  (Chudadya)  of  initiation,  being 
indeed  performed,  under  his  own  family  name,  sons  given,  and  the  rest 
may  be  considered  as  issue :  else,  they  are  termed  slaves.  After  their 
fifth  year,  O  King,  sons,  given,  and  the  restare  not  sons.  [But]  having 


Ctlierconstriic- 
tion  of  Qaunaka'e 
term  ‘  difficulty 


pretation  bj  Apac- 
Cbandrika. 


ANNOTATIONS. 

22.  Another  special  rule, is  propounded  in  the  Kalika-pura 
the  K  Alika- parks*  down  to  ‘  sacrifice  for  male  issue,’  is  insert! 
br  Mr.  Culehrooke,  in  his  translation  of  the  MitiksharA  ou  ini 
XI.  §  13. — “  ILagkunandaa*  in  the  lidvahatalvn,  has  quoti 


td  a  passage  from  the 


•  Before  cited  with  a  variation  in  the  reading  :  v.  Stct  1.  \  8. 
f  V.  Supra  Note  to  Sect,  1  §  #3.  }  V.  Supra  Sect,  1  $  7. 


J~t'  '  Hindu'  law-books. 

(•nken  a  boy  five  years  oM,tlic  adopter  should  first  perform  theMcrifice 
for  male  issue.  Bui,  the  son  of  a  t  wice-married  woman,  immediately  <m 
benyo  born,  lie  should  duly  take  as  a  son.  Having  performed  positively 
(vai)  for  such,  immediately  on  being  born,  the  burnt  sacrifice  for  the 
son  of  a  twice-married  woman,  the  man  should  complete  every  initia¬ 
tory  rite,  the  ceremony  for  a.  male  born  fj&taknrma)  and  the  rest.  The 
burnt,  sacrifice  for  flic  son  of  a  twice-married  woman,  being  completed, 
from  these,  (katas;  a  son  of  that  description,  is  filially  related.” 

2d:  Tiie  meaning  is, — although  sprung  from  the  seed  of  another, 
Exposition  of  s?ns  given,  and  the  rest,  when  ‘ duly  initiated  under 
1  lie  l m port  of  the  jns  own  family  name,’  (that  is,  by  the  adopter,  accord- 
jKiswige  in  the  ox-  ing  to  the  form  proscribed  by  his  own  code,  under  the 
family  name  of  himself)  into  the  different  rites,  com¬ 
mencing  with  that  for  a  male  born,  then  become  sons 
of  the  adoptive  parent,  not  otherwise. 


vwn  \  iions 


institutes  the  gronnd  work  of  the 


U  five  y 


This  i 

r  schools  of  law  ;  and  the  authenticity 
particularly  by  the  author  of  the  Vya- 
wantniLr  m  many  copies  of  the  Kaluga; 
explain  it,  in  a  sense  mote  consonant 
ion  of  a  relation,  if  not,  of  a  stranger 
nation.  The  following  version  of  the 
ven  by  Nanda  Pandita,  intbe  Dattaka- 


tisktion  of  the  Digest, 
nnflcrs»auri.  1st  ,  Jitakarma : 
a  of  the  navel  string,  and 
or  a  golden  spoou.  2d,  Naina- 
.nlh  day  after  birth  ;  or  on  the 
5d.  Nishkramana  ;  carrying  the 
day  of  the  third  light  fortnight 
mnil).  4th,  Annapraeana;  feed- 

>r  third  year  afier 


i,  perfori 


n  the 


in  of  a  P.riihmana  ;  but  it.  may  he  anticipated  in  the  fifth, 
year.  7t  h,  Savin! ;  ceremony  of  investiture  hallowed  by 
>e  delayed  for  a  Brahmans,  beyond  the  sixteenth  year :  it 
durlli  day  after  the  first  iuvesiiture.  Sth,  Samavarttsma 
st  udent  from  his  preceptor’s  house.  The  whole  number 
,,  ns  cxniating  the  sinful  taint  contracted  in  the  mother’s 
rafiou/in  other  words,  as  perfecting  the  class  of  a  twice- 
lit  ceremonies  now  enumerated,  must  be  therp'ore  added 
conception  iGmbhddlmna,)  and  marriage,  which  is  the 
»rt]«  pnm  Ain  other  ceremonies.  two  of  which  are  mentioned 
mg  note,  but.  these  are  not  assential.” — Allusion  is  made 
to  obtain  male  issue,  performed  at  the  expiration  of  the 
id  tiic  Slmantonnayaua  performed  in  the  4th,  6th,  or  #ih 
y.  This  rite  consists  in  combiig  the  wife's  tresses  and 


cited  in  this  work  in  Sect,  v,  i  81. 


fawshtha 


dattaka-mi'jia'ns 
declares  this,— and  a  given  s( 


by  reference  t<> 
preceding  part  In 
theKalika-purfign. 

Which  directs 
tlmt  on  failure  of 
each  preceding, 


cd  with  filial  right. 


■  .  one  following  a  different  branch  of  the  Vedas,  being 

V  •  htn**^  initiated  [by  the  adopter],  under  his  own  family  name, 
**M  *  according  to  the  form  prescribed  in  bis  own  branch  of 

theVe^k  a  follower  of  the  same  branch.” 

& .  “The  son  given,  and  the  rest.”  By  the  term  “  rest,”  hero 
'  Import  of  the  bsed,  the  son  made,  and  the  others,  are  included  ;  on 
—  ‘ — ‘ ’ahetrn  account  of  this  part  which  preceded  [in  the  Kalika- 
pur/tna]  “The  legitimate  son,  the  son  of  the  Wife,  tire 
son  given,  the  son  made,  the  son  of  concealed  birth, 
.and  the  son  rejected,  take  shares  of  the  heritage.  The 
son  of  an  unmarried  girl,  the  son  of  a  pregnant  bride, 
tbe  son  bought,  the  son  by  a  twice-married  woman, 
the  son  self-given,  and  the  slave’s  son  ;  these  six  are 
contemptible  as  sons  :  on  failure  of  tbe  first  in  order 
...  .  respectively,  let  him  invest  the  next  with  filial  rights, 

rxcep-  But'  let  him  not  appoint  to  the  .empire,  the  son  of  a 
(ions  in  the  case  twice-married  woman,  nor  a  son  self-given,  nor  one 
0  emPlre-  born  of  a,  female  slave.” 

26.  The  non-appointment  to  empire  of  the  son  of  the  twice- 
To  which,  those  married  woman,  and  the  other  two,  which  is  directed 

excepted, u udemo  in  the  latter  part  of  this  quotation,  holds,  even  on 
circumstances  can  default  of  any  other  son  besides  the  legitimate  son. 
succeed.  for  this  part  of  the  passage  is  subjoined  as  an  excep¬ 

tion  to  the  preceding  part,  -(“on  failure  of  the  first  would  be  respect¬ 
ively,  &c.”)  and  their  non-succession  to  the  empire,  should  a  legitimate 
Their  non-suc-  sou  exist,  was  declared  in  this  preceding  passsage. — 
cession  was  liefore  "  A  legitimate  son  existing,  let  not  the  king  invest  in 
generally  declared  the  empire,  the  wife’s  son,  and  the  rest :  [nor]  cause 
in  a  part  preced-  to  p,e  completed  [through  such  sons]  tile  solemnities 
lns'  for  his  forefathers.” 

27.  The  meaning  is, — A  legitimate  son  existing,  let  him  not 
Winch  la  ex  invest  with  empire  the  son  of  the  wife,  and  the  rest: 

plained.  ’  ‘[no1']  cause  to  be  completed,’— that  is,  nor  cause  to  be 

performed  [by  such  inferior  sons]  the  ‘  solemnities,’ 
meaning  the  funeral  repast  and  other  rites,  in  honour  of  bis  foreiiithers. 

Though  tbe  28.  “Under  tbe  family  name  (gotrena).”]  Al- 

spefcificat iuniif the  though,  it  is  not  ordained,  that  the  family  name  is 
d1ractly*mideDin  immediately  instrumental  in  the  ceremony,  for  a  male 
the  Jailk&ruia&nd  born,  and  others ;  still  since,  in  the  v.rddhi-<;rAddha, 
other  rites,  it  ism  a  component  essential  of  those  ceremonies,  use  of  the 
their  component  family  name,  is  made  ;  it  applies  also,  to  what  is  prin- 
'riddlm  *  cipa),  [viz.  those  ceremonies  themselves].  But  in  the 


ANNOTATIONS. 

iu  tile  vrddhi-ijrAddha.]  This  is  : 


:t  comprises,  the  mother,  the  pater 


HINDU'  LAW-BOOKS. 


But  -it  isdirrct.  rit.es  of  tonsure  and  the  rest,  it  is  used  directly  ;  fer  1 
lyinadc.inr.niisure  text  expresses :  “ The  coronal  locks  of  the  boy,  EdDst 
ami  other  nits.  be  nm.de  with  the  enunciation  of  liis  patriarchal  tribe." 


1'ilial  relation 
proceeds  from  i  n- 

llieextrac-,  in  §22. 


2!).  It  is  declared  that  filial  relation,  proceeds 
from  initiatory  rites  :  these,  [as  applicable  to  afferent 
cases,]  the  author  propounds  affirmatively  anffnega- 
tively — “  a. sou  having  been  initiated,  Under  the  family 
name  of  his  father,  Ac.  Ac." 


30.  That  son,  who  is  initiated  under  the  family  name  of  his 
Exposition  of  natural  father,  unto  the  ceremony  of  tonsure,  that  is 
tlic  passage  allutl-  in  rites  ending  with  that  of  tonsure,  does  not  become 
c<i  t".  the  son  of  another  man— ‘  anyatas’  must  be  rendered, 

in  the  sense  of  the  regular  genitive,  ‘anyasya’"(‘  of  another.’) 


31.  Iu  respect  to  the  passage  in  question,  there  is  this  reconcilia- 
Apparent  eon-  t-ion. — It  must  certainly  be  affirmed,  that,  what  is 
t-raiiiciion  in  the  there  declared,  that,  one  on  whom  the  ceremony  fcf 
extract  alluded  to,  tonsure  is  completed,  becomes  not  the  son  of  "the 
reconciled.  adopter,  refers  to  the  state,  ns  son  not  in  common  ; 

otherwise  by  this  part, — “  Having  taken  a  child  of  five  years,  &e.”  the 
propounding  one  even,  whose  ceremony  of  tonsure  has  been  completed, 
to  be  son  of  the  adopter,  would  be  contradicted.  That  this  passage 
necessarily  regards  a  child  on  whom  the  ceremony  of  tonsure  has  been 
performed,  will  be  made  clear  (v.  §  48).  . 


Conclusion,  32.  Hence,  if  one  who  lias  been  initiated  in  the 

ihat  if  one  mi  tint-  different  rites  down  to  tonsure  be  adopted,  he  becomes 
su4S  be  adopted"  Ron  t,w0  fibers  :  f°r  be  is  initiated  under  both 
he  is  the  son  of  family  names  ;  and  that  the  effect  of  this  is  his  con- 
two  fathers.  nection  to  both  families,  will  be  declared  in  the  sequel.* 


ANNOTATIONS. 

The  second,  the  father,  paternal  grandfather  and  great-grandfather. — The  third,  the 
maternal  grandfather,  great-grandfather,  and  great-great-grandfather.  If  any  of  these 
should  not  be  dead:  tiie  next  nearest  deceased  ancestor,  whose  relation  is  analogous 

20.  These  the  a-uihor  propounds  affirmatively  and  negatively]  Difficulty  occurs 
in  explaining,  and  translating,  die  intent  of  the  author,  in  this  par],  consistently  with 
Ids  eleborate  and  abstruse  commentary.  The  following  illustration  is  offered  with 
diffidence.  In  Die  extract  from  the  Kalika-purfina,  there  is  tills  passage,  “  A  son  having 
been  initiated,  under  the  family  name  of  his  fattier,  unto  the  ceremony  of  tonsure 
inclusive,  does  not  become  the  son  of  another  man.”  By  this  the  author  implies  nega- 
tiveiy,  that  rites  ending  with  tonsure,  are  I  he  cause  of  filial  relat. on  to  the  adoptive 
father :  and  this  lias  reference,  to  what  the  author  regards,  as  the  most  preferable  adop¬ 
tion _ viz.,  that  of  a  boy  wholly  uninitiated,  and  consequently  recently  born.  “  The 

ceremonv  of  tonsure  and" other  rites  of  initiation,  being  indeed  performed  under  his  own 
family  name,  sons,  given,  and  the  rest  may  be  considered  as  issue.”-.  By  this  sentence, 
the  author  declares  affirmatively,  that’  tousure  and  the  rites  following,  are  the  cause,  of 
filial  relation,  and  this  mast  he  regarded,  as  applicable  to  the  case,  provided  for  is  §  35, 
—viz.  that,  where  a  boy  wholly  uninitiated  is  not  procurable.  _ - 


*  V.  infra  sect,  6  §  41  et  sequ. 
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Dedactkm,^ 
tbeJAtakanaaafld 
other  rites  dawn 


33.  Thus,  the  different  initiatory  ceremonies, 
from  that  for  a  male  born,  down  to  tonsure  inclusive,  are 
declared  to  be  the  cause  of  filiation,  [in  the  case  of  the 
adoption  . of  one  wholly  uninitiated.] 


3*.  Achddam  ('  unto  the  ceremony  of  tonsure’)  mighj,  have  been 
The  us«  of  the  use<I  [by  itself].  The  subjunction  of  the  term  ‘  iuelu- 
rrord  •  inoJuaire'  sive’  (anta)  is  for  tlie  sake  of  authorizing,  the  affiliation 
subjoined  to  the  of  one  whose  coronal  locks  hare  not  been  made  ac¬ 
tinias  1  unto  ton-  cording  to  the  form  of  his  patriarchal  tribe.  For,  the 
sur<''  principal  rites,  not  being  completed,  he.  is  capable  of 

becoming  a  son,  and  the  part,  commencing — (“  The  ceremony  of  tonsure 
and  other  rites  of  initiation,  &c.  &c.,”)  is  about  to  be  explained. 

The  part,  “  the  '  35.  How  is  the  case,  should  a  boy,  on  whom  the 

ceremony  of  ton-  rit«s,  commencing  with  that  for  a  male  born,  have  not 
wi'ih  reference  to  heen  performed,  not  be  procurable  ?  Anticipating  this 
the  case,  where  question,  the  author  adds — "  the  ceremony  of  tonsure 
ore  uninitiated  in  and  other  rites  of  initiation,  &c.” 
preceding  rites, 


pro- 


36.  When  indeed,  the  rites  of  initiation,  commencing  with  that 
■Exposition  of  of  tonsure,  are  performed  under  his  own  family  name, — 
the  part  in  ques-  that  is — under  the  family  name  of  the  adopter,  (the 
li°M.  particle  ‘  vai’ (indeed)  having  an  exclusive  import): 

then,  only  can  sons  given,  and  the  rest  be  considered  as  issue,  else  they 
are  termed  slaves. 


'  37.  The  ' 

Import  of  the 
phrase  ‘chulady  a’ 


Conclusion  that 
one  initiated  in 
every  rite  preced- 


cundari. 


omplex  phrase  “  chiidSdya”  signifies  those  rites,  of 
which  tonsure  is  first ;  but  not  rites  antecedent  to 
tonsure.  For-,  with  reference  to  what  preceded,  tauto¬ 
logy  would  result. 

38.  Therefore,  even  should  the  ceremonies  com¬ 
mencing  with  that  after  birth  and  ending  with  that 
of  1  annapragana’  or  feeding  with  rice,  have  been  per¬ 
formed  under  the  family  name  of  the  natural  father, 
there  is  no  repugnancy  [in  the  adoption]:  and  thus  it 
is  established,  that  the  child,  on  whom  tire  ceremony 
for  a  male  bom  and  the  rest,  have  not  been  performed, 
is  principal  [as  the  object  of  adoption] ;  and  one,  on 
whom  the  rite  of  tonsure  lias  not  been  performed,  [but 
the  other  previous  rites  have,]  is  secondary. 


ANNOTATIONS. 

37.  The  complex  phrase  ‘  cbuHldya,’  ire.]  This  compound  lerm,  might  admit  of 
cither  interpretation. 

Tautology  would  result-]  The  same  position  as  lint  contained  in  (lie  first,  sentence 
of  the  extract,  would  be  declared.— This  has  been  explained  by  the  author,  as  referring 
to  the  adoption  of  one  wholly  uninitiated  and  consequently  just  horn.  In  which  case, 
the  whole  initiatory  rites  preceding  tonsure,  arc  to  be  performed  by  the.  adopter. 


HINDU'  U 


Dy  "  The  rest” 
the  son  mad**,  and 
the  other  sons  are 
included,  whose 

from  nmiatory 


•'W.  Sons  given,  and  the  rest.]  By  the  torourast' 
are  included.  Unison  made.,  and  the  others,  U  bavin 
iaet  been  declared  :  they  become  sons  by  initiatory 
ceremonies  also:  not  nmivly  by  adoption:  for,  that 
would  defeat  the  opposite  alternative  subjoined .“  eke 
they  are  termed  slaves.” 


40.  ‘  Else’].  The  meaning  is,  should  the  ceremony  of  tonsure. 
Import  of  die  ani1  tlic  tost,  Hot  he  performed  [by  the  adopter],  or 
wm'il '  Use' occur-  should  one  lie  adopted,  on  whom  the  ceremony  of 
riny  in  the  pas-  tonsure  and  other  rites  have  been  performed  ;  a  servile 
silS°  “llullel1  l0-,  state  ensues,  not  that  of  a  son. 


General  conclu¬ 
sion,  (har.  one  un- 
i  nit  anted  should 
be  adopted. 


41.'  Since,  that  filial  state,  is  produced  from 
ceremonies  ;  in  the  same  manner  as  the  being  a  sacri¬ 
ficial  post  and  so  forth  ;  it  is  established,  that  one 
uninitiated  is  to  he  adopted. 


A  limiled  pc-  42.  A  limited  period  for  adoption  being  neees- 
riod  necessary  and  sary,  the  author  adds  '•  after  their  fifth  year,  &:c.” 
propounded  to  be 
the  fifth  year. 


43.  One,  though  uninitiated,  is  not  to  be  adopted  after  the  fifth 
Afte-whichone  yeflr  :  for.  the  time  having  gone  by,  he  cannot  become 
iiiou^h  uuimfi  it-  a  son.  Bv  this  it  is  declared,  that  the  five  [first]  years 
id,  is  not  to  be  onh’,  are  the  season  for  adoption.  Now,  the  propound- 
atf-jw-d.  ing  this  position  negatively  is  for  the  purpose  of  shew- 

pStfoTtWthe  ins that  an  be-Y°ml ?ve, w is ,*ot(,evcn a  seco!ld- 

iive  iirsl  rears  are  ary  season  :  for,  otlierwi.se  bv  the  rule,  (“  eveFy  season 
the  season  fur  ulterior  to  the  appropriate  season,  is  pronounced 
adopt, urn,  is  pro-  secondary  )  it  would  follow,  that  any  time,  beyond 
ponmledncgjtive-  the  filth  year,  were  secondary. 


44.  And,  therefore,  as  bv  this  passage  f"  commencing  from  birth, 
unto  the  third  year  We.  J  the  third  year,  is  the  princi- 

mentioned  in  the  conclusion  (“  after  the  fifth  year  &c.”) 
it  follows,  that  in  the  extract  in  question,  the  word 
‘  tonsure,’  is  meant  to  signify  the  third  year.  For,  otherwise  the  con¬ 
sequence  would  be,  that,  where  the  ceremony  of  tonsure,  took  place  at 
the  same  time,  with  the  investiture  of  the  characteristic,  cord,  at  his 
eio-hth  year;  one  on  whom  the  ceremony  of  tonsure  had  not  been  per¬ 
formed,' might  be  adopted,  Nor  would,  what  was  meant  thus  result: 
for,  it  wouhl  be  at  varieuce  with  the  part  commencing  "after  the  fifth 
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Sacrificial  post  and  so  forth.’]  The  post  and  other  implements,  npcasury  for 
ce  are  consecrated  by  the  performance  of  ceremonies,  ami  thus  are  tjiuunea  lot 
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r  i  •  ,»  .  45-  Hence,  it  is  established,  that  tile  term  ‘  ton- 

asf^^UhM  8ure’’  in  the  Passage  — “ unto  tonsure  inclusive”— iu- 
vear  is  the  pri-  tendlng  also> the  tlnrd  year,  [limits]  the  proper  season : 
roars  season,  sod  that,  beyond  the  third  year,  to  the  fifth,  is  the  secon- 
beyoud  that  till  dary  season  :  but  that  after  that,  no  time  is  even  seeon- 
Iiie  fifth,  the  dary  [for  the  adoption  of  one  initiated  in  rites  pre- 
occonaiiy.  ceding  tonsure,  but  not  in  that  rite]. 

46.  ‘Are  not  sons.’]  By  this,  it  is  intimated,  that  though  filial 
Deduction  from  relation  be  not  produced,  yet  tonsure  and  other  rites 

tlu:  phrase  ‘are  of  initiation  maybe  completed;  for  the  time  for  the 
not  sous.’  .performance  of  these  respectively,  yet  'exists  :  still, 

however,  they  are  only  slaves,  for  filial  relation  is  wanting ;  and  this 
is  the  third  cause  of  a  servile  state. 

47.  “  Let  not  w 


j-nysna,  and  a 


id  sons,  being  unwilling,  undergo  sale,  nor 

,  . .  As  for  the  prohibition  in  this  text,  of 

and  an  K6tyay;uia,  against  the  gift  and  so  forth,  of  persons  ■ 

. „,Fretative  unwilling,  that  even,  must  be  interpreted  as  forbid- 

passage  of  Sarvaj-  ding,  the  gift  of  a  boy  of  five  years  only  :  not  of  one 
nya  on  Manu,  older.— And  : — “  one  discriminating,  not  a  minor."  As 
from  which  the  f01%  what  is  thus  interpreted  by  Sarvainva,  advertino- 
severX'of Pone  tllis  reading,— (“  discriminating  good'and  evil”)  in 

beyond  the  5th  the  text, — “  whom  a  man  takes  being  alike,  that 

.-(Car,  are  inferrible,  must  be  explained  thus— ‘a  boy  of  five  years  only, 
explained  as  re-  discriminating  by  the  faculty  of  reason :  but  not  a 
offi  at  t^o  ld’  minor  [generally].’  The.  meaning  is,  “he  should  not 
1  an  '  take  [any]  one,  coming  within,  this  definition, — •'  a 

minor  (bdla)  is  till  the  sixteenth  year.’ 

,.  48.  Then,  if  there  he  none  uninitiated  [unto  ton- 

n^r  ::  ,sure  iuclusivel  what  to  be  done  ?  In  reply  to  this; 
Le'bavingtaken,  author  adds, — “  having  taken,  &c The  meaning 

&c.’  iutbe  extract  is, — having  taken  a  hoy  five  years  old,  initiated  in  rites 
j  22.  ending  with  tonsure. 
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46.  And  this  is  the  third  cause  of  a  servile  state].  The  cth 
indicated  in  $  40. 

47.  As  for  the  prohibition  in  this  text,  fee.]  From  the  taxi 
possibility  of  the  gift  of  a  soil,  however  old,  is  inferrible,  the  anti 
reconcile  it  with  the  doctrine,  that  the  adoption  is  not  to  lake  place, 
interprets,  (though  unsatisfactorily,)  that,  the  text  regards  the  gift 
age  :  there  being  no  ground  to  presume,  the  gift  of  one  older. 

As  for  what  is  thus  interpreted,  by  Sarvajhya,  &c.]  Tlio  texl 

is  oue  of  Manu,  describing  the  son  made,  or  adopted — the  ,  _ 

ing  good  and  evil,"  there  occurring,  is  an  epithet  of  the  object  of  adoption.— If  this  phrase, 
as  the  interpretation  by  Sarvajnya,  might  imply,  signify,  one  passed  the  years  of  uiiunrity: 
the  rule,  excluding  from  adoption,  one  of  six  years  old,  and  upwards,  would  lie  contra¬ 
dicted  :  accordingly,  tti<v  author  reslricts  the  passage  of  Sarvajnya,  as  intending,  one  of 
five  veara,  capable,  of  discrimination,  not  any  minor  in  the  general  sense  of  the  term. 


text  in  question,  the 

cc,  after  the  lifth  year, 
gift  of  a  child  ol  that 

tdod  to,  as  interpreted. 


*l,e  P,ri,sa"f**  H).  Miit  1k.»\v  onn  ^uch  bo  adopted,  since  lie  is 

should  ^fnst 'n  cr-  *,e  11  sIjlvc  '(  Anticipating  this  objection, 

form  a  sacrifice  tho  author  .subjoins, — “The  adopter  should  tint  pee- 
f.ir  male  issue”  hirm  t.lio  sacrifice  lor  male  issue."  The  objection  is 
why  subjoined.  thus  reconciled. 

50.  “  He  who  is  desirous  ol  issue  should  offer  to  Agni,  parent  of 
A  passage  from  ma'c  offspring,  an  oblation  of'kneaded  rice,  roasted  on 

the  Vedas’  cited,  eight  potsherds  ;  and  to  Indra,  father  of  male  issue,  a 
by  wliiclv  such  similar  oblation  of  rice,  roasted  on  eleven  potsherds, 
sacrifice  is  shewn  Fire  grants  him  progeny,  Indra  renders  it  old.”  In 
of  offsBrin«-UC,'IV°  passage  [of  the  Vedas]  sacriiico  is  declared  as  a 
D'  cause  productive  of  offspring. 

51.  Hence,  in  the  case  where  the  offspring  is  not  bom,  its  pro- 
Dednction,  that  duction  is  the  effect  to  be  produced :  but  where  off- 

wherc  one  initiat-  spring  already  born  is  adopted,  it  is  implied,  that,  in 
b!i  n<l0ffhCl1’  tll,C  ^lat  uase>  since  the  birth  has  taken  place,  the  filial 
film  besides  luiiu  relation,  is  the  effect  to  be  produced  :  for  otherwise,  the 
relation,  is  the  rc-  precept  proposed  would  not  be  accomplished.  Now, 
moral  of  the  scr-  this  relation  cannot  subsist,  without  the  removal  of 
rile  state.  the  servile  state  :  therefore  the  removal  of  that  also 

[by  the  sacrifice,]  must  of  necessity  be  admitted  :  otherwise,  wore  [the 
sacrifice]  productive  of  filial  relation  only,  it  would  take  place  in  any 
mere  adoption  of  a  son ;  and  if  [it  be  argued  that]  there,  it  is  not  re¬ 
quired,  since  the  filial  relation  is  produced  from  initiatory  rites  only  ; 
then,  the  same  is  the  case,  in  the  instance  proposed:  for,  those  rites  are 
here  inferred  from  the  term  ‘  first and  it  is  declared  in  the  sequel ; 
"  The  man  should  complete  every  initiatory  rite,  the  ceremony  lor  a 
male  born  and  the  rest.” 

Whence  it  is  52.  Therefore,  since  filial  relation,  preceded  by 

concluded,  that  the  removal  of  the  state  of  slave,  which  had  been  occa- 
orm  though  initia-  sioned  by  previous  initiation,  is  produced  by  a  sacrifice 
icd  way  be  adopt-  for  ma]e  issue .  j(,  established,  that  one  though  initi- 
c“'  •  ated  [unto  tonsure  inclusive,]  may  be  adopted. 

53.  If  this  is  the  case,  then  the  passage  should  only  recite, — 
....  .  ,  .  ‘'Having  taken  one  initiated  [unto  tonsure  inclusive].” 

ied.3eC  IOn  ° 'm"  What  occasion  is  there,  to  use  the  expression,  “a  boy 
five  years  old  ?  ” — Should  this  be  objected,  it  is  errone¬ 
ous  ;  for,  the  passage  intends  this  restriction — ‘a  boy  five  years  old  only 


ANNOTATIONS. 

51.  The  precept  proposed.]  That  is  the  one,  enjoining  the  production  of  a  sou. 

Those  rites  are  inferred  from  the  term  ‘  first.’]  By  the  use  of  the  word  ‘  first’  in  the 
passage  ;  “  The  adopter  should  first  perform  the  sacrifice,  for  male  issue,”— the  perfor¬ 
mance  of  rites,  subsequent  thereto,  is  implied,  and  initiatory  ritea  are  meant,  as  subse¬ 
quently  shewn. 

53.  For  the  sake  of  securing  an  investiture  of  the  characteristic  thread,  4c.]  The 
Vedas,  or  holy  scripture  must  not  be  studied,  till  this  ceremony  has  been  completed; 
‘he  fifth  year,  is  the  proper  season,  for  learning  the  letters  :  therefore  to  secure  an 
investiture  of  the  characteristic  thread,  such  as  may  be  productive  of  holiness,  resulting 
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[i.  e.,  under  six]’ :  and  the  restriction,  is  for  tlie  sake  of  securing,  an 
investiture  of  tne  characteristic  thread,  conductive  to  the  holiness,  re¬ 
sulting  from  the  study  of  scripture,  which  is  preceded  by  the  previous 
acquisition  of  letters. 

54.  And  it  must  not  be  argued,  that  this  restriction  is  established 
Fartlier  argu-  by  the  preceding  sentence  :  for,  this  from  its  limiting 
ment  of  opponent  the  period,  for  [the  adoption,]  of  one,  whose  initiation 
refuted.  [as  far  as  tonsure  inclusive,]  has  not  been  performed, 

is  received,  as  not  intending  the  meaning  in  question. 

Import  of  the  55.  ‘First’, — that  is,  previous  to  initiatory  rites 
term  ‘first.’  being  performed.  ' 


56.  But  it  is  asked,  why  is  it  not  meant,—"  previous  to  the  i 
Objection  obvia-  ^ce  f°r  adoption?  ”  Because,  the  past  participle  " 


hav- 


g  taken”  being  used,  an  antecedent  time  for  the  act 
of  adoption,  including  all  its  essentials,  is  inferred :  and 
the  previous  initiatory  rites,  being  annulled  by  the  sacrifice  for  male 
iseue,  the  performance  of  other  rites  is  absolutely  necessary. 

The  passage;  57.  “  After  their  fifth  year,  sons  given,  and  the 

‘‘But  the  sou  of  a  rest  are  uot  sons.”  In  respect  to  this  previous  position, 
mai^&c^is  sub-  the  author  subjoins  an  exception;  “ But  the  son  of  a 
joined  as  an  ex-  twice-married  woman,  &e.” 
ceptioe. 

58.  “  A  child  begotten  on  a  woman,  whose  [first]  marriage  had 

Definition  of  the  not  been  consummated,  or  on  one,  who  had  been  de-  . 
son  .of  a  twice-  flowered  [before  marriage],  is  called  the  son  of  a  twice- 
married  woman.  married  woman*  By  tiiis  definition,  one  bom  on  a 
twice-married  woman,  of  any  of  the  seven  descriptions,  is  included. 


rs  old,  o 


e,  the  sixth  y 


57.  The  author  subjoins  an  exception.]  By  the  first  sentence,  (“after  their  fifth 
year,  &c.)  it  is  implied,  that  sons  given,  and  the  rest  within  their  fifth  year  by  adoption, 
acquire  filial  relation. — By  the  expression  sons  given,  and  the  rest,  the  son  of  the  twice- 
married  woman,  it  included.— To  except  such  description  of  son,  from  the  operation  of 
the  rule  mentioned,  the  author  supposes  the  subsequent  passage,  (“But  the  sou  of  a 
twice-married  woman,  &c”)  to  be  subjoined. — By  this,  the  adoption  of  such  son,  is  res¬ 
tricted  to  the  time  of  birth. 

58.  A  twice-married  woman  of  any  of  the  seven  descriptions.]  These  are  speci¬ 
fied  in  a  text  of  Narada,  cited  in  the  Mitaksbara,  in  the  chapter  on  granting  loans. — 
They  are  the  following:— 1.  The  re-married  damsel,  whose  first  marriage  kid'  not  been 
consummated. — S.  A  woman  who  having  been  guilty  of  incontinence,  is  given  in  marri¬ 
age  to  another  hophand,  by  relatives  apprehensive  of  legal  penalties.—  3.  One  given  in 
marriage  by  kinsmen  to  a  sapinda  relation  of  her  first  husband,  no  brothers  of  tile,  same 
existing. — 4.  One  who  during  her  husband's  life  co-habits  with  another.— 5.  Such  a  one 
who  subsequently  retards  to  her  hostmnd. — 6-  The  widow  who  after  lierhnshaud’s  death. 


Ydjuavalkya. 


:>sj. 

Ex  hi 
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51).  ‘I  iininedintcly  on  I  wing  bomr|  that  is,  as  soon 
ns  produced :  lieixtc  the  time  of  birth  only,  umwo^iu 


Import  of  the  GO.  Duly  take]  tliiit 
fen, 1 ‘duly  l.aku.>  n,],.s  ,,f  adoption. 


dopt  according  to  the 


01.  But,  foi  one  . just  born,  is  not  the  ceremony  for  a  male  born, 
Otic-lini  olivi  ”,ulle  on  account  of  this  rule, — "  Before  others 

;itcd  ha  ve  batched  the  netv  born  boy,  «fcc.”  Therefore,  how 

ran  if  be  said  .  immediately  on  being  born,  he  should 
duly  take  as  a  .son.!  Kxcellont  >  for  then,  one  unadopted,  not  having 
filial  relation  to  the  man  himself,  initiatory  rites  could  not  be  perform¬ 
ed:  lor,  a  text  expresses, —  Let  the  lather  initiate  his  own  sons,  &c.” 

02.  Im either  can  it  he  said,  that  paternal  right  proceeds  alone, 
1? n  r I  li r  v  !.r»u-  from  the  relation,  as  natural  father:  for,  this  is  denied, 
ment  ol  opponent  by  this  passage. — "  the  receptacle  is  more  important 
refilled.  than  the  seed  ;  * — and  a-  text  of  Gautama  recites,  “of 

the  other  by  special  agreement,  Ax.  Ihe  meaning  is  [the  child  begot¬ 
ten,  on  one  man  s  wne.]  is  the  son  ol  the  other, — that  is  the  procrea¬ 
tor, — by  special  agreement  only.  Ax. 


Conclusion,  i.lial 

question, adoption 
lirst  takes  place. 


Go.  Hence  in  the  case,  in  question,  adoption  takes' 
place,  anterior  to  the  performance  of  the  ceremony  for 
a  male  born. 


GL  The  performance  of  the  initiatory  rites,  being  inferred,  as  fol- 
Tiie  nss,r.e  lowing  the  adoption,  the  author  propounds  a  variation 
“havin';  perform-  in  this  respect;  “  Having  performed,  &c.”  The  mean- 
ed  A-e.”  propounds  ing  is  this  :  After  the  adoption,  having  performed  the 
a  variaiiou  to  a  burnt  sacrifice,  for  the  son  of  a  twice-married  woman, 
general  rule.  subsequently,  let  him  perforin  the  ceremony  for  a  male 
born,  and  the  oilier  initiatory  rites. 


ANNOTATIONS. 

avoiding  his  brothers  and  other  kinsmen,  from  lust  co-habils  with  another. — 7-  A  woman 
forcibly  taken,  purchased,  or  induced  by  distress,  who  voluntarily  prostitutes  herself 
vii.li  another  mao.— It  should  be  observed  that  the  three  first  only  -  in  the  strict  sense  of 
the  term  are  1  iiunarhlm’  or  twice-married  women,  the  others  being  denominated 
‘svairinf  or  self-guided.  The  whale  however,  are  classed  under  the  general  term  ‘para- 
purvil”  meaning  one  who  has  had  previous  connection  with  another  man. 

62.  Bv  tliis  passage  the  receptacle.  &c.]  The  close  of  a  text  from  Maun,  is  here 
ci*cd,  which* in  its  complete  state,  is  thus.  “Unless  there  be  a  special  agreement 
between  the  owners  of  the  land  and  of  the  seed,  the  fruit  belongs  clearly  to  the  land 
owner,  for  the  receptacle  is  more  important,  than  the  seed.” — The  text  of  Maim,  as  well 
as  that  of  Gautama,  refer  to,— where  a  husband  being  impotent,  may  appoint  another, 
h>  raise  up  issue,  to  him  011  his  wife  :  in  which  case,  unless  with  express  agreement,  the 
olfspring  bears  not  filial  relation  to  ihe  proercator.  '  ' 


*  Manu  9.  52. 
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.  65.  But,  is  not  this  impossible,  since  it  is  contrary  to  the  argu- 
Objecttoaof or  “ent-  exemplified  in  the  sacrifice  [to  fire]  for  a  son 
opponent.  bom  ?  Accordingly,  on  the  same  principle,  as  this  is ' 

ordained,  so  is  the  burnt  sacrifice,  for  the  son  of  a 
twice-married  woman,  directed  in  the  case  in  question.  [Now  this 
according  to  your  opinion]  is  performed,  previous  to  the  ceremony 
for  a  child  bom  :  therefore,  since  it  is  to  be  completed  in  five  days,  the 
principal  rite  [being  the  ceremony]  in  question,  would  be  barred. 

66.  Should  this  be  objected  it  is  replied,  that,  in  the ,  case  in 
Refuted  question,  the  burnt  sacrifice  for  the  son  of  the  twice- 

married  woman,  is  not  analogous  to  the  sacrifice  [to 
fire]  for  a  son  born,  which  is  ordained  in  respect  to  spiritual  purposes. 
Besides,  [that  used,]  may  be  a  mere  unrestrictive  order,  of  mentioning 
the  former  sacrifice,  and  the  ceremony  for  a  child  born,  and  other  rites 
for  a  son  produced  from  the  wife  of  another  :  in  the  same  manner,  as 
in  this  passage, — Having  performed  the  sacrifices  prescribed  for  the 
day  of  the  new  moon,  and  that  of  the  full  moon,  let  him  offer  an  obla¬ 
tion  witli  the  Soma  plant.”  Thus  there  is  no  repugnance. 

It  is  not  a  res-  67.  The  particle  vai  [positively],  having  an  exclu- 

trictive  or’abso-  s*vc  import,  the  construction  is, — “  For  one  directly 
lute  rule  that  the  after  birth  only,  at  no  other  time:” — therefore,  a  restrie- 
buriit  sacrifice  is  tion  as  to  the  priority  in  time,  or  otherwise,  of  the 
rlcteiL  r~l  C0IU  sacl'ifice,  for  the  son  of  the  twice-married  woman,  is 
not  deduced ;  as  in  the  case,  of  the  sacrifice  [to  fire]  for 


Jaiminf  it  is  there^proposcil,  as  a  subject  for  a  disquisition,  i 

completed.  The  opponent  argues,  that  the  consequence  si 
cause,  and  therefore,  the  sacrifice  to  fire,  occasioned  by  bi 
thereto — On  the  other  baud,  the  supporter  of  the  right  or 
giving  the  breast  to  the  infant,  is  ordained,  after  the  comp] 
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(18.  By  tin;  term  ‘  every’  alrme,  tlie  meaning  being  complete,  the 
'Purpose  and  mention  ol  the  ceremony,  fora  male  born,  and  the 
import  oMIic  rest,  is  added  to  exclude  anterior  rites,  whilst  the  oft- 
tei  m  every.  spring  was  in.  the  worn  b. — A.s  for  the  use  of  the  expres¬ 

sion  ‘all,  notwithstanding  the  mention  of  the  ceremony  for  a  son  born 
and  the  rest :  that  is,  (or  the  purpose  of  suggesting,  whatever  initiatory 
rites  may  belong  to  any  particular  individual ;  and  hence,  it  is  to  be 
interred,  that  although  (or  Qlidras,  there  is  no  investiture  of  any 
characteristic  cord,  and  so  forth,  still,  they  become  sons  even,  by  the 
ceremony  of  tonsure  ami  other  rites. 


A  person  not  of 
the  f  it  r  e  e  /i  r  s  t, 
tribes  cannot  per¬ 
form  the  sacrifice. 


^  Deduction  of  the 

passage  “being 
completed,  &c.” 


09.  "  The  man.”  Although  a  general  expression 
is  used,  still,  since  one  of  the  three  first  tribes  Only,  is 
competent  to  perform,  the  burnt  sacrifice,  for  the  son 
of  the  twice-married  woman ;  in  respect  to  others,  the 
filial  relation  proceeds  from  mere  initiation  alone. 

70.  The  author  thus  concludes,  that  the  burnt 
sacrifice,  and  initiatory  rites  united,  are  the  cause  of 
filiation  ;  “  Being  completed,  &c.  &c.” 


71.  The  meaning  is:  the  burnt  sacrifice  for  the  son  of  the  twice- 
Pussasc  ox-  married  woman,  being  completed,  ‘from  these,’ that 
plained.  ~  is, — from  these  initiatory  rites, — a  son  of  the  twice- 

married  woman,  becomcs'filially  related. 


ffule  in  respect  72.  Under  the  same  head,  the  author  of  the 

to  (lie  son  oi^  tlie  KSlika-purftna  propounds  a  rule,  applicable  to  the  son 
man0  'l'echm'ii'Viii  °f  ^ie  twice-married  woman.  “  He  should  perform,  at 
aiiofiier  passage  the  funeral  repast  of  his  father,  a  rite  dedicated  to  a. 
of  (lie  Kalika-pti-  single  ancestor  (ekoddishta)  ;  not  any  pSrvana,  or 
rana  double  rite,  and  so  forth.” 
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conclusion  advanced.  Tn  t, lie  extract  fron  tlie  Kalika-piinina,  it  is  first  stated,  that  a 
person  should  regularly  adopt,  the  son  of  a  tnviee-mnrricd  woman,  immediately  after 
birth.  The  following  sentence  adds  “  having  performed  positively,  (vai)  for  such, 
immediately  on  being  born,  tbe  bn  rut  sacrifice  for  the  son  of  a  twice-married  woman, 
the  man  should  complete  every  initiatory  rile,  the  ceremony  for  a  male  born,  and  the 
rest.” — This  the  author  construes  as  implying  pointedly,  the  performance  of  the 
sacrifice  direct  ly  after  birth.  But  the  preceding  sentence  directs  that  adoption  should 
then  take  place,  from  the  contrast,  of  the  two  injunctions,  the  author  argues  that.no 
positive  and  restrictive  rulp,  as  to  the  priority  in  time  or  otherwise,  for  the  performance 
of  the  sacrifice  for  the  soil  of  a  twice-married  woman,  can  be  deduced. 

As  in  the  case,  of  the  sacrifice  [to  fire]  for  a  son  born.]  On  a  reference  to  the 
note  subjoined  to  §  66,  it  will  be  perceived,  that  tlie  sacrifice  here  alluded  to,  is  res¬ 
tricted  to  be  subsequent  to  tlie  ceremony  for  a  child  horn. 

72.  A  rite  dedicated  to  a  single  ancestor  (ekoddishta)  not  any  p&rvana  or  double 
rite,  &c."j  The  first  sixteen  funeral  repasts,  taking  place  after  the  ten  days  immediately 
succeeding  the  day  of  death, as  well  as  that  on  the  anniversary  of  such  day,  are  aioddishta. 
On  these  occasions  tlie  following  articles  are  first  presented  in  honour  of  the  deceased  ; 
--raw  rice,  liquid  butter,  honey,'  barley,  soaked  peas,  fruit,  water,  frankincense,  white 
flowers.  kiiQa  grass,  a  lamp,  sandal  wood,  betel,  cloth,  a  thread,  and  water  for  tbe  feet.  The 
obk-l  ion  of  the  funeral  cake,  then  takes  place— The  pirvaua  or  double  rite,  eoaaiete  in 
flic  same  oblations,  and  other  ceremonials,  being  consecrated,  on  the  death  of  the  father 
and  other  sire,  in  honour  of  the  ancestors  on  the  mother’s  side,  as  well  as  in  that  of  lno*u 


73.  The  Son  of  a  twice-married  woman,  at  the  funeral  repast  of 

his  father,  on  the  anniversary  of  the  day  of  death, 
Passage explain-  should  perform  rites,  dedicated  to  a  single  ancestor, 
e'  not  any  pSrvana,  or  double  rites,  and  so  forth, 

74.  By  the  terms,  “and  so  forth,”  the  different  variations  of  the 
Import  of  its  -pSrvana  rites,  are  likewise  prohibited.  For,  a  text  of 

terms,  ‘aad  so  Jatu-Karana  expresses, — “Annually,  let  the  son  of 
forth-’  the  wife,  and  legitimate  son,  perform  [obsequies]  ae- 

Jatukarana.  cording  to  the  pfvrvapa  form  :  the  other  fen  sons 

Parasara  should  perform  a  rite,  dedicated  to  a  single  anccs- 

arasara.  itor,” — and,  a  text  of  ParSsara,  recites*;  [A  funeral 

repast]  by  the  legitimate  son,  for  a  father,  who  has  departed  this  life, 
on  all  occasions,  is  in  honor  of  three  ancestors :  that,  by  those  of  a  dif¬ 
ferent  general  family,  is  consecrated  to  a  single  ancestor,  on  the  anni¬ 
versary  of  the  day  of  death.” 

75.  On  the  subject  of  sons,  it  had  been  said,* — “  The  son  self- 

•The  slave’s  son,  given,  and  the  slave’s  son,  (DSsa-putra).”  Of  these  he 
described  in  a  pas-  describes  the  latter:  “A  female  purchased  by  price, 
sageoftkeXalika-  who  is  enjoyed,  is  a  slave  :  it  is  thus  declared.  The 

purana.  son  who  j8  £orn  on  jierj  js  consi<3ere<l  a  slave-son.” 

76.  That  female,  though  of  equal  class,  being  purchased  by  price, 

E  .  ..  who  is,  ‘  enjoyed,’— co-habited  with,— is  denominated 

p  ’  by  former  sages,  a  slave.  For,  a  text  expresses, — 
“  That  woman,  who  is  bought  by  price,  is  not  considered  a  wife :  she 
neither  [avails]  in  rites,  in  honour  of  the  gods,  nor  in  rites,  in  honour  of 
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on  the  father’s  side.  Thus,  besides,  the  articles  above  enumerated,  a  funeral  cake  is 
offered,  to  each  of  the  three  nearest  deceased  male  ancestors,  on  the  father’s  side,  and 
mother’s  side.  The  oblations  in  honor  of  the  ancestors  on  either  side,  being  preceded 
by  a  Visvadeva  offering-— The  term  Visvadeva,  denotes  a  certain,  set  of  divinities  col¬ 
lectively,  and  the  offering  so  called,  is  in  (heir  honor,  and  consists  of  the  different 
articles,  above  enumerated  :  these  should  also  be  presented  both  on  the  occasion  of  a 
parvana  and  etodaishta  rite,  to  the  Lord  of  the  soil— Rites  in  the  form  of  parvana,  are 
celebrated  by  a  rigid  Hindu,  on  the  following  occasions  ;  on  the  last  day  of  every 
moon  (arahvhsya) — on  the  8th  and  9th  days  of  the  dark  fortnights  of  Pausba,  Mhgha, 
Phalguna  and  A'gvina,  when  oblations  are  made  in  honor  of  the  mother,  and  two  near¬ 
est  deceased  female  ancestors  in  the  line  of  the  father, — on  the  full  moon  of  Magli.i, — 
during  the  whole  of  the  first  fortnight  of  Alvina,  which  is  denominated  '  Pitiipaksha* 
as  peculiarly  set  a  part  for  the  performance  of  rites  in  the  honor  of  ancestors  :  and 
particularly  on  the  13th  of  this  month, — on  any  day  of  Agrahyana,  previous  to  using 
the  rice  of  the  new  crop, — in  Vai^akha,  on  occasion  of  the  grain  which  then  ripens, — 
in  A’shada  for  the  rains:  when  the  sun  enters  the  constellation  Ardra— on  occasion  of 
Eclipses,  and  visiting  places  of  Pilgrimage. 

74.  The  different  variations  of  the  parvam  rite]  such  as  the  daily  funeral  repast, 
consisting  in  oblations  of  rice,  &c.  to  be  performed  iu  honor  of  either  set  of  the  three 
ancestor*,  on  the  side  of  both  parents  respectively,  and  a  portion  of  the  ceremony  of 
‘  sapindi-karnna.’  -The  first  of  these,  differs  from  the  real  parvana  rite,  inasmuch  as 
no  pidta  or  Visvadeva  oblation  is  offered.  In  the  second,  the  same  ceremonials  ai  e 
observed,  but  the  objects  in  whose  honor  they  are  performed,  are  different  (v.  Rote  to  § 
35  of  Scot.  6.)  • _ 


the  manes.  The  sages  regard  herns  a  femnlc  slave.”  One  bom  Oft  her, 
is  a  slave’s  son.  The  son  ot  a  female  .slave,  is  'a  slave’s  son  (dSsaputaf, 
the.  feminine  of ‘Dasa’  (slave)  being  like  the  masculine  in  the  Vedas. 

Ollier  interpre-  77.  Or,  the  compound  Ditsa-putra,  may  be  ex- 
ti:l]Uol,’i  ,of  |  plained, — ‘  one  rvlio  is  both  a  slave  and  a  son’  or,  thus 

Sk&vputra  Clm  — 'a  son  denominated  a  slave.’ 

7S.  The  author  lays  clown  the  rules,  regarding  this  son, — “  [such 
Rules  roam-dins  :l  son]  mu;st  not  participate  in  the  dominion  of  a  king : 
sncli  soil,  laid  nor  of  Bralimanas,  perform  the  funeral  repast:  he  is 
down  in  another  the  lowest  of  all  sons:  hence,  let  him  reject  him.” 
passage. 


79.  The  meaning  is,— since,  he  is  lowest  of  all  sons,  he  must  not 
i filiation  share  in  the  dominion  of  a  king,  nor  perform  the  fune¬ 

ral  repast  of  Br&hmanas. 


SECTION  V. 

The  mode  of  adoption — Form  by  whom  propounded — Necessity  of 
observance — Effect  of  omission. 


The,  mode  of  1.  The  qualification  of  the  person  to  he  adopted, 

adoption.  has  been  defined.  The  mode  is  now  propounded. 

2.  On  this  subject,  Qaunakha  has  said  “  I,  C^annakha,  now  declare 
Declared  by  the  best-  adoption:  one  having  no  male  issue,  or  tine 

yannakha.  "  whose  male  issue  has  died,  having  fasted  for  a  son.” — 

3.  ‘  Adoption’ — the  form  of  adoption. — Having  fasted  on  the  day 
Illustration  of  preceding,  that  of  adoption — Vriddha  Gautama  has 

parts  of  tiic  text.  “The  impotent  man,  or  also,  one  whose  offspring  has 

4.  “  Having  given  two  pieces  of  cloth  :  a  pair  of  ear-rings,  a  tur- 
r,  t  of  ban,  a  ring  for  the  fore-finger,  to  a  priest  religiously 

Caunaklia’s'text?  disposed,  a  follower  of  Vishnu,  and  thoroughly  read 
V  in  the  Vedas;  having  venerated  the  king  and  virtuous 

Brfihmanas,  by  a  1  madhuparka’  (or  prepared  food  consisting  of  honey, 
liquid  butter  ancl  curds);”—  j 

‘Kin*’  there  oc-  5-  ‘The  King’  here  signifies,  the  chief  of  the 
currm*  means,  the  village,  fora  text  of  Vriddha  Gautama  recites, — “  hav- 
owner°of  the  vil-  ing  invited  all  kinsmen  and  the  chief  of  the  village 
lase-  also.” 

C.  As  for  also  the  term,  ‘  Lord  of  the  soil  (Piithiviijili)’  in  a  sub- 
A  similar  term  sequent  passage  of  the  same  author  even, — “  After 
inanotherpassage  this,  let  him  give  a  madhuparka  to  the  Lord  of  the 
has  the  same  soil:” — that  intends  only  the  oufner  of  the  village : 
meaning.  for,  this,  being  expressed  in  what  preceded,  »  the 

more  forcibly  suggested, 
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7.  'The  meaning  is, — having  venerated  three  Br&hmanas,  by  a 

madhuparka,  and  so  forth,  for  the  purpose  of  aslung 
Exposition.  [for  the  child  to  be  adopted.] 

8.  "  Both  a  bunch  of  sixty-four  stems,  entirely  of  the  kuca 
C»unak*  con-  grass,  and  fuel  of  the  pnlSra  tree  also :  having  collected 

tiuued.  .  these  articles,  having  earnestly  invited  kinsmen  and 

relations — 

9.  'Kinsmen’  (bandbun) — his  own,  his  father's  and  mother’s 

kinsmen.  ‘  Relations’  (jiiyatin) — sapindas.  The  invita- 
Exposition.  tion  of  kinsmen,  and  the  others,  is  for  the  sake  of  their 
.witnessing :  in  the  same  manner,  as  the'invitation.  of 
the  king:  for  both  terms  are  confirmatory  of  this,  in  the  sense, — ‘They 
unite  with  (badhnanti),’ — and  ‘know  (jSnanti)’  as  their  own,  the  adopt¬ 
ed  person.  , 

10.  “  Having  entertained  the  kinsmen  with  food  :  “  and  especially 

faunaka  con-  BrShmanas  — The  meaning  of  this  is, — having  enter¬ 
tained.  tained  invited  kinsmen  and  Brilhmanas,  previously 

Interpretation,  appointed,  and  (on  account  of  the  conjunction  ‘  and’  iii 
§  8)  invited  relations. 

11.  ‘‘Having  performed  the  rites,  commencing  with  that  of 
paunaka  con-  placing  the  consecrated  fire,  and  ending  with  that  ol' 

tiuued-  purifying  the  liquid  butter.  Having  advanced  before 

the  giver,  let  him  cause  to  he  asked  thus, — ‘give  the  boy.’” 

Explanation.  12.  The  meaning  is, — let -him  cause  a  demand,  to 

be  made  through  Brflhmanas,  previously  appointed, 

13.  “  The  giver,  being  capable  of  the  gift,  [should  give]  to  him, 
pannaka  con-'  with  the  recitation  of  the  five  prayers,  the  initial 

tinued.  words,  of  the  first  of  which,  are, — ye-yajiiena,  &c.” 

14.  The  capacity  to  give,  consists  in  having  a  plurality'  of  sous, 

and  the  assent  of  the  wife,  and  so  forth. — ‘  Should 
^  And  commented  give,’  is  understood  before  this  part,- — “with  the  reci- 
0n'  tation  of  the  five  prayers  for,  gift  is  indicated  in  the 

prayer,  commencing—"  Let  him  receive  a  male  from  an  intelligent 
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Dnfinnatorj  of  this.  iVc. : 


9.  For,  bolh  terms  am  co 
(kiiismen)  and‘jnyatin’  (relafioi 
severally  the  accusative  case  plural,  are  deriva 
know. 

13.  With  the  recitation  of  the  five  pm 
able  to  team  the  particular  live  prayers,  uUudci 

14.  And  the’ assent.  «f  i  he  wife.]  The  Te 
some  copies  :  but  that  of  ‘  putnl*  (the  wife)  uj 
that  account  adopted  in*,  ho  translation.  The 
son,  without  the  latent  of  ih*  wife,  would  ho  in 
h  Sect.  IV.  }  U,  that,  «ucb  asscul  is  e-enihd  t 
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;  taken  him  by  both  bunds,  with  the  recitation  of  the 
•ayer,  commencing, — "  deva.syatva,  &c. having  in- 
idibly  repeated  the  mystical  invocation  “  Angad- 
ignt,  fce.  having  kissed  the  forehead  of  the  child  : 
th  cloths,  a, ml  so  forth,  the  boy,  bearing  the  reflection 

.cet-ion  of  a  son.’l  The  resemblance  of  a  son, — and 
at  is,  the  capability  to  have  sprung  from  [the  adopter] 
inself,  through  an  appointment  [to  raise  issue  on 
d  so  forth  ;  us  [is  the  ease]  of  the  son,  of  a  brother, 
vinsman,  and  so  iorth.  Nor  is  such  appointment  of 
mpossible  ;  for,  the  invitation  of  suoii  [to  raise  issue] 
der  this  text :  -  I  or  the  sake  of  seed,  let  some  Brah- 
y  wealth,  &c.” 

17.  Accordingly',  the  brother,  paternal  and  ma- 
rnal  uncles,  the  daughter’s  son,  and  that  of  the  sister, 
e  excluded  :  for  they  bear  not' resemblance  to  a  son. 


nding  this  very  position,  it  is  declared  in  the  sequel,  by 
the  same  author  : — ••  The  daughter’s  son,  and  the  sis-, 
ter’s  son.  are  declared  to  be  the  sons  of  Qfidras.  For 
the  three  superior  tribes,  a  sister’s  son,  is  no  where 
[mentioned  as]  a  son.f  ’  Here  even,  the  term  ‘  sister’s 
son’  is  illustrative  of  the  whole  not  resembling  a  son, 
for  prohibited  connection  is  common  to  them  all.  Now, 
prohibited  connection  is  the  unfitness,  [of  the  son  pro¬ 
posed  to  be  adopted,]  to  have  been  begotten  by  tbe 
individual  himself,  through  appointment  [to  raise  issue 
on  the  wife  of  another.] 


lingo  noticed  and 


e,  being  the  father  or  mother  of  the  other, 
in  is  forbidden  :  as  for  instance, — the  daugh- 
e  wife’s  sister,  and  the  sister  of  the  paternal 
fe.” — The  meaning  of  the  text  is  this.  Where, 
ion  of  the  couple,  that  is  of  the  bride  and 
>m,  bears  analogy  to  that  of  father  or  mother : 
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16.  Through  an  appointment  [to  raise  issue  ou  another’s  wife]  and,  so  forth.]  Bv- 
icli  an  appointment,  or  marriage,  and  the  like. 

As  [is  the  case]  of  the  son  of  a  brother,  &c.  &c.]  Such  son,  might  have  been  begot  - 
■n  by  the  adopter  himself,  had  he  been  appointed  by  the  husband  of  the  boy’s  mother, 
II  account  of  bis  own  impotence,  Ip  raise  up  issue  on  his  wife ;  or,  if  the  adopter  him- 
.'lf,  bad  married,  the  mother  of  the  boy. 


;e  from  the  Vedas,  ie  cited  at  large. 
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the  bride  stand  in  the  light  of  mother,  -to  the  bridegroom,  snob  a  mar¬ 
riage  is  a  prohibited  connection.  The  two  examples  illustrate  these 

cases  in  their  order.* 


20.  In  the  same  manner  as  in  the  above  text,  of  the  Grihyapari- 
Conclusion  that  sisllta>  ou  marriage,  prohibited  connection,  in  the  case 

one  with  whose  of  marriage,  is  excepted;  so,  in  the  case  in  question, 
mother  the  adopt-  [one,  who,  if  begotten  by  the  adopter,  would  have  been 
er  could  not  hare  the  son  of]  a  prohibited  connection,  must  be  excepted; 
must  not  bc**do  -  otber  words,  such  person  is  to  be  adopted,  as  with 
p  the  mother  of  whom,  the  adopter  might  have  carnal 
knowledge. 

21.  “Accompanied  with  dancing,  songs  and  benedictory  words, 
Caunalchs  conii-  having  seated  him  in  tire  middle  of  the  house  :  having 

nutd  from  5  15.  according  to  ordinance,  offered  a  burnt  offering  of  milk 
and  curds,  (to  each  incantation,)  with  recitation  of  the 
mystical  invocation, — “  Yastva-hrida  the  portion  of  the  Rig-veda-, 
commencing, — ‘  tubhyam-agne and  the  five  prayers,  of  which  the 
initial  words  of  the  first,  are  Somo-dadat,  &c.’  ” 


~  ...  22.  The  meaning  is, — witli  such  seven  incantations, 

xp  ana  ion.  jlavjng  0ffere(l  seven  burnt  offerings  of  milk  aird  curds. 


23.  ’  Vriddha  Gautama,  propounds  a  special  rule :  “  Let  him  then, 
Rule  propound-  cause  to  be  offered,  as  burnt  offerings,  an  hundred  obla- 
ed  by  Vriddha  tions  of  milk  with  liquid  butter,  contemplating  in  his 
Gautama.  mind,  as  the  object,  the  lord  of  created  beings,  witlx 

recitation  of  the  prayer  “  prajapate-na-tva-detam,  &c.” 


Stanza*  follow-  24.  The  stanzas,  which  follow  the  passage,  [of 
ing,  the  part  of  Caunakba  last  quoted,]  commencing, — “  The  adoption 
haTbeen“b!fme  °f  a  s011’  a  Brfhmiya,  &c.”f  and  ending  with,— 
ciied  and  explah’-  "  such  gift  is  to  be  made,  on  account  of  difficulty, — ”t 
ed-  having  been  before  explained. 


25.  Next  in  order, -to  these  stanzas,  is  this  passage, — “Let  the 
Qaunaka  con-  best  of  the  regenerate  to  the  extent  of  his  ability 
tinned.  bestow  a  gratuity  on  the  officiating  priest.” 


Comment.  26.  “  The  best  of  the  regenerate.”]  A  Brahmana. 


27.  “  A  king  half  even  of  his  dominion  :  next- in 
order,  a  Vaicya  three  hundred  pieces.’’ 


ANNOTATIONS*. 

20.  In  the  ease  in  question.]  That,  of  adoption. 


•  The  translator  bus  here  omitted  an  explanation  in  the  original,  by  other  terms, 
of  the  words  used  in  the  quotation,  to  express  the  daughter  of  the  wife's  airier,  and  the 
sister  of  the  paternal  uncle’s  wile.  'The  translation  iu  English  would  he  a  ludicrous 
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2S.  <  Half  oven  of  his  dominion.-’]  The  produce  for  one  yelk,  of 
Comment.  ,m*|’  ,lis  <  I  <  >s  n  u  i  m  .1 1 ;  fo»  a  text -of  Vriddha  Gautama, 
recites, — “  Lot  Inin  proffer  the  profits,  arising  from  ha# 
his  dominion,  received  in  one  year.”  And.  Uds  is  with  respect  to  ©no- 
of  the  royal  trilx*.— ‘  Pieces.’]  Tiirce  hundred  stampt  coins  (n5naka),and 
this  mast  be  understood,  to  mean  of  gold,  silver  or  copper,  with  refer¬ 
ence  to  the  state  of  the  individual,  Vicing  superior,  middling,  or  inferior, 
respectively  -.  on  account  of  tin;  text  of  Vriddha  Gautama, — “Let  him 
proffer  three  hundred  pieces  in  gold,  or  in  silver,  or  in  copper,  accord¬ 
ing  as  his  condition  may  lx;  superior,  or  otherwise.” 

20.  “A  Cfidrn,  the  whole  even  of  his  property.: 
Text.  if  indigent  to  the  extent  ol  his  means.” 

30.  “  The  whole  of  his  property.  ]  1  hat  is,  the  amount  earned  by 

Comment  fbe  labour  ol  one  year  :  tor.  the  expression, — ‘Keceived 

m  one  year,* — is  not  special  -.  and  there  is  this  pro¬ 
hibition,  “  if  offspring  exist,  the  whole  of  the  property,  must  not  ho 


31.  V  asishtha  propounds  another  mode.  “'Man  produced  from 
Mode  of  adop-  virile  seed  and  uterine  blood,  proceeds  from  his  father 

♦ion  propounded  and  his  mother,  as  an  effect  from  its  cause.  Therefore, 
by  Vasishtha.  his  father  and  mother  have  power  to  give,  tft  sell,  or 
to  abandon,  their  son.  But  let  no  man  give  or  accept,  an  only  son  : ' 
for.  he  is  [destined]  to  continue  the  line  of  his  ancestors.  Lot  not  a 
woman  g  ive  or  accept  a  son,  unless  with  the  assent  of  her  husband.  A 
person  being  about  to  adopt  a  son,  should  take  an  unremote  kinsman, 
or  the  near  relation  ot  a  kinsman,  having  convened  his  kindred  apd 
announced  Ins  intention  to  the  king,  and  having  offered  a  burnt  offer¬ 
ing.  with  recitation  oi  the  pravers  denominated  ‘  Vydhriti’  in  the  mid¬ 
dle  of  his  dweilimr.  But.,  it  a  doubt  arise,  let  him  set  apart  like  a 
£udro~  one  whose  kindred  are.  remote.  For,  it  is  declared  [in  the  Vedas] 

‘  Many  are  saved  bv  one.  When  a  son  has  been  adopted,  if  a  legiti¬ 
mate  soil,  be  afterwards  born,  the  given  son,  shares  a  fourth  part.” 

32.  Of  this,  the  part  commencing  from, — “  Man  produced  from 
First  part,  of  virile  seed  and  uterine,  blood,  &<•."  and  ending, — 

tins  text  Ix.s  been  “  unless  with  the  assent,  of  her  husband, — ’Mias  been 
before  explained.  before  explained. 

*  Kindicd’  and  33.  'Kindred’]  The  kindred  of  lifonself,  his  father 
oilier  terms  ox-  and  mother — ‘The  king.’]  The  chief  of  the  village. — 
plained.  ■  Dwelling’.]  His  house. 

34.  '  With  recitation  of  prayers,  Ac.’]  On  conclusion  of  the  ‘  Sjya- 

loiport  of  tiie  bliaga.’  sacraments,  having  offered  with  fire,  four  obla- 
pbrr.se  ‘viili  red-  tions  with  recitation  of  the  prayers,  -denominated 
tatir.u  oiti.-e  pray-  “Vyahriti”  severally,  and  collectively.  Such  is.  the 


®  Occurring  in  the  passage  of  Viiddha  Gautama,  cited  .-u  §  28. 
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Term  'nnremote  35.  ‘  An*  unremote  kinsman’]  this  lias  been  ex- 

MpWnndf  ****"*  F^ame<^-* 

36.  ‘  But  if  doubt  arise,  &c.’]  He,  whose  kinsmen  are  in  a  distant 
But  if  'a  doubt  country,  is  one  whose  kindred  are  remote,  being  wide- 

arise.&c.’ explain-  ly  different  by  country  and  language:  should  such  a 
*d-  _  person  be  adopted,  a  doubt  even  exists,  with  respect 

to  his  race,  disposition,  and  so  forth ;  this  being  the  case,  let  him  set 
him  apart  like  a  Qtidra :  until  the  ascertainment  [of  doubtful  parti¬ 
culars]  let  him  not  hold  communion  with  him;  this  is  the  meaning. 

37.  On  this  point  the  author  subjoins  a  passage  ofvevealed  law, 
Explanation  of  as  a  reason.  “  It  is  declared,  Ac,”  through  one  son, 

the  passage,  ‘  It  is  ‘many,’ — the  father  and  other  ancestors, — are  to  be 
declared,  &e.’  saved.  On  this  account  the  adoption  of  a  son  takes 
rvliich  is  subjoin-  p]ace .  not'tliat  through  one,  many  may  be  condemned: 
c  as  a  reason.  now,  a  doubt  existing,  on  one  side,  condemnation  is 
possible:  therefore,  lie  should  not  bold  communion  with  him:  for  an 
dffence,  though  eventual,  must  be  avoided. 

38.  But,  the  author  of  the  Kalpataru,  adverting  to  the  reading, — 
Different  read-  “  asannikrishtam-eva”— says  :  “  ‘  one  even  whose  kins¬ 
ing  aud  construe-  men  are  not  at  hand,  (asannikrishtam-eva)’ — even  one 
tion  in,  the  Kal-  whose  good  or  bad  qualities  are  not  known.  The  par- 
pataru,  noticed.  ticle  ,  eVa>  is  in  the  sense  of,— even— or  though.  ‘  But 
if  doubt  arise’ ; — on  account  of  his  kinsmen,  not  being  near,  should  a 
doubt,  with  respect  to  his  class  arise ;  considering  him  as  a  Qudra,  let 
him  set  him  aside,  destitute  even  of  initiation — A  (jludra  even,  is  indeed 
a  son,  this  is  the  implied  import.” 

39.  Either  of  these  expositions .  of  the  implied  meaning,  is  inac- 
And  shown  to  curate:  for  the  adoption  of  one  of  a  different  class  is 

be  inaccurate.  forbidden.  Therefore  the  passage  in  its  obvious  sense 
■  only  is  correct. 


ANNOTATIONS. 

35.  The  prayers  denominated  ‘Vyahriti,’  Ac.]  These  arc  three  prayers  in  the 
Vedas,  distinguished,  by  pre-eminence,  by  this  lerin  :  and  when  recited  consecutively, 
they  are  denominated,  Maha  Vyahriti,  or  great  Vyahriti.  This  term,  iu  ils  original 
scuse,  signifies  euuucialion. 

38.  Bnt  the  author  of  the  Kalpataru,  Ac.]  A  variety  of  reading  and  inlmireta- 
tions  of  the  passage  of  Yasishjha,  here  referred  to,  ocnir.  The  passage  as  rend  by 
hiaudfl,  is  thus  :  ‘  adur.vbandbavam-bandhu-samiikrishfam-e.va  pr.itigrihimnf  which  is 

variation  of  reading,  in  the  Kalpataru  noticed,  is  the  substitution  of  ■' 'nsauiiikrislitam’ 
for  ‘baudlmsamiikrislitam’  ;  and  the  passage  is  accordingly  differently  explained  in  (hat 
work  ■.  the.  variety  in  the  reading  and  interpretation  of  this  passage,  is  fully  noticed  by 
Jlr.  Gdebrooke,  in  a  note  subjoined  to  chap.  1.  sect.  XI.  §  13.  of'  his  translation  of  the 
llitukshara  on  inheritance. 

*  V.  Supra  Sect.  2  §  10. 
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■10.  Allei  the  adoption  <>f:i  son  given,  should  a  red  legitimate 
The  part  “when.  son  he  horn,  the  author  (Vnsishtha)  propoundf *  ape- 
&c.”  implies  a  cial  provision  with  respect  to  the  division  of  the  heri- 
spccial  rule.  tage  ; — ~  when,  &c.”  The  meaning  is-  this  son  given, 

being  adopted,  if  u  real  legitimate  son  he  horn,  then  the  son  given, 
receives  a  <puirtcr-share  :  not  an  entire  share  (a.) 

f°r  "l '  ■  IT  is  to  be  considered,  whether  this  form  [for 
whi|1t.eson0"’t.hc  ari°ption]  in  question,  is  to  bo  applied,  [generally]  to 
form  prescribed,  tlj.e  son  bought,  and  the  rest,  or  its  application  be  detar* 
for  adoption  »])-  mined  by  the  distinction  in  the  part,  which  preceded; 
l'hes.  — “  to  give,  sell,  or  abandon  their  son.” 

4-2.  Baudhayana,  propounds  a  particular  rule,  for  those  following 
Baudhayana  pro-  tIle  Taittiri  portion  of  the  Vedas ; — “  We  are  about  to 
pounds  a  particu-  explain  the  mode,  for  tlie  adoption  of  a  son” — (here 
hr  rule  in  respect  follows  the  same,  as  in  the  quotation  from  Vasishtha, 
f  he'nTiiilf  iri' n'f  ^rora  “  ^ari  produced,  &c.”  down  to,  “  unless  with  the 
lion  of  theVudns.  afiSent  of  her  husband.”)  “One  about  to  adopt,  pro¬ 
duces  two  pieces  of  cloth,  a  pair  of  ear-rings,  a  ring, 
and  a  priest,  thoroughly  read  in  the  Vedas,  a  bunch  of  sixty-four  stems 
of  the  kueja  grass,  and  fuel  of  the  ‘purna’  tree.*  Then  having  invited 
kinsmen,  into  the  middle  of  the  dwelling,  and  having  made  a  represen¬ 
tation  to  the  king:  having  sat  down  by  the  direction  of  a  Br$hmana,-f 
in  the  assembly,  or  in  the  middle  of  his  house :  having  caused  to  be  ex¬ 
claimed,  auspicious  day !  benediction !  prosperity ! :  having  performed 
rites,  commencing  with  the  recitation  of  the  prayer  ‘  Yadaev&yajana/ 
down  to  the  placing  the  vessels  for  water :  having  advanced  before 
the  give]-,  let  him  thus  beg  ‘give  me  this  son.’  The  other  replies 
‘  I  give.’  He  receives  the  child  [and  says]  ‘  I  received  thee,  for  the 
sake  of  religious  duty.  I  adopt  thee,  for  offspring.’  Then  having 
adorned  him,  with  cloths  and  ear-rings  and  ring :  having  performed  the 
investiture,  and  other  ceremonials,  down  to  the  kindling,  a  flame  of 
fire :  having  dressed  the  oblations,  he  offers  a  burnt-  offering.  After 


ANNOTATIONS. 

41.  It  is  to  be  considered,  Sc.T  It  is  subsequently  determined,  that  the  form  is 
applicable  to  the  sons  made,  and  self-given,  as  well  as  the  three  sons,  indicated  by  the 
terms,—' “  to  give,  sell,  or  abandon”  vis.  the  sons  given,  bought,  and  deserted,  (v.  infra 
I  49,  50,  and  5].). 

The  Taittiri  portion  of  the  Vedas]  This  is  included  in  the  Yajur  Veda,  and  takes 
its  name  from  *  littiri’  a  partridge— “  The  text  of  this  Veda  being  disgorged  by  Y4jfiya- 
valkja,  in  a  tangible  form,  and  picked  up  by  the  rest  of  Yaisampavana’s  disciples,  who 
for  the  purpose  assumed  the  shape  of  partridges—”  (Wilson  in  his  Dictionary  on  the 
word— tairtiriya.)  _ _ 


*  Butea  frondosa. 

•f  The  reading  in  copies  of  original  gives  “  having  presented  Brihmapas  with  pre¬ 
pared  food”  but  this  appearing  erroneous  and  inconsistent  with  practice,  the  translator 
has  adopted  the  reading  in  the  Dattaka  Chandrika. 

(rr)  See  I  Mad.  H.  C,  Bep.  49 :  1  Mori.  Die.  S06. 
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having  recited  the  incantation  in  the  first  chapter  of  the  [Yajur]  Veda, 
commencing  ‘  (Yas-tva-hridSkirinamanyamSna)’  with  recitation  of  the 
sacrificial  prayer  “  Yasmai-tvan-sukritejata-vede,  &c.”  he  offers  a  burnt 
offering — Next,  having  performed  the  burnt  sacraments,  where  the 
prayers  denominated  ‘vyahriti’  are  recited:  [and]  that  designated 
‘  sviahta-krit’*  with  other  ceremonials,  being  completed,  down  to  the 
liestowing  an  excellent  cow,  he  presents  the  fee  [saying,  ‘  yours  are] 
these  two  cloths,  ‘  the  ear-rings,  and  the  ring  likewise.’  But  subse¬ 
quently,  if  a  real  legitimate  son  is  born,  be  [the  adopted  son]  succeeds 
to  a  fourth  share  ;,  so  says  Baudhayana.” 

43.  As  for.  the  text  of  Vriddha  Gautama,  “  A  given  son  abound- 
A  text  of  Viid-  in  g00^  qualities  (yatha-jStc)  existing:  should  a 

aha  Gautama,  iu-  legitimate  son,  be  born  at  any  time  :  let  both  be  equal 
timatiug  an  equal  sharers  of  the  father’s  whole  estate.”  That  must  be 
partition  between  construed,  as  supposing  the  former  possessed  of  good 
le "iUmate  a  o  n  s  qualities,  and  the  legitimate  son,  destitute  of  the  same  : 
refers  to  where]  on  account  of  the  epithet  ‘  yatha-jfita’  (‘  abounding  in. 
the  first  possesses]  good  qualities’).  He,  in  whom  there  is  a  fj£ta,’  that 
trnd  the  latter  is  is  an  assemblage  (samuha)  of  good  qualities,  (implied 
destitute  of  good  by  ‘  yatlui’)  is  ‘yatha-jSta,’ — one  abounding  in  good 
quail  res.  qualities.  This  is  the  meaning  ;  for,  the  term  "  yatha” 

is  significant  of  similitude,  depending  on  quality: 

44.  Accordingly,  by  this  text,  ("  of  the  man,  to  whom  a  son  has 

_  been  given,  adorned  with  every  virtue,  he  even,  shall 

tiou  supportedbj  tfl^e  t*ie  heritage,  though  duly  brought  from  a  different 
a  test  ofManu.  family,”)  Mann  hath  declared  on  defect  of  the  real 
Conclusion  as  to  legitimate  son,  the  succession  [of  the  son  given,]  to  the 
its  accuracy.  whole  heritage.  Therefore,  his  participation  of  a 
moiety,  a  legitimate  son  [not  possessing  good  qualities]  existing,  is  even 
proper. 

45.  The  same  author  propounds  a  special  rule,  should  the  due 

ti.c  harm  for  adoption,  not  be  observed :  “  He,  who  adopts 

provides  against  a  son,  without  observing  the  rules  ordained,  should 
an  informal  adop-  make  him  a  participator  of  the  rites  of  marriage  :  not 
tion.  •  a  sharer  of  the  wealth.” 


'  40  The  meaning  is  ;  the  marriage  only,  of  one  adopted,  without 
the  form  for  adoption,  is  to  be  performed :  no  wealth 
Exposition  of  is  to  be  bestowed  on  him  :■  on  the  contrary,  in  such 
his  text.  case,  the  wife  and  the.  rest,  even  succeed  to  the  estate  : 

for,  without  observance  of  form,  his  filial  relation  is  not  produced. 


47.  Accordingly  Vriddha  Gautama.  "The  sons  given,  purchased, 
and  the  rest,  who  are  adopted  from  those  of  his  own 
The  necessity  general  family,  by  observance  of  form  acquire  the 
forir'^orSmfituve  lineage  [to  the  adopter]  :  hut.  the  relation  of 

IhcTfilisl  relation  sapinda,  is  not  included.”  Here,  there  is  this  rostric- 


*  This  sacrament  is  so  called  from  the  prayer,  read  on  the  occasion. 
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oi  the  adopted  live  rule:  ‘  by  observance  of  form  only,  acquired  the 
dlia  Gautajiia  '*  of  lineage  ;  for.  the  forms  for  gift,  and  «b  forth, 

from  being  comprehended  in  the  descriptions  of  tie  eon 
given  and  the  rest,  [are  necessary  to]  complete  the  peculiar  nature  of 
each.  For  instance,  [in  Mami  s  description  of  the  son  given],  it  is  said  : 
“  give  as  a  sun  ju  a  time  of  distress  confirming,  the  gift  with  water" ; 
here  the  mention  ot  1111161  is  illustrative  of  the  whole  form  necessary 
for  the  gift  [of  a  son] ,  and  hence  the  form  for  adoption*  also  is  implied  : 
for  a  text  of  Malm  expresses. —  Though  dulv  brought  from  a  different 
family.”  The  meaning  is  *  obtained  legally. — according  to  form.’ 


4S.  “  Purchased  and  the  rest.”  By  the  word  ‘  rest’  the  sons  made. 

What  tl, rec  sons  ^escrte<^  an<l  self-given,  are  included.  For,  by  the 
arc  denoted  by  the  expression  "as  specified”  in  the  text  subjoined,  it  is 
word  ‘rest’  used  declared  by  Mann,  that  those  only,  who  are  qualified 
iiy  ATiddiia  Gan-  by  the  form,  indicated  in  their  respective  descriptions, 
are  substitutes  tor  sons.  ••  The  sages  declare  these 
eleven  sons,  (the  son  of  the  wife,  and  the  rest)  as  specified,  to  be  sub¬ 
stitutes  for  the  real  legitimate  .son  :  for.  the  obsequies  would  fail.” 
Accordingly m  the  description  oi  the  son  made.-—"  whom  being  equal 
in  class  a  man  affiliates  fprakurvtft.)  &*c.  — bv  the  preposition  *  pra’ 
[which  lias  a  perfective  import],— 111  the  description  of  the  son  deserted 
“  whom  a  man  receives  (pari-grilnuyat)  as  lus  own  son  &c.” — by  the 
preposition  pari  [implying  thoroughly]. — and  in  the  description  of* 
the  son  self-given. — ••  who  offers  ('sparsavet)  himself  &c.” — by  the  verb 
‘  offer  synonymous  with  give,  reception  m  adoption  (parigraha)  with 
the  observance  oi  form,  is  declared. 


V\NO  L  A.IItA's 

Otis  made,  &c.J  The  reason 


win,  deserted  ami 
■rt  act  of  reception 
Thus,  iniiiedes 


of  the  author,  in  restricting 

gKgagsfe 

the  observance-  of  form  only, 

d.Ty  refcrThigtoVann,  who 
him,  are  substitutes  for  the 
lit  of  the  descriptions  which 
self-given  (besides,  the  son 
n,  and  with  the  observance  of 
ripf  iois  of  die  sons  mads 
the  observance  of  the  proper 
l’  meaning  literally,  ‘  eom- 
vm,  described  as  one  who 


seif,  &c.’  and  the  author  explains  this  verb  as  synonymous  with, 
L  cannot*  be  completed  without  an  overt,  act  of  reception  on  tlic 
ed  by  the  observance  of  the  proper  form.  The  same  may  be  ob- 
‘the  sons  *riven  and  bought..  On  the  other  hand,  the.  other  six 
1  to  in  Vriddhy  Gautama’s  text,  as  in  their  descriptions  by  Manu, 
f  act  of  reception,  and  observance  of  form  for  such  *<lhpf  ion,  is 
lea  these  are  connected  by  blood,  as  containing  portions  of  either 
or  his  wife,  and  those  who  on  that  account  were  before  declared. 


ghl  (v,  Sect.  1  §  34  ana  35.) 
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49.  Intending  the  same,  after  having  premised, — “  therefore  his 
father  and  mother  have  power  to  give,  sell  or  aban- 
pounded  by^Va-  don  their  son,”  by  Vasishtha  also  is  the  form  for  adop- 
ihbfha  is  applies-  tion  declared.  “  A  person  being  about  to  adopt  a  son, 
ble  to  the  fin  mu,  &c.”  Now  from  the  expression  ‘adopt’  (parigraha),  this 
in  question.  -form  is  to  he  applied  to  the  adoption  likewise  of  the 
sons  made,  a  self-given :  for  the  same  is  implied  by  Manu  by  each 
preposition  respectively  fin  their  several  descriptions.] 

Conclusion  that  50.  Therefore  the  filial  relation  of  these' five'  sons 

their  filial  iMatioa  .proceeds  from  adoption  only  with  observance  of  the 
the  observance  of  iorm  °f  either  Vasishthajor  ^’aunakha  ;  not  otherwise, 
a  form  only. 

51.  As  has  been  determined  in  the'fcase  of  the  son  of  the  wife 
by  Manu  and  Yajfiavalkya :  for,  [the  necessity  of] 
maoGe^'0  *  *  th*5  observing  form',  is  declared  affirmatively  and  negative- 
•aibeoT’the  son  of  ty  hi  these  and  other  texts — “Even  the  son  of  a  wile 
the  wife,- as  de-  duly  authorized  not  begotten  according  to  law  isun- 
clared  by  Manu.  worthy  of  the  paternal  estate.  For  he  was  procreated 
HAjnavalltja.  by  an  outcaste.”*  "  Either  brotherfappointed  for  this 
pui-pose  who  deviates  fromjthej  strict  rule,  and  acts 
■from  carnal  defire  shall  be  degraded,  &c.”t 


52,  As  for  what  is  declared  in  the  Subodhini,  a  commentary  on 
An  inference  ^le  Mithkshai-h, — “And  the  elders  regard  that  pro¬ 
to  the  contrary,  perty  as  temporal ;  like  the  filial  relation  and  so  forth 
which  might  be  that  must  be  rejected,  as  contradicted;  since  it  is  re¬ 
drawn,  from  a  pugnant  to  authorities  cited:  and  because  from  the 
P“X;!  t-lie  ^option  only  of  a  holy  saint  (Srsha)  (that  is,— one 
admissible. ’’  propounded  by  a  holy  saint)  the  relation  as  son  is 
Being  at  vari-  declared  to  proceed  by  Paithinasi  in  this  test;  “Now 
ance  -with  autho-  these  sons  given,  purchased  and  made,  and  the  son  of 
nties  cited;  and  the  appointed  daughter  who  are  in  this  case  affiliated 
nasi*  °  a>’  "  through  the  adoption  of  a  holy  saint  by  another  are. 

not  sons  of  two  fathers  [being]  unconnected  to  those 
of  the  family,  (asangata-kuhnadvyamushyfiyana.)” 


53.  Such,  to  whom  those  of  the  family  (that  is  the  family  of  the 
Explanation  of  natural  father)  are  not  connected,  [are  asangata-kulina; 
the  text.  and]  persons  not  sons  of  two  fathers  and  the  same, 

[are  asangata-kulinhdvyamusliyayanS.  The  meaning 
is, — those  who  are  adopted  according  to  the  form  of  a  holy  saint  are  not 


ANNOTATIONS. 

49.  Now  from  the  expression  ‘adopt’  (parigraha)].  Literally  completely  receiving. 

53.  Persons  sons  of  two  fathers  and  the  same.]  The  author  analyzes  Paithinasi’s 
phrase  ‘astngaU-kulinidvyimnshjAyanh.’  He  begins  by  explaining  the  (ml  member 
of  this  complex  expression  ‘  asangata-kulina’  which  is  itself  a  componud  and  then 
indicates  the  class  of  ’compound  to  -which  the  whole  is  to  he  referred.  Thus  Hie 
sentence  ’persona  sons  of  two  fathers,  Ac.’  shews  that  the  complex  plirase  in  question 
is  a  karmadbiru  umtqa,  or  compound  of  nouns,  designating  the  saint-  )ierson'';  and  not 
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allied  to  those  of  the  family  of  the  natural  father :  therefore  they  are 
not  sons  of  two  fathers. 

5-t.  Or  the  reading  ■  Dvyamushyayana  (sons  of  two  fathers)  may 
Anchor  reading  he  admitted.  For  it  will  be  declared  in  the  sequel,* 
not  iced  as  admis-  that  where,  both  the  natural  and  adoptive  father* 
slblc-  perform  the  different  ceremonies,  the  state  as  son  of 

two  lathers  ensues. 

55.  "Although  it  maybe  used  like  the  word  Indra  and  so  forth  ; 

f  T\i  ssn  <*es  of  Med-  KV1CC  the  prevailing  sense  proceeds  from  popular 

haiitiii”  indicate  recognition  and  the  production  of  [a  sen]  is  ordained  in 
that  filial  relation  holy  writ,  the  general  acceptation  of ‘son,’  like  the  gene- 
onlj  proceeds  ral  acceptation  of  ‘  wife’  and  the  like,  must  be  under- 
.  m  f  °pSC r*  stood.”  By  the  purport  of  this  and  other  passages, 
niesT  °  m  MedhStithi  also  declares  the  filial  relation  in  adopted 

sons  to  be  occasioned  only  by  the  proper  ceremonies. 

56.  It  is  therefore  established  that  the  filial  relation  of  adopted 
General  conclu-  sons  *s  occasioned  only  by  the  [proper]  ceremonies. 

^iou.  Of  gift,  acceptance,  a  burnt  sacrament,  and  so  forth 

should  either  be  wanting,  the  filial  relation  even  fails. 


SECTION  VI. 


Ride  for  Succession  vjherc  the  real  son  and  one  formality  adopted;  and 
where  one  formally  and  one  informally  adopted  may  co-exist — 
Relation  in  respect  to  family  and  so  forth  of  the  absolutely  ' 
adopted  son — of  thebvydmushy&yand — who  is  described. 

tjaunakha  pro-  1.  Next  should  the  real  legitimate  son  and  son 

videsfor  the  cases  given  and  son  adopted,  without  observance  of  form  be 
were  a  real  son  co-existent ;  the  same  author  propounds  the  succession 
son  ^ud  one  for  f°  the  estate.  “  Him,  existing, — a  son  being  created  : 
mailV  and  one  and  a  son  given,  existing, — one  being  adopted  infor- 
informallv  adopt-  mally :  that  estate  is  his  only  who  is  justly  master  of 
ed  may  co-exist-  the  father’s  wealth.” 

ANNOTATIONS. 

a  dvandva  saniapa,  or  conjunct  compound  of  nouns  indicating  distinct  persons,  but 
having  a  common  government. 

54.  Or  the  reading,  &c.]  The  variation  in  the  reading  noticed  consists  in 
‘Dvyamushr&vana’  being  read  without  the  privative  a,  instead  of  with  it,  as  in  that 
preferred  by  Nanda.  If  that  now  noticed  be  adopted,  sangata-kulina  (connected,  &c.) 


2.  " Him,” — the  real  legitimate  son  existing;  whatever  son  is 

Interpretation  created  by  adoption  and  so  forth;  of  these  to  him  only, 
of  the  pact  of  bia  who  is  master  of  the  father’s  wealth  ‘justly,’  that  is — 
teat  providing  for  by  obvious  inherent  right, — does  that  estate  belong  : 
the  first  caw.  not  to  another.  The  meaning  is  that  if  a  real  legiti¬ 
mate  eon  exist,  the'  adopted  son  is  not  a  sharer  of  the  wealth  :  for  in: 
the  affiliation  of  a  son,  the  non-existence  even  of  real  legitimate  issue 
is  an  essential  condition. 


3.  Thus  a  son  given,  that  is  one  adopted  according  to  form: 
_ .  . ,  existing,  should  a  son  be  made  without  observance  of 

i ng  for  the secoad  ^w  :  oi  ^lese  likewise  the  son-given  only  is  participant 
case.  of  the  estate,  not  the  one  adopted  without  observance 

of  law. .  Such  is  the  meaning :  for,  ordained  form  alone 
produces  the  filial  relation. 


4.  Should  a  son-given,  and  the  real  legitimate  son 
previous  tot  he  ex‘3t  together,  the  son-given  does  not  receive  the 
birth  of  areal  son  share  of  an  elder  brother.  This,  the  same  author  pro- 
1ms  no  right  of  pounds,— “  Subsequent  to  the  adoption  of  a  son-given, 
primogeniture  as  other  sons  being  born, — should  the  father  divide  his 
shewn  by  another  estate  ;  let  him  not  be  the  partaker  of  the  share  of  an 
textoffaunakha.  elder  brother.” 


5.  The  meaning  is  this, — after  the  adoption  of  a  son-given,  a 
legitimate  son  also  being  bom :  the  son-given  does  not 
Text  explained.  Tece(ve  the  share  of  an  elder  brother. 


6.  Manu  next  propounds  another  rule.  "  A  given-son  must 
.  .  never  claim  the  familyand  estate  ofhisnatural  father,  (a) 

by  Manu.0U  The  funeral  cake  follows  the  family  and  estate ;  but 

„  of  him  who  has  given  away  his  son,  the  obsequies 


7.  The  son-given  must  never  claim  his  natural  father’s  family 

,  and  estate.  Thus,  ‘  the  obsequies’ — that  is,  the  fune- 

xp  oa  ion.  ra|  ,-gpg^t;  [which  would  have  been]  performed  by  the 
son -given  fails  of  him  who  has  given  away  his  son. 

8.  The  author  of  the  ChandrikS  thus  explains,  “  By  this  it  is  de¬ 

clared  that  by  the  the  act  alone,  creating  the  filial  re- 
Explanation  m  potion,  property  of  the  son-given  in  the  estate  of  bis 
the  Chandnka.  adopter  is  established,  and  connection  to  him  as  be¬ 
longing  to  the  same  family  ensues :  But  through  extinction  of  the 
filial  relation  from  the  mere  gift,  the  property  of  the  son-given  in  the 
estate  of  the  gi’ver  is  extinguished  ;  and  connection  to  the  family  of 
the  giver  annulled.”* 

*  Vide  Soiiti  Chandriki,  See.  11.  §  19.  where  this  quof alien  iu  part  occuri. 

(a)  Seel  Mad.  U.  C.  Rep.  ISA 


HINDU'  LAW-BOOKS. 


9.  Bill  although  by  the  text  of  Alarm,  connection  to  the  family 
A  tcstof  Vrtnt  °*  t’H;  nat  '‘rol  parent  is  annulled  :  what  proof  is  th«re 
Mima  conclusive,  as  to  the  connection  to  the  family  of  the  adopter  being 
that,  filial  relation  established?  on  this  point  Vrhftt  Manu  declares, — 
to  the  adopted  f«-  -  sons  given,  purchased  and  the  rest  retain  relation 

i  icriscstablibhcd.  0f  sap1I} j.t  to  tlie  natural  father  as  extending  to  the 
fifth  and  seventh  degrees ;  like  this  general  family,  [which  is]  also  that 
of  their  adopter. 


10.  Tlie  relation  as  sapinda  of  sons  given,  purchased  and  the  rest 
Explaution  of  to  tlie  naturaI  parent  continues  :  by  gift,  and  so  forth 
the  t«t.  even  that  does  not  fail  ;  for  by  reason  of  consisting  in 

connection  through  containing  portions  [of  the  natural 
father],  it  is  not  possibly  to  he  removed  while  the  body  lasts.  By  this 
it  is  declared  that  the  relation  of  sapinda,  in  question  is  the  consan- 
gnmeal  connection  only  and  not  connection  by  the  ‘  pin  da’  or  funeral 
cake  ;  for  that  this  latter  is  barred  is  shewn  by  this  passage, — 

■  Of  him  who  has  given  away  his  son  the  obsequies  fail."  Anticipat¬ 
ing  a  question  as  to  the  extent  of  this  relation  as  sapinda,  the  author 
adds, — "  Extending  to  the  fifth  and  to  the  seventh  degree,  fee.”  The 
meaning  is  this  :  ‘  Extending  to  tlie  fifth  decree’ — completing  five,  that 
is —embracing, — five  degrees.  So  of  the  expression  ‘  to  the  sev  enth 


,  ,  ,  „  11.  Gautama  also,  “  With  the  kinsmen  on  the 

luma  Ccoiifirmato-  side  t'le  fisher  (viz.  of  the  procreator  (viji)  beyond 
rj.  the  seventh  degree  ;  and  with  those  on  the  mother's 

side  beyond  the  fifth,  fee.” 

12.  Here  the  word  ‘  viji’  (the  procreator)  is  used  for  the  sake  of 
The  void  ‘  vfji’  comprehending  every  one  even,  the  natural  father  of  a 
oceu'mnaHei’.oii*  son  given  and  so  forth  ;  not  merely  the  natural  father 
Senerallv  the.  na-  ol  the  son  of  the  wife  only  :  for  a  text  of  Manu  ex- 
tural  father  of  any  presses,  "  As  for  these,  denominated  from  the  context 
oC)fivc^onU»s  no-  80,18  produced  from  the  seed  (vija)  of  others  : 

ved  byTtexVof  they  are  [sons]  of  that'  person  from  whose  seed  they 
Muuu.  severally  sprang  ;  and  of  no  other* 


ANNOTATIONS. 

10.  By  this  il.  is  declared,  &c.]  Tlie  word  ‘  pinin'  signifies  either  (he  '  body’  or  a 
*  cake’  or  bail  of  food  presented  to  the  manes  of  the  deceased  :  the  word  f  sspin  la’  there¬ 
fore,  may  denote  either  one  cousanguineally  related,  ot  one  connected,  through  an  obla- 
i  ion  of  such  funeral  cake. 

J2.  Here  the  word  * vfjf  is  used,  fee.]  This  word  signifying  literally  the  owner 
of  the  seed,  is  more  particularly  used,  to  devote  the  person  appoimed  to  raise  issue  on 
the  wife  of  another-,  in  contradistinction  to  the  husband  of  such  woman,  technically 
called  the  *  kshetri,’  or  owner  of  the  soil.  The  author  accordingly  deems  it- necessary 
lo  explain  that  the  word  as  used  by'Gautnma  has  not  such  particular  and  limited  sense  : 
this  he  supports  by  referring  to  a  text  of  Manu,  where  the  word  *  vija’  or  seed  is  used, 
in  respect  to  Mie  natural  father  of  any  subsidiary  son. 
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Of  whose  text  13.  ‘  They  are  sons  of  that  person.’  This  de- 
thosentenee'tbey  duration  that  they  are  sons  is  for  the  sake  of  pro- 
are  soas.fcci’u  to  pounding  the  connection  of  sapinda  [by  the  body]  ; 
declare  the  «»-  an(j  not  t0  establish  filial  relation,  For  that  would 
16  A^iUhe  expres-  ^  at  variance  with  the  declaration'  of  filial  relation  [to 
.  sion  ■  bo  other  to  the  adoptive  father]  contained  in  this  and  other 
denote  the  adopt-  texts, — “  Of  these  twelve  sons  of  men,  &c.”* — '  Of  no 
cr-  other’]  not  of  the  adopter. 

14.  But  analogous  to  the  case  of  the  daughter  may  not  the  re- 
Objcction  that  lathm  of ’•  sapipda’  to  both  [the  giver  amj  the  receiver] 

the  relation  as  be  admitted  :  for  like  the  state  of  lineage,  the  relation 
sapinda,  may  sab-  of  sapinda  is  established  bj5  the  adoption.— Should  this 
sist  to  both  fath-  be  objected  it  is  wrong  ;  for  it  would  bo  at  variance 
ers,  refuted  by  a  wjth  text  of  Viiddha  Gautama,— ‘  The  sons  given, 
Gautama-  *  purchased  and  the  rest  who  are  adopted  from  those 
of  his  own  general  family  by  observance  of  form  ac¬ 
quire  the  state  of  lineage  [to  the  adopter].  But  the  relation  of  sapinda 
is  not  included.” 

15.  Those  sons  given  and  the  rest  who  are  adopted  '  from  those 
Explanation  of  f  hjs  own  general  family’-from  among  his  general 

his  text.  •  family  acquire  by  the  observance  of  form  ‘the  state 

of  lineage’ — the  state  of  offspring.  But  in  respect  to 
these  the  relation  of  sapinda  ‘  is  not  included’  by  the  form, — meaning 
— is  not  established. 

Which,  a  for-  16.  If  the  relation  of  sapinda  be  not  established 

imu  bars  ‘he  re-  jn  those  even  of  the  same  general  family,  it  is  declared 
inthe  caseof 'one  a  /0,'^0rb  that  such  relation  is  not  produced  in  the 
of  a  different  ge-  05186  of  one  of  a  different  general  family, 
neral  family. 


favour  of  ’the  ge¬ 
neral  .position,  as 
to  tke  consangui- 
neal  relation  of 
sapinda  to  the 

isting  in  the  ad- 


17.  And  this  is  proper.  As  [in  the  case  of  the 
daughter]  by  reason  of  her  proceeding  from  the  father 
and  producing  in  concert  with  the  husband,  the  same 
body  [their  issue]  the  relation  of  sapinda  [by  the 
body]  to  both  is  established  :  in  the  same  manner  in  the 
case  of  the  son  given  it  is  not  established  :  for  though 
he  proceed  from  the  natural  father,  the  producing  in 
concert  with  the  adopter  a  common  body  is  wanting. 


18.  Accordingly,  Dex-ala  in  the  text  subjoined  (since  the  family 
Which  is  con-  name,  a  share,  on  the  funeral  cake  are  specified,)  by 
firmed  by  a  text  the  term  ‘  merely,’  bars  the  relation  even  of  sapinda. — 
of  Uevala.  “  For  the  sake  of  religious  merit  [being  adopted]  like 


ANNOTATIONS. 

14.  But  analogous  to  the  case  of  a  daughter.]  A  damsel  retains  the  relation  of 

sapinda  to  her  father  who  gives  and  acquires  the  same  to  her  husband  who  receives  her 
in  marriage.  • 

15.  Devala  iu  the  text  subjoined.]  In  the  Vyavahara  Mayuklia,  this  text  is  cited 
as  attributed  to  Narad  a  and  alleged  to  be  unaulhcntic. 


Manu  9, 158. 


l.AW-DO 


tllO  VC.ll  Si 

gntrena)  s 


indi'i-  the  family  name  of  each  respectively,’  (tat-tab- 
[\vl)0  are]  reared  :  for  such  merely  participation  in  a 
ejohlatiun  'll  ]  the  funeral  cake  is  declared. 


19.  But  rs  nut  tins  mclevant  to  the  subject  proposed :  for  it 
Opponent’s  lcg.uds  the  son  for  religious  merit  Thus:— in  those 
objection  ilnt  sons  who  like  the  real  son  are  reared  for  the  sake  of 
Dtvnla’s  text,  rc-  uligions  meric  ‘  under  the  family  name  of  each  res- 
pirds  a  pan  mo-  pectively,  (that  is  under  the  family  name  severally 
timis°mci°iii  rC1  ol  C<kI'  c'oes  t'1l!  mere  participation  alone  in  a 

^  '  ,  share  and  the  funeral  cake  vest :  not,, (for  such  is  the 

intent,)  the  relation  of  sapinda  to  the  adopter.  Hence  the  text  im¬ 
ports  the  want  of  connection  of  sapinda  of  that  son  only  to  the  adop¬ 
tive  father  :  not  of  the  son-given. 


20.  This  objection  if  made,  is  denied. — For  a  son  for  religions 

Refuted.  merit  (dharma-putra)  is  not  admitted,  as  [such  ad¬ 

mission]  would  be  at  variance  with  the  enumeration 

in  this  text,— “  Of  the  twelve  sons  of  men  whom  Mann  sprung  from 
the  self-existent  has  named  &c.”  ; — or  even  were  such  son  admitted 
as  he  is  not  classed  in  the  series  of  heirs,  (the  wife  and  the  rest,)  he 
could  not  participate  in  a  share  :  and  the  connection  of  sapinda,  not 
being  possibly  implied  to  forbid  it  would  be  unmeaning.  Therefore, 
that  text  regards  only  the  sou :  since  it  propounds  participation  in  a 

21.  Now  of  the  text  in  question  this  is  the  meaning.  ‘  For 
Explanation  of  ^le  sa^e  of  religious  merit’,: — (that  is,  for  the  sake  of 

Derala’s  text.  acquiring  religious  merit  obviating  the  exclusion  of 
the  man  himself  from  heaven,)  after  being  adopted 
‘  like  the  real  son,’ — (that  is  as  substitutes  for  the  same  ;)  by  the  adop¬ 
ter,  ‘  under  the  family  name  of  each  respectively’, — (that  is,  even 
under  a  family  name,  different  with  reference  to  the  natural  father,) 
sons  who  are  reared  :  in  these  merely  participation  alone  in  the  heri¬ 
tage  and  [the  oblation  of]  the  funeral  cake  of  the  adopter  vests  :  not 
connection  as  sapinda.  Therefore,  it-  is  established  that  in  the  text  in 
question  the  connection  of  the  son  given  as  sapinda  to  the  adopter  is 
not  declared  ;  but.  on  the  contrary  his  connection  as  such  extending 
to  the  seventh  degree  inclusive  to  the  family  alone  of  the  natural  father. 

22.  But  does  it  not  follow  on  account  of  proxinjity,  that  sons 

n  mentioned  in  the  plural  number  required  by  the  re- 

argument011  'tdi  a  t  petition  of '  tat,’  are  designated  by  that  pronoun,  not 
sols  are  'alluded  on  account  of  remoteness,  the  adopting  party  becom- 
to  by  the  pronoun  ing  possessed  of  male  issue  ;  for,— it  would  be  impro- 
in  Devala’s  text.  pfir  to  apply  to  such,  whose  plurality  is  dubious,  the 
repetition  :— the  pronoun,  ‘  tat’  designating  (as  it  were)  a  person  not 


ANNOTATIONS. 

22.  Required  by  the  repetition  of  ‘  t»t.’]  This  pronoun  is  repeated  to  denote  lh*t 
the  reference  to  the  object  is  made  distribuuvely  it  follows,  therefore  that  the  object 

must  be  in  the  plural. 
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immediately  obvious,  cannot  bear  an  import  in  the  sense  of  '  atma’ 
(self)  —and  the  possessive  pronoun  ‘  sva’  (own)  denoting  the  person 
immediately  obvious,  only  would  have  been  proper. 

23.  Should  this  be  alleged  :  we  assert  the  contrary.  Accordin'* 
Refeted.  to  the  maxim, — “  The  application  of  pronouns  is  to 

the  object  presented  to  the  mind,” — the  adopting 
party  is  indicated  by  the  pronoun  ‘tat’  ('  of  each,  &c.’).  For  the  being  the 
object  presented  to  the  mind,  depends  on  being  principal :  and  the 
being  principal,  proceeds  from  being  the  object  to  be  perfected,  or  from 
relation  to  the  effect.  Now  the  father  is  principal  by  roason  of  being 
the  object  to  whom  accrues  the  effect  consisting  of  heaven,  which  in 
virtue  of  such  text  as, — “  by  a  son  he  conquers  worlds,  &e.” — is  to  be 
produced  by  an  act,  the  instrument  of  which  is  a  son  :  and  because  by 
thoroughly  considering  this  and  other  texts, — “  the  rites  for  the  father 
consisting  of  oblations  of  food,  and  libations  of  water  to  be  performed 
by  the  son,  &c” — it  appears  the  father  is  the  object  to  be  perfected  as 
Such  by  rites  of  oblation  of  food  and  so  forth,  the  agent  of  which  is 
the  son. 


24.  Thus.  “  He  mixes  coagulated  milk  (dadhi)  in  boiled  milk : 

And  analogous  bhat  is  a  curd  of  two-milk  whey  (Smiksha),  an  obla- 
'  reasoning  from  tion  for  the  Vaiqvadeva  set  of  divinities.”  It  being 
the  Mfmanaa  settled,  that  the  curd  here  alluded  to  by  reason  of 
Cit=l!-  being  formed  of  mingled  coagulated  milk  and  milk, 

is  an  altered  mode  of  what  was  intended  to  be  offered :  should  it 
be  alleged  by  the  opponent  that  the  coagulated  milk  is  wdiat  is  altered ; 
since  that  alone  designated  by  the  pronoun  ‘that,’  (for,  the  coagulated 
milk  mentioned  in  the  accusative  case,  is  principal  by  reason  of  the 
milk  mentioned  in  the  locative  being  secondary,)  refers  to  the  divi¬ 
nities  : — it  is  thus  demonstrated  by  the  supporter  of  the  right  opinion, 
that  the  milk  is  what  is  altered.  As  the  milk  is  pervaded  by  the 
coagulated  milk,  although  the  object  [of  the  verb  ‘  mixes’],  by  reason 
of  this  consequent  result  of  the  import  of  the  passage, — (‘  he  perfects 
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Not  on  account  of  remoteness,  the  adopting  party.)  In  Derain’s  text,  tliousrli  not 
expressed,  the  adopting  party  is  understood  as  the  agent,  to  the  verb  in  immediate  con¬ 
struction  with  ‘up  reared,’  in  the  passive  voice :  and  is  consequently  more  remote 
than  ‘sons,’  from  the  phrase  ‘  tat-tat-gotrena.’ 

To  such  whose  plurality  is  dubious.]  The  agent  of  the  verb  '  rear’ not  being  ex¬ 
pressed  :  its  plurality  or  otherwise  is  not  certain. 

24.  He  mixes  coagulated  milk  (dadli)  in  boiled  milk.]  The  author  alludes  to  and 
enlarges  on  a  portion  of  the  9th  topic  of  the  1st  section  of  the  4ih  lu>ok  of  J.mniui’s 
Mirainei.  In  the  Vedas,  this  passage  occurs.  “  He  mixes  coagulated  milk,  (dadhi)  in 
boiled  milk,  that  is  a  curd  of  Iwo-milk  wbey  (amikshfi),  an  oblaii'ui  for  the  Vaiyvadrva 
set  of  divinities, 'and  whey  for  horaes  [on  particular  ceremonies. ”]  In  the  part  of  the 
hlfmansa  specified,  it  is  proposed  for  a  discussion  whether  the  curd  and  v.-hev,  viz.  the 
grumoua  end  seroua  parts  of  this  compound  are  collectively  the  object  of  the  act  or 
only  the  curd.  Sinoe  both  are  equally  produced  by  the  act  of  admixing  tire  coagulated 
milk.  The  first  supposition  might  be  inferred:  it  is  however  thus  demonstrated,  that 
the  curd,  formed  as  mentioned  is  the  object  proposed  by  the  ad,  and  that  tire  whey  is 
incidentally  or  subordinatcly  produced,  The  curd  it  is  urged  is  no  other  than  the  milk 


milk  by  coagulated  milk,')  the  milk  alone  is  principal.  Therefore,  ifcb 
only  designated  by  the,  pronoun  ‘that,’  relates  to  the  divinities.  Ana¬ 
logous  to  this,  in  the  ease  in  point  also,  it  is  correct  to  say,  that  since 
the,  father  is  principal,  by  being  the  object  to  be  perfected,  he  only  is 
designated  by  the  pronoun  ‘tat,’ 

A  rgumcnt  25.  Cut  should  it  be  objected,  if  the  son  given, 
against  die  posi-  bear  not  the.  relation  of  sapinda  to  the  family  of  the 
r‘ilt  / llc  !V'r,r,t*V0  father ;  why  should  not  his  marriage  take 
htefi  'a s*S sa°i i ri^n.  l'^'ce  therein  ?  Excellent!  we  reply, — on  account  of  his 
to  the* adopter,  belonging  to  the  same  genera]  family, 
refuted. 

26.  Then  his  marr  iage  might  take  place  with  the  offspring  of  the 
adopter’s  sister  and  so  forth,  for  connection  by  identity 
Furl  her  objee-  0f  family  and  that  of  sapinda  are  wanting:  nor  do  we 
.1011  o  opponeti  .  preseut  jfind  any  text  prohibitory  of  this.  On  the 
contrary,  there  are  passages  in  favour  of  it  such  as,  “  Let  not  anyone 
marry  the  daughter  of  that  person,  who  taught  him  the  sSvitrl  incanta¬ 
tion  :  but  marriage  in  the  general  or  also  in  the  peculiar  family  of  that 
person,  does  not  however  occasion  an  offence.’'  Yet,  this  is  not  an 
intended  consequence :  for,  it  is  at  variance  with  the.  universal  practice 
of  good  persons,  uninfringed,  and  by  holy  writ  unforbidden.  Therefore,, 
what  reason  is  there  against  marriage  in  such  instance. 
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itself  to  which  the  coagulated  milk  is  admixed,  as  is  argued,— 1st,  from  the  use  of  Ihc 
pronoun  ‘  that’  which  indicates  the  boiled  milk,  for  that  is  principal,— 2d,  from  the 
import  of  a  preceding  portion  of  the  Vedas  referring  to  the.  oblation  of  curd  produced 
by  the  process  in  question,  which  recites,  “  consume'  this  milk,” — 3d,  from  the  analogy 
of  taste,  the  curd  and  milk  both  being  sweet :  whereas  tile  whey  is  sour. 

20.  '  Sivitrf  incantation.]  This  (otherwise  called  the  Gayatri,)  is  a  verse  of  the 
Vedas,  the  mental  recitation  of  which  is  an  essential  part  of  the  daily  observances  en¬ 
joined  the  Brahman  to  whom,  when  invested  with  the  characteristic,  thread,  it  is  taught 
with  an  injunction  of  secrecy. — For  the  insertion  here  of  this  mystical  verse,  the  curious 
reader  is  indebted  to  Ram  Mohan  Ray,  an  enlightened  Hindu  distinguished  by  learning, 
but  still  more  by  the  liberality  of  his  sentiments,  well  evinced  in  the  different  publica¬ 
tions  which  have  emanated  from  his  pen. — The  text  of  the  Savitri  runs  thus  : 

Om  !  Bhur-bhavah-svah ! 

Tat-savitur-varcnyam  fchargo  devasya  dhlinalii  dliiyo  yo  nah  prachodayat. 

This  may  be  translated, — “Glory  to  the  Almighty  in  his  triple  character  of  the 
preserver,  the  destroyer  and  creator  to  the  earth,  sky  and  hcaveM — We  contemplate 
that  desirable  light  of  the  resplendent  sun,  who  directs  our  inlellegls.” 

On  this  Rim  Mohan  Ray,  makes  the  following  comment,  founded  on  interpretalive 
passages  from  the  Vedas,  Manu  and  Vajiiavalkya,— “  Om  1  This  mystical  word  is  com¬ 
posed  of  the  letters  a,  u  and  m,  and  is  the  emblem  of  God  the  author  (as  respectively 
ini  imated  by  those  three  letters)  of  preservation,  destruction  and  creation. — Those 
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27.  On  this  subject,  it  is  replied  by  a  certain  author.  "She  who 
A  reply  to  is  not  connected,  as  sapinda,  to  his  mother  and  father, 
which  bjr  a  certain  (pitus)  and  not  belonging  to  the  general  family 
euthor,  is  recited,  of  either,  is  approved  amongst  twice-born  men,  for 
espousal  and  connubial  intercourse.”*  As  for  the  mentioning  a 
female  not  connected  as  sapinda  to  the  father,  in  this  text  of  Manu,  in 
which  (if  the  son  of  the  body  were  regarded,]  it  should  have  been  ex¬ 
pressed, — 'not  connected  as  sapinda  to  himself’ — that  is  only,  to 
declare,  that  the  marriage  of  an  adopted  son,  must  not  take  place  with 
a  woman  connected,  as  sapinda,  to  the  adoptive  father  :  otherwise,  the 
marriage  of  a  bridegroom,  the  eighth  in  descent  from  the  common 
ancestor,  (his  kindred  being  through  his  father)  with  a  bride,  the  sixth 
from  such  ancestor,  (her  descent  being  through  her  mother)  might  not 
take  place  :  for  being  related  as  sapinda,  to  the  father  of  the' bride¬ 
groom,  her  non-connection  as  such  is  wanting.  But  what  was  required, 
would  not  thus  result :  for,  it  would  be  at  variance  with  the  practice 
of  good  persons,  and  texts  of  every  code  of  law  ;  such  as  :  “  Beyond  the 
fifth  and  seventh  degrees,  on  the,  mother’s  side,  and  the  father’s  side, 
respectively,  (matritah-pitritas-tatha)  [the  relation  of  sapinda,  ceases]." 
Nor  can  it  be  alleged,  that  this  objection  is  equally  applicable  to  the 
adopted  son  also ;  since  it  follows,  such  son,  the  eighth,  and  a  damsel, 
the  sixth,  in  degree,  by  reason  of  her  being  related,  as  sapinda,  to  his 
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27.  Otherwise].  That  is  supposing  that  the  real  legitimate  son  were  referred  to, 
and  not  the  adopted  son. 

Her  descent  being  through  her  mother].  A  restriction  to  this  effect,  was  neces¬ 
sary:  for,  if  a  female  did  not  inlerrene  between  the  proposed  bride  and  ancestor  common 
to  iier,  and  the  bridegroom,  they  would  belong  to  the  same  general  family,  and  their 
marriage  consequently  illegal,  as  will  appear  from  the  following  Dote. 

^ .  Such  as  :  “  Beyond  the  fifth,  &c-l  The  passage  here  cited  is  from  Yajnavalkya. 

reding  and  following-  “  Having  given  a  present  to  his  preceptor,  he  should  perform 
the  ablmion  [prescribed  for  the  conclusion  of  studentship] :  Having  completed  a 
Veda,  or  the  acts  of  merit,  called  ‘  vrata  :’  or  both  ;  persevering  in  holiness,  let  bint 
marry  a  perfect  woman  :  one  not  previously  married  or  deflowered  :  beautiful :  unre¬ 
lated  to  him  as  sapinda  :  his  junior:  free  from  disease:  having  a  brother:  born  in  a 
family  not  following  ihe  same  Hisiiis  (or  patriarchal  saints).  Beyond  the  fifth  and 
seventh  degrees,  on  the  mother’s  side,  and  the  father’s  side,  respectively,  [the  relation 
of  sapipla  ceases].  From  an  illustrious  race  of  Brahmarias  well  versed  in  holy  writ,  of 
which  ten  ancestors  are  known,  [the  bride  must  he  taken],  but  not  from  one  affected  by 
an  infectious  disorder,  tbounli  free  from  reproach.”  In  the  Mitdksharh  the  following 
comment  on  the  quo'ed  part  of  these  stanzas  occurs.  “  ‘  On  the  mother’s  side  (matrilah),' 
— that  is,— in  the  line  of  the  mother,  after  the  fifth  degree.  '  On  the  father’s  side’— 
that,  is, — in  the  line  of  the  father,  after  the  seventh  degree,— '  the  relation  of  sapinda, 
ceases’  as  is  understood  ;  and  this. term  '  sapinia’,  though  on  the  force  of  kindred,  ap- 
plyin?  to  every  degree,  refers  only  to  those  restricted  :  analogous  to  the  words,  '  nirm- 
mathya’  '  pankuja’  and  the  like.y  Accordingly,  there  are  six  snpindas  in  ascent,  I  ho 
father,  and  the  rest :  and  sn  in  descent,  the  son,  and  the  rest,  and  the  man  himself,  is 

'  :  ~  *  Mann  3,  i.  ~ 

f  Of  these  words,  the  first  is  used  to  denote  fire  produced  by  friction  on  the  actual 
occasion  of  being  required  for  a  sacrifice  :  the  second,  to  aignify  the  lotos  :  they  do 
not,  as  might  be  supposed  from  their  etymology,  signify  respectively  any  fire  kindled 
by  friction,  and  any  aquatic  plant,  (v.  Mlnrinsi  of  Jaitaini)  1,4.  10. 
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father,  may  not  mtermarr 
"  the  relation  of  sapindn 
the  father  of  the  adopted 
as  sapinda,  to  the  eommr 
in  descent,  consnnucntlv  i 


For,  under  this  text,  subseque»tly  netted 
tses  with  the  seventh  person,*  Ssc.  ®jq£» 
the  seventh  in  descent,  not  being  relafta 
neestor, — by  reason  of  the  bride,  the  sixth 
enio  so  connected  to  him, — such  bride,  the 
idi-groom,  the  seventh,  are  not  mutually 
s  been  already  declared.  Therefore,  there 
t  that  this  text  even  is  decisive  of  the  re- 
iapinda  [to  the  daughter  of  his  adoptive 


lation  ot  the  adopted  son  as  sapuula  [to  the  daughter  of  his  adoptive 
father’s  sister  and  so  forth].” 

28.  This  is  very  erroneously  stated  :  for,  either  of  these  alterna- 
Thu  reply  re-  tives.  |  one  ot  which  under  the  foregoing  construction 

fined  as  very  must  be  assumed]  is  admissible.  Accordingly,  is  the 
erroneous.  text  in  question  decisive  of  the  relation  of  sapinda,  of 

an  adopted  son  only ;  or,  of  both  the  adopted  son,  and  the  real  legiti¬ 
mate  son  ?  The  first  proposition  is  not  correct  :  the  text  may,  in  two 
ways  relate  to  the  son-eiven  :  either  from  such  son  being  the  subject 
treated  mi,  or  the  text  having  the  same  meaning  With  a  special  text 
conclusive  of  the 'adopted  sons  relation  as  sapinda.  Now,  in  this  case, 
there  is  not  either  of  these  two  causes,  since  they  do  not  appear.  Be¬ 
sides,  did  the  text  in  question  intend  the  adopted  son,  the  term  ‘father’ 
by  a  secondary  import,  would  mean  the  adopting  father  ;  and  that  is 
not  intended  ;  for,  it  would  be  at  variance  with  the  rule  of  logic,  “  In 
a  precept,  the  sense  of  a  term  is  not  secondary'.”  Nor,  also  is  the 
second  position  accurate,  since  it  is  forbidden  to  attach  both  senses  to 
the  word  ‘  father.’  Nor  is  there  as  in  this  instance, — “There  are  fish 
and  a  cow-house  in  the  Ganges” — any  proof,  arguing  the  implied  intent 
of  a-  secondary  sense.  Therefore  the  text  in  question  is  relative  alone 
to  the  son  of  the  body  :  for  conception  and  so  forth  are  the  subjects 
treated  on,  and  it  is  declaratory  of  the  same  effect,  as  this  and  other 
texts  :  “Bevond  the  fifth  and  seventh  degree,  &e.” 

29.  Neither  can  the  objection  specified  be  alleged, — viz.  that,  if 
The  ■'"Tiunei't  t'^e  text  regard  the  real  legitimate  son,  it  would  follow, 

aho  in  t'ii- -eulv  that  a  bridegroom  the  eighth,  from  the  common  an- 
tlmt  the  ;e;:t  ot'  cestor,  and  a  bride  tbe,  sixth,  might  not  intermarry. 
Maim  cited  does  on  account  of  her  non-connection  to  his  father,  as 
not  rea  r  to  the  gapinda  being  wanting.  For,  that  is  no  real  objection 
founded Tna^uos-  from  its  being  founded  in  a  mistake  of  the  ablative 
tats.  case,  (pituh)  for  the  genitive  [inflected  the  same.] 


this  instance,- — “  there  are  fish  and  a  cow-house  in  the  Ganges.”]  Here 
„.«>  T„  K=  primary  sense  obviously  signifies  the  liver,  so  called,  in  which 
nd  in  a  secondarj  sense,  the  bank,  on  which  the  cow-house  stands, 
dilative  case  is  rendered  certain  by  this  text  of  Gautama],  The  word 
occurring  in  the  phrases  •  pitri-baudhubhyah,’  and  ‘  inatn-bandhubtnuu’ 
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Yiifiaialkys,  Accordingly,  in  this  sentence  "mStritah  pifcritas-tatha” 
**  Gautama.  (‘on  the  mother’s  side,  and  father’s  side,  respectively’)— 
the  grammatical  affix  ‘  tasil’  conclusive  of  the  case  being 
the  ablative,  is  used  by  the  chief  of  saints.  Should  a  doubt  arise  from 
this  affix  also,  being  used  as  the  inflection  of  every  [oblique]  case, — 
i  the  ablative  is  rendered  certain  by  this  text  of  Gautama, — “  With  the 
kinsmen  on  the-  side  of  the  father,  (pitn-bandhubhyah)  (viz.  of 
the  procreator)  beyond  the  seventh  degree,  and  with  those  on  the 
mother’s  side  (mStn-bandhubhyah)  beyond  the  fifth,  &e.  Thus,  that 
noticed  is  not  any  satisfactory  reply,  another  must  be  declared. 

30.  This  others  have  propounded — “  Sages  declare*  these  eleven 
Another  replj  sons(£he  son  of  the  wife  and  the  rest,)  as  specified  to 
propounded.  be  substitutes  fora  son ;  for,  the  obsequies  would  fail.”* 
Since  in  this  text,  the  son  of  the  wife  and  the  rest,  are 
j  declared  to  be  substitutes  for  the  real  son  :  by  the  maxim  of  logic — 
i  '  substitute  possesses  his  virtue, — the  whole  virtue  of  the  legitimate 
;  son  being  inferred  in  them,  the  exception  [from  marriage  with  them] 

|  tf  a  female  sapitida  of  the  adoptive  father  must  follow.’ 

!/  31.  This  is  not  accurate :  for,  as  the  representation  of  the  relation 

■  of  sapinda  forbidden  by  this  passage—"  the  relation 

i  And  refuted.  0f  sapj,Kja  js  not  included”— would  be  impossible  : 
'that  not  being  obtained  the  exception  of  such  female  could  not  take 
place.  Hence  it  is  disproved  that  the  exception  [from  marriage]  of 
the  female  sapinda  of  the  adoptive  father  is  established  from  the  re¬ 
presentation  of  the  virtue  of  the  real  legitimate  sou  [existing  in  the 
substitute]  by  reason  of  the  name  of  ‘  son’.  For,  analogous  to  the  case 
exemplified  in  the  passage, — “  an  animal  being  the  object  be  performs 
not  these  two  [rites.”], — the  representation  of  the  relation  of  sapinda 
■which  is  forbidden  being  impossible,  the  exception  could  not  subsist. 

32.  Therefore,  not  being  otherwise  inferrible,  the  relation  of 
Correct  sohti  '  3aPWda’  in  the  peculiar  family  (kula)  of  the  adopt- 
on  of  the  question  er  as  founded  only  on  express  texts  of  law  must  be 
in  26.  admitted.  This  is  declared.  Relation  of  sapinda  is 
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31.  “  An  animal,  &c.  &c.”]_  Allusion  seems  to  be  made  to  (be  2nd  (opic  of  flic  i; 
chapter  of  tbe  12lb  book  of  Jaimini’s  Vltmansa,  or  perhaps  to  the  2d  topic,  Sth  chnpii 
of  the  10th  book  of  the  same  work.— Whatever  may  be  the  object  to  be  iffemi,  pern 
rally  speaking,  in  sacrifices  tile  same  rules  arc  observed,  mid  essentials  ui'Cessnrr.  ] 
is  however  provided  in  the  Vedas  h,  the  sentence  qnr.tcd.  that  tvlicie  au  amn  avis  It 
offering,  the  twu  ‘ajja-bhuga’  sacraments  arc  not  to  be  perlonmd,  das  Iciui  dilates 
ri : where  cl*j tiled  butter  (hj) a)  is  presented,  and  is  applied  more  pameulativ  to  m 
ceremonials  of  a  sacrifice  where  that  article  is  (.rescuun.  with  recitation  ol  tv.o  pit 
scribed'  maa'ras  or  incantations,  fly  the  passage  in  question,  the  pet-lot  usance  oi  ilns 
two  ceremonials,  in  the  case  of  the  oblation  ol  an  animal  beiug  lutndmteil  m  alludm 
to  such  a  sactiflee,  there  would  be  no  occasion  to  except  me  ceremonials  in  question 
for,  in  such  case  their  non-performance  beiug  especially  provided  for,  there  wcud  be  n 
ground  for  inferiing  their  obserrauce. 


Maau,  9,  10. 
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of  t  wo  descriptions  ; — through  consanguinity  and  con¬ 
nection  by  a  funeral  oblation.  Of  these  the  relctiqa  as 
sapimki  arising  from  consanguinity,  being  obvionely 
burred  in  the  case  of  the  adopted  son,— HemtJdri, 
(after  having  declared  that,  relation  as  arising  alone 


bom  connection  by  a  funeral  oblation,  and  consangui¬ 
nity)  has  determined  the  relation  of  sapindft  of  eons 
given,  and  the  rest  in  the  family  of  the  adoptive  father 
as  extending  only  to  the  third  degree. 


so  also  Hdrshniijini — '•  As  many  as  there  may  be  degrees 
of  forefathers  :  with  so  many  their  own  forefathers, 
let  sons  given  and  the  rest  associate  the  deceased  : 
in  order  their  sons  with  two  forefathers,  their  grand - 
This  is  general  :  the  fourth  decree  is  excluded :  there- 
ilation  of  sapinda]  extending  to  three  degrees.” 


34.  This  is  the  meaning  of  the  text. — According  as  the  deceased 
Exposition  of  adoptive  fathers  may  he  .sons  legitimate,  adopted  abso- 
liis  text. :  of  the  lutcly  or  of  two  fathers  ;  as  many  as  there  may  be 
first  part.  degrees  of  forefathers, — three  or  six  ; — (that  is,  in  the 

first  of  these  cases,  three, — viz.  the  natural  father,  grandfather  and 
great-grandfather  [of  the  deceased], — in  the  second,  three — viz.,  the 
adoptive  father,  grandfather  and  great-grandfather, — in  the  third, 
three  ; — the  adoptive  father  and  other  two, — and  three, — the  natural 
father  and  other  two, — )  with  so  many  not  exceeding  six,  [as  the  case 
may  be,]  let  sons  given,  and  the  rest  associate  their  acquired  fathers. 


83.  The.  epithet  "  their  own”  is  used  for  the  purpose  of  suggest- 
Forc.e  of  the  *“8  that  all  these  as  many  as  three  or  six,  (as  the  case 
epithet  'their  may  be)  who  are  forefathers  of  the  adoptive  father 
own,’  and  reason  are  divine  objects,  contemplated  in  the  ceremony  of 
of  subjoining  die  <  sapimli-karana’,  performed  for  the  adopted  son,  by 
part  cnmmenco'g  hjs  own  soll  And  lienee  it  being  deduced,  that  the 
sous  fie”6*  C*  forefathers  of  the  adopter  are  in  fact  divine  objects  in 
'  the  ceremony  of  'sapindi-karana’  performed  for  the 

adopted  son  :  the  author  propounds  a  distinction  :  “  In  order  their  sons 
with  two  [forefathers]” — that  is  with  two  of  three,  and  four  of  six. — 
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35.  AH  Him,  Jtc.  &C.J  The  great -grandfather  of  the  adopter,  in  the  line  of  his 
natural  father,  and  (if  he  be  son  of  Two  fathers,)  his  great-grauofather  in  the  line  of 
3tis  adoptive  fattier  would  not  be  included  in  a  set  of  three  ancestors,  to  each  of  whom, 
at.  the  sapinii-karono  for  the  adopted  son,  to  be  performed  by  his  son,  an  oblation  of 
food  and  so  forth,  (as  specified  iu  the  preceding  note)  is  lobe  consecrated ;  unless 
any  of  thenoarer  ancestors  survived  such  adopted  son.  But  eitlierol  these  great-grand¬ 
fathers  would  be  contemplated  amongst  tire  remoter  ancestors,  denominated  ‘  lepa-Dhik,' 
to  whom  are  offered  the  wipings  of  tile  oblations  of  food. 

The  ceremony  of  ‘  sapin  li-karapa’]  or  rite  of  associating  the  deceased  with  the 
mar.es  of  departed  ancestors  :  it  should  strictly  take  place  on  the  anniversary  of  the  day 
of  death,  but  is  more  usually  performed  at  the  funeral  repast  of(  tire  13i.U  day  from  the 
decease  :  previous  to  its  performance  the  deceased  is  not  denominated  a  ‘  pitii’  «r  de- 
, parted  ancestor.  This  rile  consisis  in  the  following  ceremonials.  Four  vessels  called 
•puti’  eiich  of  two  leaves  are  prepared.  These  are  filled  with  water  for  the  feet, 
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On  this  principle  let  the  grandsons  of  the  adopted  son  perform  the 
*  sapindi-karana’  for  their  own  father,  with  one  (the  father  of  the  adop-r 
ter,  from  amongst  three  forefathers  of  the  adopter  of  their  own  grand¬ 
father  :  dr  in  the  ease  of  [such  adopter]  being  sons  of  two  fathers,  with 
both  grandfathers  of  their  own  grandfathers.  The  author  points  out 
this  rule  in  respect  to  the  adopted  son  and  his  issue  likewise. 

36.  ‘  This  is  general — that  is,  this  ceremony  of 

stmtenee*'  this  i«  '  ^P'hdi-karana,’  where  the  adopted  son,  and  his  son 
general.’’  also  are  sons  °f  fathers  must  be  equally  perform¬ 

ed  [by  their  descendants]  with  both  sets  of  forefathers. 

37.  But, if  this  is  the  case:  the  ‘sapindi-karana’  for  his  own 
The  sentence  father,  the  grandson  of  the  adopted  son  being  per- 

Hhefourth  degree  formed  by  the  great-grandson  of  that  person,  with 
is  excluded’  why  these  three, — the  son  of  the  adopted,  the  adopted,  and 
subj.,ued.  the  adopter, — -no  alliance  by  a  funeral  oblation  with 

the  three  forefathers  of  the  adopter  would  exist  ;  as  not  one  of  them 
even  is  included.  Accordingly,  the  author  adds, — "  the  fourth  degree 
is  excluded.”  The  meaning  is, — when  any  person  may  perform  for 
his  own  father,  the  ‘sapindi-karana,’  he  should  do  it  with  three,  the 
father  and  other  two  ancestors  of  deceased,  not  with  the  fourth. 

38.  But  in  the  instance  of  the  real  legitimate  son  is  not  thus  the 
The  reason  for  performance  of  the  sapindi-karana  [for  his  father]  with 

subjoining,  and  three  forefathers  only,  established  by  holy  writ? 
tlie  import  of  the  Being  established  then  by  this  alone,  for  what  pur- 
coruluuing  part  pose  is  the  inconvenience  of  introducing  another  ex- 
^therefore  tins  press  text  [t0  declare  it]  ?  Anticipating  this  objection 
the  author  subjoins :  “  Therefore  this,”  of  adopted  sous 
is  a  relation  of  sapindas  extending  only  to  the  third  degree  being  pro¬ 
ductive  of  uncleanness  and  disability  of  marriage,  and  consisting  in. 
connection  by  funeral  oblations.  It  is  not  such  relation  including  the 
seventh  degree,  declared  in  the  subjoined  passage  from  the  Matsya- 
purdna  :  for  this  being  of  a  general  nature  is  excepted  by  the  special 
rule  [in  the  case  in  point] — “  The  .fourth  in  degree,  and  the  rest  are 
partakers  of  the  wipings  [of  the  oblations].  The  fa  ther  and  the  rest 
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are  participant  of  the  oblation.  The  seventh  in  descent  is  the 
the  oblation.  Oi  these  the*  relation  of  sapimla  extends  to  the 
degree." 


tti'  S.ii'giulia  con-  ex t. 

This  is  a  rule  of  larv. 
families,  is  with  reti 
shewn  that  the  cere 
with  two  sets  of  tin- 
relation  of  sapinda  ir 
by  funeral  adoption 
'  ural  fathe 


degrees.  To  enlarge  would  oe  useless. 


merely  this,  it  is  said  by  the  author  of  the  San- 
a.  “  Die  relation  as  sapimla  of  adopted  sons, 
nils  to  three  degrees  in  the  family  of  the  natural 
'll-  :  and  like  that,  in  the  family  of  the  adopter. 

1  In;  niention  here  oi  relation  . as  sapinda  in  both 
.  »..»  to  the  .son  of  two  fathers,  for,  it  has  been 
nony  \sapiiuli-kararia’  for  such  son,  is  performed 
e  forefathers.  Of  the  absotutely  adopted  son,  the 
the  family  of  the  adopter,  consisting  in  connection 
s  extends  to  three  degrees :  in  the  family  of  the 
r  from  consanguinity,  it  extends  to  seven  • 


40.  “  Like  this,  the  general  family”].  ‘  Like  this,’ — analogous  to 
u  ,  .  ■  r  the  relationship  as  sapinda  the  general  family  likewise 

»  ®nofVi"h,t  [<>f sons  given  and  the 'rest,]  is  that  of  the  natural 
Mum’s  text,  oil  el  father  who  contributes  the  seed ;  not  only  of  the  natural 
in  5  9.  appositely  father  however,  but  also  of  the  adopter.  The  general 
imroduceii.  family  of  sons  given  and  the  rest,  is  that  of  him  also, 

■who  is  the  adopter  of  such  son  given  and  so  forth.  By  this  the  rela¬ 
tion  of  sapinda  is  shewn  to  vary  from  the  general  family,  'thus,  that 
relationship  is  in  the  line  of  the  natural  father  only,  not  so  the  general 
family  ;  on  the  contrary,  this  is  that  of  both,  [fathers]  even.  This 
like  vise  does  not  apply'  to  the  general  adopted  son :  but  is  relative  to 
the  son  of  two  fathers,  a  particular  adopted  son. 


41.  Accordingly  sons  given  and  the  rest,  [who  are  sons  of  two 

Ti  ,  ,  fathers]  are  of  two  descriptions :  Those  absolutely 

yams'-ireof^uvo  sons  ot  two  fathers,  and  those  incompletely  so.  Of 
dcseriplii  ns,  such  these,  those  are  named  absolute  ‘dvyitraushyayanas’ 
as  urn  absolutely  who  are.  given  m  adoption  with  this  stipulation, — ‘this 
so  aud  otherwise.  sono{  UP  t,wo’  (the  natural  father  and  adopter).  The 
incomplete  ‘ dvySmushySvanas'  are  those  who  are  initiated  by  their 
natural  father,  in  ceremonies  ending  with  that  of  tonsure,  and  by  the 
adoptive  father  in  those  commencing  with  the  investiture  of  the  charac¬ 
teristic  thread,  since  they  are  initiated  under  the  family  names  of  both  • 
even,  they  are  sons  of  two  fathers  but  incompletely  so.  Should  a  child 
directly  on  being  born  be  adopted  ;  as  his  initiation  Under  both  family 
names  would  be  wanting,  he  would  partake  only  of  the  family  of  the 
adopter. 

42.  Intending  all  this,  SatyfehSdha  says,—"  of  absolute  ‘  dvy.i- 

,  niusliyayanas’ of  both  &c.”  By  this  compendious  rule, 
in(e*dJ  ti  •  •  e  having  declared  the  connection  of  absolute  dvyaraush- 
— Exjd  ii'af.n'iif  yayanas  to  the  patriarchal  saints  in  both  families,  the 
uniipb.irisn,  oi  liis  author  by  another  aphorism  commencing,— “  Of  sons  # 
bv  Siviunsvimi.  given  and  the  rest  like  the  dvySmushy&yana,  &c.”— 
ordains  the  same  connection  with  respect  to  those  inconipletelydvya- 
tnushyayanas,  Now-  this  is  thus  explained  by  {?avarasv£nii.  “Treating 
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|  On  dvySnmshy^yanas,  the  author  mentions  those  incompletely  so,  “Of 
I  eonsgron,  &c.”  Unto  those  only  not  to  issue  beyond,  [does  the  con-. 

!  section  to  both  families  extend.]  By  the  first  only  the  initiatory  rites 
:  [ending  with  tonsure  are  performed.]  If  by  the  adopter  [the  family  of 
the  adopted]  is  that  of  the  latter :  on  account  of  priority.  From  this 
alone  [the  same  is  the  case]  in  respect  to  a  descendant  beyond.  So 
)  also  those,  who  are  affiliated  by  a  descendant  of  the  same  general 
family,  (as  for  instance  a  nephew,  by  an  uncle,)  are  of  the  adopter’s 
family  only. 

43.  The  meaning  of  this  explanatory  passage  is  this. — He  only 
Exposition  of’  connected  to  both  families,  who  has  been  initiated 

file  meaning  of  under  both  family  names;  not  descendants  beyond.  ■ 
this  explanatory  In  reply  to  the  question,  as  to  the  cause  of  connection 
,  passage.  to  the  family  of  the  natural  father,  the  author  says 

.  .  “By  the  first  &c.”  ‘  The  first’  ; — that  is,  the  natural  father  :  [the 
jij'i  causers, — ]  on  account  of  the  initiatory  rites,  being  performed  by  him 
|!  !.  only. — Now  the  initiatory  rites,  [alluded  to,]  are  those  ending  with 
r  tonsure  :  on  account  of  this  passage  from  the  Ka.lika-pura.na*  “  Oh 
|  Lord  of  the  earth,  a  son  having  been  regularly  initiated  under  the 
*  1  family  name,  of  his  [natural]  father,  unto  the  ceremony  of  tonsure  in- 
!  [  elusive,  does  not  become  the  son  of  another  man.”  This  has  been 
J. :  already  before  explained.  He  does  not  become  exclusively,  the  son 
of  another  :  but,  is  a  d vy am u shy av a n a,  or  son  of  two  fathers. 

44.  Anticipating  a  question,  as  to  what  would  be  the  case,  were 

The  same  con-  t*le  performed  by  the  first ;  the  author 

'  linued.  adds, — “  If  by  the  adopter  &e.”  If  every  initiatory 

rite  from  that  on  birth,  or  even  those  commencing 
with  tonsure,  be  performed  hy  the  adopter  only,  the  farnity  [of  the 
1  adopted]  is  of  the  latter, — that  is, — of  the  adopter  only.  For  this,  a 
reason  is  subjoined  "  on  account  of  priority” — meaning, — from  pre¬ 
cedence  in  the  performance  of  initiation. 

45.  The  author  declares  the  family  (required  to  be  known,)  in 
The  same  cou-  instance  of  the  issue  of  the  dvySmushySyaua, 

timiecL  and  that  of  the  [absolutely]  adopted  son : — "  from  this 

alone” — from  the  initiation  taking  place  under  the 
family  name  onfy  of  the  adopter  in  both  instances  even  his,  is  the 
family  of  the  descendants  beyond. 

46.  The  author  alludes  to  the  adoption  of  one  belonging  to  the 
The  same  con-  8311116  generai  family, — “  so  also,  &c.”  That  is, — if  the 

eluded. M  natural  and  adoptive  fathers  belong  even  to  the  same 

general  family,  the  distinctive  appellations  are  fixed 
by  the  adopter  pnly  for  the  adoption,  and  initiation  are  performed 
by  him. 
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47.  The  text,  f  A  given  son  must  never  claim  the  fin*ily  and 
AtextofMam,  estate  of  his  natural  father,  &c.*)  must  be  COtt&Iered 

barring  the  rela-  applicable  to  the  case  where  every  iuitiatoiy  rite,from 
tion  of  the  sou  that  oi  birth  js  performed  by  the  adopter  only :  but 
?1n,-r\*°  t,'1'  t,ie  hon  a»id  the  rest  who  are  absolute  dvy$- 

ralfsUier  dues' r -l  ,m,s*’-V  ay  anas,  belongs  to  both  families  ;  on  account  of 
refer  to  the  son  o  f  ^'ls  passage  oi  i  arijata  "  Sons  given,  purchased  and 
two  fathers,  on  the  leat-ttho  are  sons  of  two  fathers,  may  not  marry 
kccount  of  a  text  in  either  family  even  :  as  was  the  case  of  Sringa  and 
01  lanj.ita.  baioiia.  f  In  either  family’ — in  the  family  of  the 

natural  father,  and  in  that  of  adopter- 

48.  "With  respiect  to  the  sons  given,  and  the  rest  being  sons  of 

two  fathers,  this  text  and  that  of  SatyashSdha,  cora- 
that  inM9  *  and  menc^ng  (“of  absolute”  “  dvySmushyayanas”)  are  , 
the  one  here  no-  authority.  With  the  same  intent  it  is  declared  also 
ticed,  prove  that  in  the  Pravara-inanjari  “  For  the  most  part  sons 
adopted  sons  may  given  purchased  and  made  the  son  of  the  appointed 
be  sons  of  two  daughter  and  so  forth  belong  to  both  general  families 
“ll  ers'  with  connection  to  the  patriarchal  saints  of  each.” 

From  this  alone  on  the  occasion  of  the  marriage  of  those,  appertaining 
to  two  families  both  families  with  each  of  which  their  connection  to 
the  patriarchal  saints,  is  involved  must  be  avoided. 


49.  The  pSklia  or  peculiar  branch  of  the  Vedas  is  that  of  the 
The  « 0skh.V  is  Copter  only.  Vasishtha  declares  so  :  — “  Sprung  from 
(hat  of  tiie  orlop-  one  following  a  different  ‘  rjakhA  (or  branch  of  the 
ter :  os  shewn  by  Vedas)  the  given  son  even  when  invested  with  the 
"Vasishtha,  characteristic  thread,  under  the  family  name  of  [the 

Explanation,  of  man]  himself,  according  to  the  form  prescribed  by  his 
'sva-rS'X-'hhok'1  peculiar  “  gakha”  becomes  participant  of  the  duties  of 
such  gakh&  ;  (sva-gitkhS-bhak”).  That  duty  in  which 
his  peculiar,  (that  is  the  adopter’s)  gSkha  prevails,  is  a  duty  of  such 
rjftkha ;  in  this  he  shares  or  is  “  participant  &c.”  Such  rite  only 
which  is  prescribed  by  the  gSkhl  of  the  adopter  must  be  performed  by 
him.  This  is  the  meaning. 


The  maternal  50.  The  forefathers  of  the  adoptive  mother 

grandsires  of  ad-  only  are  also  the  maternal  grandsires  of  sons  given, 
opted  sons  are  in  and  the  rest  :  for,  the  rule  regarding*the  paternal,  is- 
the  line  of  i  heir  equally  applicable  to  the  maternal  grandsires  [of 
adoptive  mothers,  adopted  sons]. 


51.  As  for  what  is  said  by  IJemSdri  that  the  precept  enjoining 
A  a-sat-e  of  the  Perf°rmance  of a  funeral  repast  in  honor  of  the 
HeirAdri  ^the  maternal  grand-father,  refers  to  the  natural  maternal 
contrary  effect,  grandfather  ;  that  is  inaccurate  :  for  it  is  at  variance 
refined.  with  the  passage — “  of  him  who  has  given  away  his 

son,  the  obsequies  fail.”i  Nor  is  the  capacity  of  the  maternal  grand¬ 
sires  as  givers  wanting  :  for  by  reason  of  their  affording  their  assent 
to  the  gift  (as  appears  from  this  passage — “  having  convened  las  kin- 
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&c.”)— they  also  are  parties  to  the  same.  Besides,  by  this  pass- 
4ge — “  the  funeral  cake  follows  the  family  and  estate”*— the  family 
*ttd  estate  are  declared  to  be  the  cause  of  performing  the  funeral  re¬ 
past ;  and  the  estate  of  the  maternal  grandfather  also  like  that  of 
the  father  lapses  from  the  son  given.  His  incapacity  to  perform  a 
funeral  repast  in  honor  of  his  original  maternal  grandfather  is  pro¬ 
perly  declared. 

52.  Accordingly,  Hennldri  himself,  from  not  being  satisfied  with 
Hemadri  too  that  [just  stated],  has  advanced  the  other  position  : 
has  elsewhere  ad-  "  In  the  same  manner  as  for  the  secondary  father,  a 
vanced  the  other  funeral  repast  must  be  performed  in  honor  of  the  scon- 
positjon.  dan  maternal  grandfather  and  the  rest.” 


53.  And  this  even,  is  proper.  The  adopted  son  as  substitute 
Which  is  shewn  for  tlle  real  legitimate  son.  being  the  agent  of  rites  per- 
to  be  accurate  by  formed  by  a  legitimate  son,  it  follows  that  he  is  the 
several  argu-  performer  of  funeral  repasts,  the  objects  of  which  are 
inenta.  the  manes  in  honor  of  whom  a  legitimate  son  performs 

such  repasts.  For  : — without  difference,  relation  to  the  father  and 
other  sires  of  the  adopter  obtains  ;  in  the  same  manner  as  relation  to 
the  general  family  the  tjdkhfi,  the  family-deity  and  family-rules  of  that 
person  : — the  term  ‘  son’  is  used  without  restriction  in  these  aud  other 
passages ; — “  Fathers  desire  sons.”  “  The  son  who  shall  go  to  Gaya,  &c.”  : 
— and  further :  if  the  adoptive  mother  be  espoused  according  to  the 
forms  of  marriage  of  the  Asuras,  and  the  rest,  by  reason  of  the  father 
only  of  such  acquired  mother,  being  the  maternal  grandfather  to  be 
contemplated  in  the  ceremony  of  sapinda-karana  propounded  in  texts 
similar  to  the  subjoined  ;  it  is  proper  that  his  manes  should  be  con¬ 
secrated  in  a  separate  funeral  repast.  “  At  the  close  of  the  year  bjr  sons, 
the  father  must  be  associated  with  the  paternal  grandfather :  the 
mother  must  be  associated  with  the  maternal  grandfather.  Thus  saith 
the  illustrious  Yama.” 


And  thus  the 
adopted  son  does 

fence  of  parive¬ 
dana  as  declared 
by  Gautama. 


54.  Accordingly  sons  given  and  the  rest  do  not 
incur  the  guilt  of  a  ‘  parivitri’  and  the  like :  for  a  text 
of  Gautama  recites ; — “  By  marriage  and  the  establish¬ 
ing  a  consecrated  fire,  the  offence  of  ‘  parivedana’  does 
not  attach  to  a  half  brother,  a  son  given  and  the  son 
of  a  paternal  uncle  likewise.” 


ANNOTATIONS. 

53.  Of  the  Asuras  and  the  rest.]  That  is, — of  the  Gandharvas :  of  the  Rak- 
shasaa  ;  and  of  the  Fisachas.  here  she  espoused,  iu  either  of  the  four  superior  forma 
of  marriage, — viz.  those  of— BrAlima, — the  Devas,— the  Rishis— and  the  Frajapalis — 
at  the  oeremony  of  Sapincla-kararia  performed  for  her,  she  would  be  associated  with  the 
paternal  grandmother  aud  so  forth,  and  not  with  the  maternal  grandfather  and  the  rest. 

64.  The  gnilt  of  a  parivitri]  or  offence  of  parivedana ;  this  consists  in  a  younger 
brother  marrying  before  Jiis  elder,  or  establishing  a  consecrated  fire,  while  the  elder 
may  not  have  done  the  same. 
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S').  1  To  a  half  brnUier.  |  On  (.lie  marriage  and  so  forth  «f  either 
of  two  brothers  hy  different  mothers,  Ute  offence  deno- 
bsposution  ol  mlnnti-., I  ■  parivedana’  is  not  incurred.  This  is  the 
"s  11  '  meaning.  •  A  son  given  J  It  is  meant, — that  although 

Micro  ho  an  older  hail, her  nqt  he  family  of  the  natural  father,  the  adopt¬ 
ed  son  is  not  (should  he  marry  and  ■»>  forth,)  a  ‘  parivitri nor  also  by 
such  previous  mam.-igo  and  the  like  of  the  younger,  is  the  elder  a 
■parrvjtta  or  person  passively  implicated  in  the  criminal  acts  alluded  to. 

■  The  son  ol  a  paternal  uncle,  j  On  the  marriage  and  so  forth  of  the 
‘  kslietraja,  son  of  a  brother  begotten  [on  his  wife]  by  her  brother-in- 
law  or  on  tlu)  same  ol  the  legitimate  son.  of  such  brother-in-law,  the 
guilt  of  being*  a  parjvitta  parivitri  and  the  like,  is  not  incurred  by  such 
son  of  the  brother-in-law  or  such  ‘  kslietraja’  son  respectively.  This  is 
the  meaning. 

5G.  ‘  The  son  of  a  paternal  uncle’  in  the  general  sense  of  the  terms 

Cruitama’s  cx  *s  n0^  meard ;  for  one  adopted  is  suggested  by  the  ex- 
pression '"the  son"  pression  ‘  a  son-given. and  hy  reason  of  there  being  no 
of  a  paternal  mi-  grounds  for  supposing  an  unadopted  [nephew  to  he 
clc,’  docs  not  vcl'ct  referred  to]  (as  the  prohibition  [against  previous  mar- 
to  the  mere  nc-  viage,  ;lncl  s0  forth,]  does  not  apply  to  him,)  there  can 
be  no  rule  for  exempting  him  from  the  same. 

57.  Nor  must  it  he  argued  that  from  the  particular  authority  in 
question,  the  filial  relation  of  a  brother’s  son  though 
^  Ohjeolionro-  unadopted  is  established  ;  for  this  is  obviated  by  the 
u  e  several  objections  before  stated  :*  viz.  by,  where  of  ten 

brothers  five  were  without  male  issue,  and  five  had  each  ten  sons,  it 
would  result  that  the  brothers  destitute  of  male  offspring  would 
severally  have  fifty  sons  ;  and  it  would  follow  that  the  fifty  sons  would 
each  have  ten  fathers.  Therefore  the  interpretation  given  only  is 
nceuratc.f 


ANNOTATIONS. 

57.  Nor  must.  if.  be  argued,  &c.l  The  offence  of  parivedana,  is  incurred  by  tliose 
bearing  a  mutual  fraternal  relation.  The  text  of  Gautama  exempts  those  specified  from 
the  operation  of  this  rule.  If  his  expression  *son  of  the  paternal  uncle/  lie  considered  to 
refer  to  the  mere  nephew,  there  would  be  room  to  suppose  that  a  nephew  though  un¬ 
adopted  bore  filial,  relation  to  his  uncle. 


*  V.  Supra,  Sect.  %  $  63. 

T  In  this  place  the  following  passage  is  contained  as  part  of  the  text,  in  some  MSS. 
though  omilLed  in  most:  11  Also  the  articles  presented  at  the  funeral  repast,  in 
honor  of  a  kinsman  of  the  adopter,  are  not  to  be  given  to  the  adopted,  nor  the  articles 
presenred  at  a  funeral  repast  for  a  kinsman  of  the  adoptive,  or  natural  father,  to  the  son 
of  two  fathers  :  on  account  of  this  text,  cited  by  Hemadri  and  Parijata  ,r  He  should 
not  cause  to  be  given  to  a  near  or  distant  kinsman,  the  oblation  at  &  funeral  repast  :  in 
f*me  mauner  be  should  not  present  with  food  at  the  fmjeral  repast  of  his  father, 
one  having  the  same  set  of  patriarchal  saints/*  The  ‘  oblation  at  a  fuoeral  repast*  is 
vrtiat  i3  offered  on  that  occasion.”— This  passage  may  accurately  belong  to  this  section 
on  the  rules  relative  to  the  adoptive  son. 


C.VJI. 
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SECTION  VII. 


For  the  legitimate  daughter,  there  may  be  the  different  substitutes,  cor¬ 
responding  vjith  those  for  the  son. 


1.  As  on  defect  of  the  legitimate  son,  so  on  defect  of  a  legitimate 
For  the  legiti-'  daughter  likewise,  daughters  of  the  wife  and  the  rest 

mate  daughter,  are  substitutes  on  account  of  the  rule  of  logic,  “  on 
there  may  be  aub-  -defect  of  the  principal  a  substitute,  &c.”*  Now  she  is 
siitutes  as  for  the  principal  by  reason  of  her  being  the  means  of  comple- 
Reason  S°D'  tion  in  tlle  Precept  enjoying  gift  and  so  forth.  And  a 
daughter  produced  according  to  the  precept  directing 
conjugal  intercourse  at  due  season  is  such  means  ;  in  the  same  manner 
as  rice  and  so  forth  acquired  according  to  the  rules  of  acquisition  are 
the  completive  means  of  a  sacrifice. 

2.  Accordingly  it  appears  from  the  argument  exemplified  in  the 

.  instance  of  th%  sacrifice  at  night,  that  progeny  (prajd) 

entfy  nialeor  fe-  onb'  deduced  from  revealed  law  and  indifferently  male 
mate  is  the  object  or  female  is  liable  to  be  produced  under  the  positive 
proposed  to  be  precept  regarding  connubial  intercourse  at  due  season 
produced,  under  contained  in  such  passages  as  this  commencing — “  Let 
couuubiaf^^uter^  approach  in  due  season,  &c.”— and  inferred  from 
cou--e  1  r  these  and  other  confirmatory  passages  ; — “We  (women) 
obtain  progeny  from  the  approach  of  [our  husbands] 
at  due  season.” — "  They  obtain  progeny  from  approach  at  due  season.” — 
For  the  etymology,  being  thus  ;  prajS,  (progeny)  from  ‘  prajanayati’ 
(one  who  procreates),  by  the  word  praj a  a  male  or  female  being  only- 
possessing  generative  {xj^yersis-intended :  not  one  of  the  neuter  gender : 
for  such  being  produced  from  equality  of  the  male  and  female  seed  is 
a  monstrous  production. 


3.  Therefore  should  no  issue  (santati)  such  as  is  contemplated  in 
From  not  h«v-  the  passage  following,  be  produced,  descent  to  a  region 
tag  issue  a  person  of  horror  is  ordained. — “  Not  having  read  the  Vedas  : 
Sioks  Ulto  hell.  not.  having  produced  issue  :  and  not  having  perform¬ 
ed  'the  various  sacrifices,  a  regenerate  man  desiring  absorption  falls  to 
a  region  of  horror." 


4.  What  prolongs  lineage,  is  ‘santati’  (issue)  a  synonyme  of 1 
Etymological  («%>rillg)  i  for  a  passage  of  the  koslu 


mlar 


_  of Amara expresses:  “prajS  stands  for  ‘  santati’  (issue) 

(issue) and ‘apaly-  and  ‘  jana’  (people).”  Thus  is  explained  the  word 
am’  (offspring)  oc-  '  apatya’  (offspring)  occurring  m  the  passage  sulqoincd  : 
wilsao"  ’  0,1  ;uicoun4  of, — a  text  of  Yaska  which  expresses. — 

‘  ‘  apatyam’  (offspring)  that  is.  from  whom  there  is  ex- 
mfption  from  falling  into  hell  (apatana)  :  or  through 
vhoni  one  falls  not  (patufi)  into  hell  — and  this  pass- 
ige  of  the  kosha. — “  The  synonymes  sjgnifving  ’  son'  i-.re 


from  which  it  ap¬ 
pears  these  words 
intend  a  chili  of. 
cither  tcx. 


both  male 
faculty. 


ih-putmh:  all  these  terms  ill 
ms  •  iiputyam’  ami  •  tokam’  apply  to  the 

'upatya)  were  women  created  : 

I  >,  flic  sowers  of  the  seed :  to  one 
seel  must  tin;  soil  be  given  ;  but  one 
i  os  not  the  soil." 

ere  1  puman  (male)  is  ‘  purumSn’  (com- 
juur  ii;  .  or  its  etymon,  is -the  root  puns 
ub,  iVc.).  — Although  by  this  passage  from 
,vord  pun  (male)  signifies  one  knowing 
1  from  this  part  of  his  passage  in  ques¬ 
ts  etymon,  is  the  root  puns  (to  cover 
List  be  interpreted  as  signifying  persons 
and  female  possessing  the  procreative 


7.  Accordingly  Yaska  has  shewn  by  ilie  following  passage  that 
Amlin  llicvmic  t*,u  fpl'm  '  putra’  there  occurring  signifies  children 

manner ‘pntra’ si-  of  both  sexes  (mithuaa).  “  That  children  male  and 
guides  a  child,  female  (mithuim)  are.  heirs  is  declared  by  these 
male  or  female.  two  stanzas. — “from  my  several  limbs,  thou  art  dis¬ 
tilled  ;  from  my  heart,  thou  art  produced.  Thou  art  indeed  self,  but 
denominated  son  (putra):  maysfc  thou  live  an  hundred  years.*” — Manu 
descendant  from  the  self-existent  hath  declared  at  the  commencement 
cf  the  world, — without  distinction  that  wealth  is  that  of  children  (putra) 
male  and  female  (mithuna).” 

8.  It  must  not  be  alleged  that,  tne  term  •  mithuna  t  m  the  above 

passage  intends  the  son  and  uaughtev-m-law ;  for  the 
Ob  ycfioa  text — “  From  ray  several  inn  os  thou  art  distilled 
°'',a'e  '  &c.” — would  be  impertinent  ;  and  the  exclusion  of 

the  daughter  from  inheritance  according  to  the  doctrine  of  some  men¬ 
tioned  in  this  passage  wouid  he  incongruous.  "  INot  daughters  : — 
thus  some.  [But  by  me]  the  male  is  recognized  as  an  heir  :  the  female 

0.  As  for  the  term  'putra’  (son)  used  in  this  and  similar  texts  : 

T|,  .  , ,,  ,  “Heaven  awaits  not  one  destitute  of  a  son  (putra) 

used  in 'different  that  also  even  signifies  both  sexes.  For  it  is  declared 
ji  a  s  s a g cs  c  i t  e  d,  by  lYmmi  in  the  following  rule  to  be  a  Complex  expres¬ 
sly. vn  to  mean  a  sion  (formed  by  the  rejection  of  one  term  and  reten- 
child  of  either  sex.  tion  of  the  other)  denoting  son  and  daughter.  “The 
expressions  bhratri  (brother)  and  ‘  putra’  (son)  are  severally  inclusive 

ANNOTATIONS. 

8.  Ami  the  exclusion  of  the  daughter  from  inheritance.]  If  Manu,  hv  the  term 
'  mithuna’  did  not  intend  children  male,  and  female  ;  but  the  son,  and  his  wife,  why  in 
a  corresponding  passage  of  another  Muni  here  subjoined,  should  mention  be  made  of  the 
cxcku.ion  of  danghlcrs,  from  inheritance  according  to  the  doctrine  of  some  ? 


'  Of  the  Vedas. 
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©faster  and  daughter.”*  By  this;  is  explained  the  term  'putra’  (son) 
in  Bach  texts  also  as, — “  By  one  destitute  of  a  son,  must  a  substitute 
for  the  same  always  be  made,  &c.” 

w.'11  10.  And,  as  conforming  with  this  doctrine,  the 

indication  of  the  affiliation  of  a  daughter,  will  be  sub- 
daughters.  ”  sequently  declared.f 


11.  Accordingly  it  is  said, — “  Equal  to  him,  is  the  putrika-suta 
Passages  cited  or  daughter  appointed  to  be  son  j” — “  as  a  son,'  so  does 
shewing  the  the  daughter  of  a  man,  proceed  from  his  several  limbs,” 
equality  and  anal-  _  §— and, — “  If  by  the  inauspiciousness  £>f  destiny,  a 
°gy  between  sons  daughter  shoul  d  not  be  bom  ;  then  that  must  be  pro- 
and  daughters.  pifciated  by  the  observance  of  rites,  such  as  repasts  in 
honour  of  the  deceased,  on  the  first  day  of  the  dark  fortnight ;  in  the 
same  manner  as  the  destiny  for  a  son,  by  funeral  repasts,  and  the  like, 
on  the  fourth  day  of  the  same." 


12.  “  Thus  approaching  let  him  beget  a  son.”  As  for  what  is  sug- 
*.  Apassageseem-  gested  by  this>  that  a  son  only  is  the  object  proposed 
ingly  conflicting,  to  be  produced  in  an  act,  the  only  means  for  eomplet- 
explained  consis-'  ing  which  is  the  approaching  :  that  is  a  recital  of 
tentlT-  ‘  son,’  intended  to  shew  the  commencing  act  of  one 

.desirous  of  male  issue ;  the  author  having  first  determined  a  son,- — one 
of  the  male  and  female  children  alluded  to  by  the  term  progeny  (praja), 
—to  be  the  fruit  of  the  essentials  (guna)  mentioned  in  the  same  passage. 


T3.  And  these  essentials  in  this  and  other  texts,  ("thus,  &c”)  are 
Essentials  causing  explained  by  the  holy  saint  Manu  and  the  rest  to  be, 
the  production  of  — on  a  night  whose  date  is  an  even  number,  predomi- 
male  offspring,  as  nance  of  the  virile  seed;  and  passiveness  of  the  woman : 
specified  by  differ-  — the  moon  being  iu  an  auspicious  mansion  : — the 
ent  authors.  ceremony,  ‘  punsavana,’ — destiny  and  so  forth. 


ANNOTATIONS. 

13.  In  this  and  other  texts  (‘  thus  &c.,)  The  text  of  Yijnavalkya  alluded  lo,  is 
the  following.  “  Thus  approaching  a  passive  woman,  he  should  avoid  (.he  ATngha  and 
Mula  conatellatious.  The  moon  being  in  an  auspicious  mansion,  lot.  the  man  beget  at 
nnrV  a  non.  eminent  in  nualities  ” 


aaJ]  , 


y  Mr.  Colebi 


chap.  IX  of  his  translation  of  Jimula  Vabana.  “  Tlic  first  of  Hie  ceremonies  hero 
named  [via.  tbe  Punsavana]  is  celebrated  at  the  close  of  the  third  month  of  prtguancy. 
It  consists  of  the  following  prayer,  recited  by  the  husband  addressing' Ins  pregnant  wife, 
*'  Male  are  Mitra  and  Varupa  (the  sun  and  tbe  regent  of  sea :)  male  arc  the  Uiu  sons 
of  Asviiii,  Male  are  fire  and  air :  may  the  child  in  thy  womb  prove  male.”  The 
recital  of  this  prayer  is  preceded  by  burnt  offerings  of  clarified  butler.  The  other 
ceremony  mentioned  should  be  performed  iu  the  fourth,  sixth  or  eighth  mouth  of  t ho 
pregnancy.  The  husband  decorates  his  wife’s  head  with  minium,  ornaments,  and  other 
articles ;  reciting  divers  prayers  for  a  fortunate  gestation.” 


*  Tamili,  1.  2.  66.  f  V.  iufra  j  39  &c.  *  y/ijiiayalWa.  §  Viibainiti. 


14.  |(.  is  explicitly  projKHiixlcil  l.y  Asvallyana  also,  that  in 

.A  '-valas  -nn  lll:!1T';tS''-  a  ton  and  daughter  are  the  fruit  of  particular 
•aieeilies'  cssen-  essentials. — “  Let  fclie  man  take  the  thumb  of'ihe 
tails  severally,  woman  repeating  tlie  portion  of  the  Vedas — '  I  take 
conducive  to  tlm  your  h»  ml  far  your  prosperity  ’ — should  he  thus  desire 
biiil1  ol  grain  ami  — ■  may  my  children  be  born  males  only  ;’ — {let  him 
rJciivcw'*'10  KV  bike]  the  fingers  alone:  if  his  desire  be  for  female 
issue,  the  hand  in  the  middle  :  if  both  be  desired,  the 
hand  in  the  middle,  including  the  thumb.” 

31is  text,  illus-  15.  By  this  is  explained  the  passage — “  On  the 

tri.us  a  passage  odd  nights,  daughters,  &c.”* 

l(i.  Therefore,  in  the  same  manner  as  the  son  by  reason  of  being 
Conclusion  ^le  nicans  °f  procuring  heaven  as  the  agent  in  the 
performance  of  the  funeral  repast  and  so  forth,  is 
principal;  the  daughter  also  being  the  same  by  reason  of  her  being 
tbe  means  of  accomplishing  the  precept  enjoying  gift,  the  funeral  re¬ 
past,  and  so  forth  :  on  defect  of  her  a  substitute  is  proper. 

17.  Duhita’  (daughter) — that  is — '  duro-hita’  or  '  dure-hiut’ 
Ynskanrdollier  one  remotely  benefiting ;  [derived]  like  ‘dogdhS’  (a 
authorities  cited,  milker).”  By  this  analysis,  Yaska  shews  that  the 
shewing  benefit  to  daughter  benefits  her  father  by  means  of  her  son  also 
be  arrived  Iran  a  — Manu  likewise.  “Now  between  the  sons  of  his 
her  sou*1" lluousl'  son  and  of  his  daughter,  there  subsists  in  this  world  no 
ditl'evence  :  for  even  the  son  of  a  daughter  delivers  him 
in  the  next  like  the  son  of  his  son.”  And  in  the  MahSbhSrata  this 
speech  of  Gambian.  “  This  one  daughter  born  after  one  hundred  sons 
shall  be  mature.  Hence  I  shall  obtain  words  acquired  by  a  daughter’s 
son. — This  is  my  persuasion.” — In  another  authority  also :  Are  daugh¬ 
ters  also  real  legitimate  children  of  their  father  and  mother  ?  Formerly 
one  falling,  being  upheld,  by  a  daughter’s  sons  did  ascend  to  heaven.” 
— ‘  By  a  daughter’s  sons,’ — by  the  sons  of  Magehadhi  of  the  description 
denominated  1  kanina’  through  funeral  rites  performed  on  the  eighth 
lunar  day  and  the  like. 

Vrom  which  it  I  S.  Consequently  on  failure  of  the  real  legitimate 

is  to  ne  concluded  daughter,  for  the  sake  of  obtaining  the  heaven  procur- 
t  hat  on  delect  of  ed  bv  the  daughter’s  son,  the  constituting  the  kshetra- 
ti:e  real,  a  siibsii-  ja  .mcj  0(jjer  adoptive  daughters  even  substitutes  is 


ANNOTATIONS. 


*  ’•nxr.rr  tunnst, 


DATTA.KA-MI  MA  NSA  . 


ited. 


:1  [by  one  of  inferior  class] ;  amongst  .several 
>t  the  eldest,  no  other  officiates  m  a  sacred 


established.  Nor  is  there  any  express  passage  of  law 
as  to  there  being  a  substitute  for  rice,  [that  it  should 
-be  objected,  that  there  is  no  express  passage  authoriz- 
.  ing  a  substitute  daughter.] 

•The  inference  19-  If  this  is  the  case  5  then  in  the  same  man- 

that  the  sister-in-  ner  as  on  the  death  of  the  husband,  the  brother-in-law 
law  might  thus  is'a  substitute;  on  the  death  of  the  wife  the  sister-in-law 
wouW  be  the  same  on  account  of  her  exact  resemblance 
brother-in-law  is,  "n  point  of  consanguineal  relation  to  the  father-in-law, 
for  the  husband.  ‘  viz.  her  own  father.] 

20.  This  objection  if  made  is  inaccurate.  The  designation  of 

'  Wife’  is  not  in  consequence  of  ‘  consanguineal  relation 
.  to  the  father-in-law,’  but  from  being  the  lawfully 
wedded  spouse  of  the  husband.  Now,  the  sister-in-law  is  not  such': 
where  such  essential  exists  in  younger  wives,  in  that  case  one  [accord¬ 
ing  to  the  order  of  age]  may  be  the  substitute  for  the  eldest.  Accord¬ 
ingly  the  chief  of  saints  hath  negatively  declared  this.  "  Another 
•wife  of  equal  class  [with  himself]  existing,  he  should  not  cause  a  r< 

ligious  act  to  be  perfon  '  ’  ”  --  .  ’  1  1 

wives  equal  in  class  ex 
rite.” 

21.  Therefore  it  is  established  by  reasoning  even  that  these  [the 
Of  the  five  sub-  kshetraja  and  other  secondary  daughters],  may  be 

sidiary  daughters,  substitutes.  Of  these  from  amongst  the  following  five 
who  bear  relation  subsidiary  daughters,  viz.,  the  daughter  of  the  wife 
by  blood  to  one  that  of  hidden  origin,  the  damsel’s  daughter,  and  that 
parent,  Manu  pro-  0f  the  twicc-married  woman,  Hanu  himself  has  pro - 
Suction  of  Pthc  Poundecl  the  production  of  the  daughter  of  the  wife ; — 
Kshetraja,  des-  “  on  failure  of  issue  [by  the  husband]  the  desired 
cription  ;  as  ap-  offspring  may  be  procreated  either  by  bis  brother  or 
pears  from  e  x-  some  other  sapinda  on  the  wife  who  has  been  duly 
text81*011  °‘  I1S  authorized.” — It  is  meant  by  this  that  on  failure  of 
issue  of  both  sexes,  as  offspring  male  or  female  is  the 
object  desired  [that  begotten  by  a  kinsman]  is  a  substitute  for  either 
as  the  case  may  be. 

22.  As  to  the  other  four  subsidiary  daughters  in  question  there 
An  express  rule  >s  no  necessity  for  an  express  rulc’for  their  production  : 

for  the  rest  un-  for  their  existence  proceeds  from  the  inclination  of 
necessary.  individuals. 

23.  The  names  of  these  [subsidiary  daughters],  arc  only  those 
Their  names  cor-  adduced  (v.  '§  21)  corresponding  with  those  of  the 

respond  with  those  sons  :  for  the  cause  from  which  thej'  proceed  is  the 
of  the  sou.  same  even  in  respect  to  both. ' 

24  And  their  being  substitutes  for  the  legitimate  daughter  is 
These  narticular  c*taWisl,e<1  from  '«l«'»f»gy  even  from  their  originating 
descriptions  are  partially  from  portions  [of  the  husband  and  wife]  ;  in 
'  "  ■  '  the  same  manner  as  wild  rice  (nivnra),  is  shewn  to  be 

a  substitute  on  defect  of  the  cultivated  rice  which 
ripens  iu  the  rains  (vrihi).  Now,  such  portions  arc 


daughters  by  at 
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partial,  because  the  connection  being  through  portions  of  the  wife  only, 
relation  through  portions  of  the  husband  is  wanting. 


Objection  that.  2i >.  Allowing  however  that  by  force  of  analogy 

a  daughter  given,  tt»o  daughter  of  the  wife  and  other  four  secondary 
ami  the  rest  can-  daughters  are  substitutes  for  the  legitimate  daughter, 
not  be  sabst.it.ul.ca  — flow  are  a  daughter  given,  one  purchased,  a  daugh- 
ns  no  analogy  ap-  ter  made,  ODe  self-given  and  a  deserted  daughter,  (no 
picstonem.  analogy  applying)  substitutes  ? 


26.'  This  objection  is  invalid. — To  these  descriptions  of  dangh- 

Over-rulcd  ;  an  ters  also  analogy  even  does  extend  :  since  an  exact 
argument  of  ana-’  resemblance  exists  through  equality  of  tribe  and  so 
tosy  exuiing  ap-  forth  as  intimated  by  the  saint — “this  law  is  pro- 
plicablc  to  them.  ^  pounded  by  me  in  regard  to  sons  (tanayeshu)  equal 
by  class”  ; — and  this  passage  was  before  explained*  in  treating  on  the 
substitute  for  a  son. 

Objection  that  27.  But  admitting  that  the  daughter  of  the  wife 
the  subsidiary  and  other  four  daughters  from  relation  as  containing' 
daughters  being  portions  of  the  mother — and  the  daughter  and  the 
equally  from  an-  other  four  from  equality  of  class — are  substitutes; 
tlie’oider  fofsu  S  since  there  is  uo  difference  in  their  resemblance, 
cession,  as  provid-  ^10'v  ^10  0i'der  [of  succession]  as  provided  for  [in 

ed  for  m  the  case  the  case  of  sons]  by  this  passage  (“  on  failure  of  the 
of  sons,  could  not  preceding  the  next  in  order  is  heir  &c.”t)  to  be 
be  applied.  applied  ? 

28.  This  objection  is  wrong :  we  reply, — by  the  greater  worthiness 
of  each  successively.  This  Vishnu  declares — "  among 
vei-uuea.  these  the  preceding  successively  is  the  more  worthy.” 
— How  worthiness  is  distinguished  into  what  is  temporal  (drishfa)  and 
what  is  spiritual,  (adrislita).  That  which  is  temporal  proceeds  from  re¬ 
lationship  through  consanguinity  and  the  like  :  that  which  is  spiritual 
from  being  purified  and  so  forth.  And  the  text  in  question,  intends  a 
restrictive  rule :  in  the  same  manner  as  such  texts,  as— “  Should  he  not 
procure  the  ‘  Soma’  creeper  let  him  even  admit  the  '  putika’  plant  &c.” 

Reference,  to  29.  Further  particulars  may  he  consulted  in  the 

m  e  n't'arv  C°on  Kesava-Vaijayanti,  my  commentary  on  Vishnu. 


SO.  Instances  indicating  the  substitute  for  a  daughter  are  found 
inthePurarias — Amongst  these  the  recital  toDasaratha 
Indication  in  py  Sumantra  of  the  prophecy  foretold  by  Sanat-kumara 
daucht'^given  1  the  B61a-kanda  of  the  RamSyana  is  an  indication 
°  ‘  of  a  daughter  given. — “  In  the  race  of  IshvSku  one 

very  meritorious  shall  be  bom :  by  name  the  warrior  Dasaratha :  illus¬ 
trious  and  constant  in  truth. — Great  friendship  shall  subsist  between 
him  and  the  magnanimous  king  of  Anga;  and  he  shall  possess  a  daugh¬ 
ter  of  exalted  destiny  of  the  name  of  Sfinta.  But  the  king  of  Anga 
(called  Lomitpada)  will  be  destitute  of  issue. — That  monarch  shall 
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iatreat  the  king  Dasaratha  thus : — “  I  am  destitute  of  offspring ;  “Oh  ! 
versed  in  morality,  let  this  girl  Santa  of  excessive  beauty,  with  open 
heart  he  given  me,  for  the  sake  of  offspring.” — Then,  that  Raja  Dasara¬ 
tha  deliberating  in  his  mind  shall  give  the  girl  SSntS  to  the  sovereign 
of  Align.  TMtt  king,  having  taken  the  damsel,  (his  desires  being  ful¬ 
filled,)  with  gladness  of  heart  will  quickly  go  to  his  capital — That  po¬ 
tentate  shall  bestow  the  damsel  on  Rishya-sringa,  &c.”  There  also  is 
this  address  of  Dasaratha  to  Lomapitda,  “  Let  your  daughter  Santd,  Oil ! 
warrior  king  go  with  her  husband  to  my  city— an  affair  of  importance 
has  arisen.”  There  is  likewise  the  address  of  LomapSda  to  Rishya- 
sringa  “  This  king  Dasartha  is  my  amiable  beloved  friend.  For  the 
sake  of  offspring  for  me,  this  beautiful  girl  was  given  by  him  to  me  who 
demanded  her :  O  BrShmana,  SdntS  is  most  dear  to  me :  as  myself.  Oh ! 
sage  he,  this  king  is  thy  father-in-law.” 

31.  In  these  quotations  from  the  expressions, — “  let  be  given” — 
•  Illustration.  "  s,ha11  be  given”—”  having  taken”— and  ‘  given’— a 
rule  for  the  gift  is  manifest.  So  it  being  premised, 
[that  the  king  of  Anga  will  he]  destitute  of  issue,  it  follows,  from  the 
conclusion  of  his  prayer  ("for  the  sake  of  offspring”)  that  the  daughter 
given,  resembling  the  legitimate  daughter,  is  a  substitute  for  issue. 


32,  An  indication  of  the  daughter  purchased,  is  found  in  Hema- 
Indication  in  ^ri bom  Skanda-purSna.  “  One  even  of  a  different 
scripture  of  a  family,  having  through  gold,  made  the  daughter  of 
daughter  purcbas-  another,  his  own,  is  capable  of  bestowing  her  [in  mar- 
ed:  riage,]  according  to  legal  form” — Also  in  the  Linga- 

purfina— “  After  having  conferred  with  the  parents,  having  made  his 
own  a  damsel,  perfect  and  free  from  every  defect :  by  the  gift  of  great 
wealth,  having  brought  her  [to  his  house] :  having  presented  her  with 
new  clothes  of  good  quality :  having  adorned  her  with  ornaments,  let 
him  honor  her  with  scented  necklaces. — He  is  first  well  to.  consider 
causes,  their  respective  families,  constellations  and  so  forth :  he  is  to 
study  their  respective  dispositions  and  after  having  liberally  gratified 
both,  she  is  to  be  given  by  him  to  a  Brfifcmana  only,  who  is  conversant 
in  scripture,  a  practiser  of  devotion,  one  who  hath  notoriously  read  the 
Vedas,  and  a  student  of  theology.” 


33.  In  these  quotations,  from  the  expressions — “having  through 
gold  made  his  own” — "by  the  gift  of  wealth,  fcc.” — • 
us  ration.  authority  for  the  purchase,  [of  a  daughter]  is  manifest. 


34.  An  indication  of  the  daughter  made,  is  found  in  the  Hari- 
Iudic&tion  of  a  ban9a*  where  the  offspring  of  Sura  is  enumerated, 
daughter  made.  [The  author]  having  thus  premised, — “Ten  males 
were  begotten  by  Sura  on  the  chief  queen,  the  daugh¬ 
ter  of  Bhoja  viz. — fust  Vasudeva  the  long-armed  surnamed  A'naka-Dun- 
dabhi  &c.”+— - then. continuing,  — Next  to  him  Deva-Bhliga  was  born 


*  Or  chapter  of  the  Mahi-bbarata,  on  the  lineage  of  kings, 
f  It  is  related  that  at  the  birth  of  Vasudera,  the  drums  of  Indra,  spontaneously 
played,  whence  the  name  .Vnak  a-dundabhi,  these  words  signify :  in  order,  a  small  mid 
large  kettledrum. 


the!)  Deva-bravn.li  then  Aiiavrishn.  Kaiiavaka  and  Vatsavina  :  after 
these  Gmi|oma,  byama,  Sami ka.  Uaridusha— and  of  him  were  lire 
daughters;’ — and  having  thus  enumerated  the  five — “  Prithu-kirtti 
JhilhS,  and  also  Srutadovfi,  Sruta-sravA  RajSdhidevi,  likewise.  These 
hve  were  mo! here  of  warriors.  subjoins — "  Kunti  nietde  Prithi  his 
daughter  :  P(ui da  married  her  :  on  whom  was  procreated  by  the  god  of 
justice  the  king.Vudhishtira  well  versed  in  morality.” 

35.  In  this  quotation  since  by  the  verb  ‘  made,'  the  act  of  an 
Lllireti  i(ion  ev<?n  shewn  :  the  female  [the  object]  is  a 

'  daughter  made  [kritrimS], 

3G.  Also  m  the  Padma-purSna,  in  the  part  treating  on  the  Bhau- 
Auother  imli-  ma-vrata.  or  fast  in  honor  of  the  planet  Mars.  “  For- 
cai  ion  of  the  meriy  there  was  Sunandika,  a  Brahmana  thoroughly 
daughter  made.  read  m  the  V  edas  :  his  wife  SunandikS  was  barren; 

but  extremely  anxious  [for  issue].  No  offspring  was  bom  to  him: 
from  continuing  barren,  [premature]  old  age  came  on.  Himself  having 
taken  her  [in  adoption], — Su^ila  who  was  the  child  of  another,  beauti¬ 
ful  in  form  and  horn  in  the  family  of  a  BrShmana  was  educated  by 
him  :  and  that  Brahmam,  also  cherished  her  in  her  house  as  her 
daughter  :  and  she  was  given  in  marriage  to  the  BrShmana  Someqvara 
who  then  according  to  the  form  declared  in  the  Vedas  married  her,  &c. 
&c.” 

37.  Here  the  specification  of — “  himself  having  taken”— indicates 
Illustration  an  instance  of  a  daughter  made  :  and  the  eonstrution 

— was  educated  “  by  himself” — is  not  accurate  :  for  as 
the  agent  to  the  verbs  ‘  taking’  and  ‘  educating’  is  the  same — as  shewn 
by  the  past  participle 'having  taken’ — it  is  established  that  the  act  of 
educating  is  by  himself. 

38.  An  indication  of  the  daughter  self-given  must  be  searched 
A  daughter  self  ^or  ’u  f'ie  other  Puranas  :  One  the  daughter  deserted 

given  indicated  in  occurs  in  this  passage  from,  the  first  Parban  of  the 
other  Pnranas :  MahS-bhSrata,  reciting  the  conversation  between 
one  of  the  daugli-  Hush  manta  and  9,'ikuntala.  That  hermit  begot  Qakun- 
ler^  deserted  ad-  0I1  Menukft.  MenukS  having  deserted  that  infant 

uoe  '  born  on  the  bank  of  the  Mfilini  river,  on  the  delight¬ 

ful  table-land  of  Himavat  after  having  performed  the  necessary  rites 
at  that  river  repaired  thence  quickly  to  the  assembly  of  Indra.  The 
birds  having  seen  that  infant  sleeping  in  the  forest  uninhabited  by 
men  and  abounding  in  lions  and  tigers  surrounded  it  on  all  sides  with 
a.  view  that  the  voracious"  devourers  of  flesh  might  not  hurt  the  child. 
The  biicls  then  guarded  on  all  sides  there,  the  daughter  of  MenukS  : 


'■  cna  auvu-sjasuta-jata-Su(jfla . gribitvi-poshita-svayam.’ — Thsauthor,  wishes  to  shew 

that  the  extract  quoted  exhibits  an  instance  of  an  adoptive  daughter,  of  the  description 
technically  calles,— made  by  the  man  himself.”— For  this  purpose,  he  construes 
‘svayam’  (himself)  with  the  past  participle  ‘  grihitvi’  (haviog  taken)  :  not  directly  with 
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and  I  (going  to  sip  water)  saw  her  sleeping  surrounded  m  tbe'foeaftrti-’ 
ful  uninhabited  forest  by  birds.  Having  brought  her  thence  I  adopted 
her  aa  my  daughter.  The  maker  of  the  body,  the  bestower  of  hfe,  and 
he  whoye  food  is  eaten  these  three  in  order  are  declared  to  be  fathers 
in  holy  ordinance — Since  she  was  surrounded  in  the  desert  forest  by 
birds  her  name  also  was  in  consequence  fixed  by  me  (^akuntala*  Thus 
recognise,  oh  ! :  Br&hmana  my  daughter  Qakuntalti” — Being  asked  this 
he  declared  to  the  great  saint  to  be  my  birth.  Do  you  oh  Loi'd  of  men 
regard  me  as  the  daughter  of  Kanva,  I  consider  Kanva  as  my  father  : 
I  know  not  my  real  father.” 

'39.  Here,  from  the  use  of  the  expression — "having  deserted” — 
authority  for  fhe  deserted  or  discarded  daughter  is 
Illustration.  obvious.  Hence,  it  is  easy  to  establish  authority  for 
AndjConclusion.  p,y  instances  appropriate  to  each  respectively. 

It  is  useless  to  enlarge. 


SECTION  mi. 

On  the  mourning,  and  so  forth,  of,  or  for,  the  adopted  son. 


There  is  no  re¬ 
ciprocity  of  un¬ 


case  of  theadopt- 


family  of  the 
tural  father,  on 


1.  Next  uncleanness  [on  occasions  of  birth,  and 
death]  in  respect  to  the  adopted  son,  is  determined. 
That  is  not  reciprocal,  in  the  family  of  the  natural, 
father,  on  account  of  the  text  of  Manu.  “A  given, 
son,  must  never  claim  the  family  and  tire  estate  of 
his  natural  father.  The  funeral  oblation  follows  the 
family  and  estate  :  but  of  him,  who  has  given  away 
his  son,  the  obsequies  fail.” 


2.  The  terms  ‘  funeral  oblation’  and  '  obsequies’  in  this  text  are 
In  which  the  inclusive  of  every  observance  in  honour  of  manes,  nn- 
Urmi’fuueral  oh-  cleanness  and  so  forth  ;  for  the  exclusion  of  the  family 
letion,’  and  ‘  ob-  and  estate,  which  are  the  cause  of  presenting  the  fune- 
sequies,’  denote  ral  oblation  and  so  forth  is  mentioned  :  and  it  is  a 
nnclcannesSr  and  restrictivecondition  that  uncleanness  which  is  spiritual, 
aervance.  "  precede  the  presenting  the  funeral  oblation,  and  so 
forth,  in  honour  of  the  dead. 


3.  And  hence,  the  funeral  oblation  being  barred,  the  exclusion  of 
uncleanness  is  oven  implied  ;  for  by  n  oil  considering 
such  passages  as  the  following  the  concomitancy  of  the 
funeral  oblation  and  unclean  ness  appears. — "  Whether 
one  of  the  same  family,  or  one  not  belonging  to  the 
family;  whether  a  male  or  female;  whoever,  on  the  first, 
dyy,  presents  the.  funeral  .cake,  should  complete  the 
rites,  till  the  teiith  :  and  se  also,  it  is  not  well  for  those 
who  previously  receive  any  thing  from  the  performer 


Authorities, 

coroitancy  «f  on- 
cleanness,  end  the. 
funerel  obktiou, 
cited. 

Conclusion. 


*  Formed  from  ‘9*tunta  a  birds  and  the 


of  these,  rites.’’* — «  Whilst  the  uncleanness  lasts,  a  libatim  of  wwtttv 
and  one  funeral  cakp.”+ — therefore,  there  is  no  reciprocal  uncleannew, 
and  the  like,  between  the  adopted  son  and  his  natural  father,  and  the 


4.  As  for  the  text, — "  Impurity  (aghan)  arising  from  seminal 
Anj  conclusion,  connection,  also  continues  three.  days’’] — that  is  over¬ 
born  a  passage  ruled  by  this  passage;  “But  of  him  who  has  given 
cited,  that  im-  away  his  son,  the  obsequies  fail:”  for,' it  applies  to 
cleanness  mutu-  instances  other  than  .that  of  the  adopted  son.  Besides, 
tween tlica'loptS  smce  ltj  aPPears  that  family  and  alliance  by  oblation 

tm-„l  ol  food  are  collectively  the  cause  of  impurity, -the 
father,  ami  the  libation  of  water,  and  so  forth ;  should  one  of  these 
rest,  obviated.  essentials  Ire  wanting,  impurity  and  the  rest,,  occasion¬ 
ed  (partly)  by  it,  does  not  exist. 

5.  Accordingly  Sanklia  and  Likhita.  “  The  connection  as  sapinda 
A  text  of  Sank-  from  family,  must  be  recognized,  as  extending  to  the 

fra  and  Lik  hita  seventh  degree  :  and  the  funeral  cake,  and  the  gift  of 
confirmatory.  water,  purity  and  impurity,  are  consequent  to  it.” 

6.  On  the  death  of  the  son  given,  and  the  rest,  the  uncleanness 

of  the  adoptive  father,  and  other's,  endures  for  three 
the  adopted  the  ^fJ^ts.  Vrhaspati  declares  : — “  Wives,  having 

u u  clean n ess  o  f  the  ta^en  to  other  men,  and  children  by  the  wife  of  another, 
n  d  o  p  t  c  r,  lasts  being  dead  :  the  best  of  the  regenerate,  having  bathed, 
three  days  as  are  purified.” — And  this  rule  for  uneleanness,  applies 
shewn  by.  to  him  only,  to  whom,  the  relation  of  wife  or  son, 

Yrkaspau.  ref'e,,. 

7.  Mdriobi  separately  propounds  [the  uncleanness]  of  sapindas  of 
Mariehi  p  r  o-  the  father,  connected  within  the  third  degree.  "  On 

poundstheimpiiri-  occasions  of  birth  and  death  likewise,  [the  period  of 
iy  of  the  kinsmen  impurity,]  for  the  first  and  second  [husband,]  is  three 
ol'  Die  father.  nights :  where  the  impurity  of  the  father,  endures  three 
nights,  that  of  the  Sctpipdas  lasts  one  day,” 

8.  Although,  no  impurity  of  the  adopter,  by  acceptance  of  sons 
Impurity  from  £f'lvcI1  ant^  the  rest,  (who  are  already  bom,)  as  arising 

birth  propounded,  from  their  birth  obtains:  still,  uncleanness  is  incurred 
from  the  birth  of  their  offspring. — But*  on  account  of 
the.  birth  of  the  son  of  the  twice  married  woman,  in  his  own  house, 
uncleanness  on  that  occasion  is  fit. — Thus,  is  impurity  from  birth  shewn. 

TJncleamioss,  9..  Thishoweverregards  sonsof  equal  class  only — 

only  takes  place.  Accordingly  the  Brahma-piudna ; — “Excepting  the 
equality  of*  class*  legitimate  son,  on  the  death  and  birth  of  the  son  of 
as  shewn  by  a' pas-  the  wife,  and  the  rest,  always  in  every  tribe,  the  im- 
sage  of  the  Brat-  purity  of  those'equal  by  class,  endures  three  nights. — 
.ma-nurana.  This' is  a  settled  point,” 


i!  <-’:i!',l',v;i-p:trisiiJirn; ..  f  Vishnu.  .  '  i (•VfjjSaTatky'a. 
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occnnlng. 


10.  ‘  Always’ — that  is, — every  time  subsequent 
to  investiture  of  the  characteristic  thread. 


11.  [Prajapati  also]  “  Wives  having  taken  to  another,  and  cliil- 
A  text  eonfir-  ,c*'ren  %  ^he  wife  of  another,  [being  dead  :]  those  of 

matoiytiied.  the  same  general  family,  are  purified  by  ablution: 

after  three  days  at  least,  one  versed  in  the  divine 

12.  Although,  [it  may  be  alleged,  that]  on  the  death  of  the  adopt- 
T  he  unclean-  er>  uncleanness  of  the  adopted  son,  for  ten  days,  is 

nestof  the  disciple  n°f  fit,  since  the  [general]  relation  of sapinda  and  con- 
-  for  ten  days  oo  the  nection  by  identity  of  family,  associated  together,  are 
death  of  hU'Guru’  wanting  [in  him]  ;  and  no  special  rule  in  that  respect, 
MiriSS.Bn*d  '3  at  Present  found :  still,  by  the  following  passage  of 
MSrichi,  uncleanness  for  ten  days  is  propounded,  for 
"the  purpose  of  the  disciple’s  performing  the  necessary  rites,  in  honour 
of  his  deceased  ‘Guru.’  "The  disciple  of  a  deceased  ‘Guru,’  performing 
uninterruptedly  for  ten  days,  with  food  for  manes,  the  obsequies  for  a 
father,  is  purified.” 

13.  Here  the  term  ‘  Guru’  represents  the  preceptor,  and  other 
Whose  term  superior;  and  such  venerable  superiority,  obtains  in 

‘Guru’  is  illustra-  the  individual  in  question  [the  adopter],  on  account  of 
tive  of  the  adopter,  his  performing  the  rite  of  investiture,  and  so  forth. — 
Consequent  Therefore,  in  case  of  the  adopter  having  performed  the 
coaolusKm.  initiatory  rites  of  the  adopted,  the  impurity  of  the  latter 

endures  for  ten  days ;  if  this  be  not  the  case,  for  three  nights  only :  on 
account  of  the  text  before  cited. — (§  9). 

14.  So  on  the  death  of  a  sapinda  of  the  adopter,  related  within 
His  unclean-  the  third  degree,  the  nncleanness  of  the  adopted  son, 

ness' for  a  sapinda  isforone  day :  for,thetext  in  question  of  MSrichi  recites, 
of  the  adopter.  — “  that  of  the  sapindas  for  one  day.” 

15.  On  the  death  of  one  connected  by  an  oblation  of  water,  and 

.  one  belonging  to  the  same  general  family,  abl  ution  only 

For  a  distant  js  necessary  ;  on  account  of  the  text  of  Prajapati,  before 

kinsman.  cited  (v.  §  ii.)  “Wives  having  taken  to  another,  and 

children  by  the  wife  of  another,  being  dead,  those  of  the  same  general 
family  are  purified  by  ablution,  &c.” 
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SECTION  IX. 

On  the  funeral  obucqiiie*  to  be  performed,  by  the  adopted  eon. 


1.  .  Next  the  funeral  rites,  performed  by  the  adopted  son,  are  des- 
J  hlukarna  cited  cr*ked.  On  this  subject,  J ittfikurna  says' : — <‘  Annually 

on  the  subject,  of  let  the  sou.  of  the  wife,  and  legitimate  son  perform 
the  obsequies.*  to  [obsequies]  according  to  the  parvaua  form :  the  other 
be  performed  by  ten  sons,  should  perform  the  rite  dedicated  to  a  single 
the  adopted  son.  ancestor.’’* 

2.  ‘  Annually’ — from  this  general  mode  of  expression,  although, 

the  monthly  (amavasya)  and  other  periodical  funeral 
The,  term  ‘an-  repasts  ■)-  be  inferrible  ;  that  only  on  the  anniversary  of 
him  means  the  fia  the  day  of  death  is  meant.  For,  the  terms — "  the  anni- 
ncralrcpastonthe  versary  of  the  day  of  death”— are  expressly  used  in 
anniversary  of  the  this  text  of  Par&;ara.  “[A  funeral  repast,]  by  the  legi- 
day  ol  death,  as  tim ate  son,  for  a  father,  who  has  departed  this  life,  on 
?e\t  of*  PariTra  occasions  is  in  honour  of  three  ancestors,  that  by 
ex  o  araqara,  ylose  0j-  a  (]if}‘ereilj,  general  family  (aneka-gotra),  is  the 
rite  consecrated  to  a  single  person,  on  the  anniversary  of  the  day  of 

3.  The  expression — ‘  those  of  a  different  general  family’  (aneka- 
Theterm  ‘uneka-  gotra] — in  this  text  does  not  intend  the  maternal 

go  t  r  a,’  n s e  d  by  grand-father,  and  the  rest :  for,  its  construction  as  in- 
ivhom,  refers  to  tending  a  secondary  son,  as  contrasted  with  the  legiti- 
secondary  mate  son,  is  proper, — from  its  proximity  in  the  same 
kinsm'en  on  the  sentence  with  the  terms  ‘  father’  and  ‘legitimate  son': 
mother’s  side:  for  for,  otherwise  [no  contradistinction  between  the  legiti- 
wliom  a  single  rite  mate  and  secondary  sons  being  meant,]  if  the  meaning 
is  not  restricted.  intended,  he  conveyed  by  merely  declaring  that,  [a 

funeral  repast,]  in  honour  of  three  ancestors,  must,  be  performed  by  the 
son,  on  the  anniversary  of  the  day  of  the  father’s  death,  it  would  follow, 
that  the  specification  of  the  term  legitimate  were  impertinent. — Nor-is 
there  any  restrictive  rule  that  on  the  anniversary  of  the  day  of  death, 
merely  the  rite  consecrated  to  a  single  person  takes  place  for  the 
maternal  grandfather  and  the  rest.  •' 


.  ANNOTATIONS. 

3-  Nor  13  there  any  restrictive  rule]  If  it  is  contended,  that  the  term  "aneka- 
gotra”  (which  occurs  in  Farapara’a  text  in  the  genitive  case  plural,)  intends  the  mater¬ 
nal  kiuoinen  this  expression  must  be  construed  as  designating  the  object  aiid  not  the 
agent  of  the  ceremony— Accordingly  the  translation  will  be  “  that,  for  those  &c.”  and 
not, — “that,  by  those,  &c.”  '  * 


’  for  explanation  ol  the  rites  referred  to  V.  Supra,  Section  IV.  5  7?, 
t  V.  Note  to  the  same, 
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4.  Accordingly  MArichi  says.—"  Com  mencing  with  the  father  of 
As  appears  from  t“e  motller> three  are  considered  maternal  grand-sires 

Mirlch^  —Let  the  sons  of  daughters  perform  for  these,  funeral 

oblations,  as  for  the  father.’’ 

5.  By  ordaining,  in  this  text,  funeral  oblations  in  honour  of  three 
Whose  text,  ex-  ™a*'erna^  grand-sires,  the  parvana  or  double  rite  only, 

presslj  provides;  is  inferred. — From  the  expression — “  as  for  the. father,” 
for  a  p  a  r  v  a  n  a  — an  option  of  performing,  for  the  maternal  grand-sires 
rlte-  ®h°nor  °f  ,  also,  obsequies  in  the  form  of  parvana,  or  ekodishta,  is 
sires™1  gcand"  not  obtained  ;  for,  the  sentence  in  question,  is  meant 
.  to  enjoin,  the  absolute  necessity  for  the  performance  of 
obsequies,  in  honour  of  the  maternal  grandfather. 

6.  Besides,  why  should  not  also  the  term  ‘yearly’  in  the  follow- 
Aa  opponent’s  ing  text,  like  the  word  '  annually’  [in  j£ttikarna’s  text 

.argument  antici-  (§  1.)- — supposing  this  word,  there  occurring,  to  have 
such  import,]  intend  the  magha,  and  other  periodical 
funeral  repasts,  “  Excepting  the  first  sixteen  funeral  repasts,  with 
rites  performed  with  fire  included, — and  the  yearly  obsequies, — at  the 
remaining  funeral  repasts,  let  six  cakes  be  presented  :  this  is  a  settled 


7.  Should  it  be  objected,  that  this  would  be  an  intended  conse- 
And  refuted.  quence ;  it  is  wrong,  for  it  would  follow,  that  the  son 

given  and  the  rest,  at  the  different  periodical  funeral 
repasts  would  perform  an  ekodishta  rite.  Now  this  is  not  meant 
by  any  one.  For,  if  the  term  comprehend  any  funeral  repasts  in 
general,  other  funeral  repasts,  (as  must  be  understood  from  the  term 
‘  remaining’)  not  existing,  any  exception  would  be  impossible. 

8.  Therefore  this  is  the  accurate  exposition  of  the  law, — that,  on 

Conclusion.  the  anniversary  of  the  day  of  death,  in  honour  of  the 

fatherand  mother,  a  pSrvana  funeral  repast  only  should 
be  performed  by  the  legitimate  son :  by  the  others  (the  son  given  and 
the  rest),  merely  one  consecrated  to  a  single  ancestor.  To  enlarge  would 
be  useless. 


Hindu' 


SECTION  X. 


On  the  mccessioii  of  the  adopted  son. 


1.  The  inheritance  of  the  adopted  son  is  now  propounded. _ On 

Vasishtha  pro-  that  subject,  Vasishtha  says  : — “  When  a  son  hto  been 

pounds  tiio  s  U  c-  adopted,  if  a  legitimate  son,  be  afterwards  boWi,  the 
o  c  s  s  i  o  n  of  tli  c  given  son  shares  a  fourth  part.”— On  the  default  of  him 
adopted  son.  he  is  entitled,  to  the  whole. 

2.  Thus  is  the  Dattaka-MimansA  compiled  by  the  fortunate 
Conclusion.  Nanda.  Pandita,  the  son  of  the  fortunate  B&na  Panijita, 

lord  of  virtue,  completed. 


ANNOTATIONS. 

1.  Shares  a  fourth  part.]  “A  quarter-share,  not  an 
Beet.  r.  para.  40. 


entire  share”  v.  Supra, 


DATTAKA-CHANMIKA. 


A  TREATISE  ON  ADOPTION, 

BY  DEYAN-DA-BHATTA. 

SECTION  I. 


Reason  of  adoption— Who  may  adopt— What  description  of  son— 
How  to  be  selected— Preference  to  be  given  to  a.  brother’s  son — 

The  gift  by  vjhom  to  be  made. 

1.  By  the  favour  of  Chandrikala*  the  Dattaka-ChandrikA  the 
•Title  of  the  dispeller  of  the  doubt  arising  from  what  was  not  pro¬ 
work.  pounded  in  the  Chandrika,f  is  compiled. 


2.  Every  rule  relative  to  the  adopted  son,  ordained  for  the  kali 
T  age,  which  was  not  discussed  by  me,  in  the  Chandrika, 

adoption! .  e  c  in  treating  on  the  eighteen  topics  of  litigation,  pro¬ 
pounded  in  the  texts  of  liann,  and  other  saints,  is 
fully  and  specially  expounded  here. 


3.  On  this  subject  Manu  says  :  “  A  son  of  any  description  must 

On  which  »re  be  anxiously  adopted,  by  a  man  dest  itute  of  male  issue, 

cited  texts  of  for  the  sake  of  the  funeral  cake,  water  and  solemn  rites  ; 
Mm*,.  *  and  for  the  celebrity  of  his  name." — Atri.  "  By  a  man 

-A'rL  destitute  of  male  issue  only,  must  the  substitute  for  a 

son  of  some  one  description,  always  be  anxiously  adopted  :  for  the  sake 
of  the  funeral  cake,  water  and  solemn  nlesfa). 

4.  “By  a  man  destitute  of  male  issue that  is, — by  one  to  whom 
Explanation  n  f  no  son 'may  have  been  born  :•  or  whose  son  may  have 

"destitute  of  male  died;  for.  a  text  oi  Caunaka.  exnres'os  :  -  One  destitute 
iraua .  of  a  son,  or  one  whose  son  may  have  died,  having  fasted 

for  male  issue.” 


. .  1  ’  "  ,  ’  ■  '  n  son,  the  exenqptign 

iiOiuJei.it,  deduced  from  tlic  text  of  Manu  subjoined, 
t  ljei--'1-- n'  '  *«»•>  taken  place:  still  on  t-lie  death  of  such  mb, 
for  the  sake  of  funeral  rites  t-lie  affiliation  of  another 
son  ,s  indispensable.  •  J>y  tuo  eldest,  at  the  moment  of  birth  ft  man 
becomes  father  ol  male  issue,  and  absolved  also  from  debt  to  his  pro- 
lien  11  tl  1  It  h  tl  be.';* 

0.  Dm  tun II  male  issue,  i  put-ral  here  used,  is  illustrative  of  the 
<  M  In  for  these  equally  pre- 

inclnsueni. -e-anil-  sunt  ooiafioi is  ol  food,  and  preserve  this  line.  Other- 
son  aim  great-  'vise,  is  woum  follow  that-  the  adoption  of  a  son,  by 
gran...™..  one  »>"•■*•»*  “ml  •>'“<  mad.  notwithstanding  the  exis¬ 

tence  of  a  grandson,  were  without  reason.  It  therefore  results  that 
one  only  destitute  of  a  grandson  and  great-grandson  may  adopt 

7.  It  must  not  lie  argued,  that  from  the  qualities  of  being  male 
„  , ,  ,  and  singular,  being  attributed  to  the  adopting  party, 

iiite"ishm?-aiitC|1'  expression  “  a  man  destitute  of  male  issue,” 

th-ment  re-ref 'the  SOIlluthins>;  definite  is  meant  :  therefore  the  same  per- 
adopting  party  in  SOii  must  not  be  adopted  bv  two  individuals  nor  any 
the  singular  nura-  son  by  women.  lor  the  adoption  of  the  DvySmush- 
ber,  and  masou-  yayana  or  son  of  two  lathers  bv  two  persons  will  be 
.me  gender.  presentlv  declared  ;  [and]  women  with  the  sanction 

of  their  husbands  are  competent  to  adopt :  as'Vasishtha  shews  :  “  Let 
not  a  woman  either  give  or  receive  a  son  in  adoption  :  unless  with  the 
assent  of  her  husband. 

S.  “  A  substitute.”  Now  such  is  of  eleven  descriptions,  the  son  of 
There  arc  eleven  the  wife  and  the  rest.  Thus  Manu  [ordains]  :  “  Sages 
descriptions  of  declare  these  eleven  sons  (the  son  of  the  wife  and  the 
.substitutes  for  a  rest)  as  specified  to  be  substitutes  for  the  real  legiti- 
son,  as  is  shewn  mate  son  :  for  the  sake  of  preventing  a  failure  ofobse- 
y*"'  ,.  quies.”  Yrihaspati  also.  “  Of  the  thirteen  sons  who 
u  wspa  i.  have  been  enumerated,  by  Manu  in  their  order,  the  le¬ 
gitimate  son  and  appointed  daughter  are  the  cause  of  lineage.  As  oil 
is  substituted  by  the  virtuous  for  liquid  butter  :  so  are  eleven  sons  by 
adoption  substituted  for  the  legitimate  son  aud  appointed  daughter.” 

9.  Of  these,  however  in  the  present  age,  all  are  not  recognized. 
The  n-iven  son  Fov  a  recites ; — “  Sons  of  many  delcriptions  who 
iu  die  present  age  were  rnade  bv  ancient  saints  cannot  now  be  adopted 
however  only  cau  by  men, — by  reason  of  their  deficiency  of  power.  ;”f  and 
be  adopted.  against  those  other  than,  the  son  given,  being  substi¬ 

tutes,  there  is  a  prohibition  in  a  passage  of  law  wherein  after  having 


frequently  cited,  is  attributed  to 
The  adoption,  as  sons  of  those, 
^creation  of  issue  by  a  brother-in- 
se  rules  sages  pronounce  tq  be 


t  Vrhaspati. 
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premised, — “  The  adoption,  as  sons  of  those  other  than  the  legi¬ 
timate  son  and  son  given,” — it  is  subjoined “  These  rules  sages  pro¬ 
nounce  to  be  avoided  in  the  kali  age.1’ 

10.  The  rules  relative  to  the  adopted  son  are  now  propounded.  On 

Rale*  relative  in  subject  Qaunaka  ordains, — “The  adoption  of  a  son 

the.  Selection  of  .ty  any  Brahmana  must  be  made  from  amongst  sapin- 
the  adopted  son  das,  or  kinsmen  connected  by  an  oblation  of  food  :  or 
laid  down  by  on  failure  of  these,  an  '  asapinda’  or  one  not  so  connect- 
9«anata.  _  ed  ;  otherwise  let  him  not  adopt.” 

11.  Here  since  it  is  mentioned  generally,  from  amongst  ‘  sapinaas,’ 
'  VTho  intimates  it  is  meant  from  such  both  of  the  same  or  a  different 
that  bo  may  be  of  general  family'  ;  and,  accordingly  on  default  of  a  '  sa- 
the  same,  or  a  pinda’ kinsman,  one  belonging  to  the  same  general  fami- 
different  general  ]y  and  failing  this  latter,  a  person  even  of  a  different 
f*But  a  ‘sapinda’  §enerai  family  are  to  be  adopted.  Cfikala  declares 
of  the  same  gene-  this.  “  Let  one  of  a  regenerate  tribe  destitute  of  male 

•  ral  family  is  more  issue  on  that  account  adopt  as  a  son  the  offspring  of 
eligible.  of  a  ‘  sapinda’  relation  particularly  :  or  also  next  to 

Cakaia8Saee  nfim  him  one  born  in  the  same  general  family.  If  such 
9^  a  is  con  r-  exjs(.  no^  Je((  him  adopt  one  born  in  another  family  : 

3'  except  a  daughter’s  son,  and  a  sister’s  son,  and  the  son 

'  of  the  mother’s  sister.” 

Close  of  the  12.  “  Otherwise  let  him  not  adopt.”  By  this,  a 

passage  of  pikala  given  son  being — other  than  a  Brahmana, — a  Kshatriya 
shews  that  the  and  so  forth — in  short  of  a  different  class  is  excluded, 
adopted  son  mnst  This  Manu  declares.  “  Be  is  called  a  son  given,  whom 
be  of  the  same  his  father,  or  mother  affectionately  give  as  a  sou,  being 
dared  b^itum.*"  aii^e  an,i  i11  a  time  of  distress,  confirming  the  gift  with. 

3  water.” 

Term  used  by  13.  “  In  a  .time  of  distress.”]  The  adopter  being 

Mann  explained,  destitute  of  male  issue. — “  Alike”]  belonging  to  the 


14.  "  Alike  not  by  tribe,  but  by  qualities  suitable  to  the  family. 

A  conflicting  Accordingly,  a  Kshatriya,  or  a  person  of  any'  other 
gloss  by  Medhi-  .  inferior  class  may  be  the  given  son  of  a  Brahmana.” 
ti;bi,  reconciled.  As  for  this  interpretation  by'  Medhfitithi  :  it  is  thus 
reconciled.  Where,  there  may  be  no  real  legitimate  son,  although  as 
being  inferior  in  class,  the  Rsha.triy'a  and  the  rest  are  not  entitled  to 
present  the  oblation  of  food  and  water  ;  still  their  filial  relation  may 
be  legally  established  by'  reason  of  their  being  beneficial  m  perpetuat¬ 
ing  the  name  and  the  like  ;  but  as  they  are  beneficial  m  a  small 
degree,  they  only  receive  maintenance. 


15.  KAtySyana  declares  this  :  “  If  they  be  of  a  different  class, 
,  ,  they  are  entitled  to  food  and  rmmem,  only." — Caunaka 

is/  (kanaka  also.  “  If  one  of  a  different,  class  should  however  in 
any'  case  have  been  adopted  as  a  son.  lie  should  not 


LAW-HOOKS. 


liem.tor  of  a  share  :  this  is  the  dee-’ 
■■Iso. " — l!y  'Vajiwvalky*  alee  it  i* 
:  — 3  |»r„s»iifs  the  funeral  cuke  and 
i"l  irktioii  of  one  of  a  different  class 
declares  this:  "A person  of 
•'•OB’  Such  a  son  performs  the 
default  of  him,-  one  different  in 
olongin"  the  line.  He.  receives  food 
succeeding  to  the  estate.” 
ii  of  the  word  '  alike'  (sadrica)  in 
;.  as  signifying, — of  the  same  class — 
a  elsewhere  the  participating  as  an 
:  and  the  participating  in  the  in¬ 
s'  impossible. 

n  and  a  sister’s  son.”  This  prohibi- 
.iwghter’s  son  and  sister’s  son  refers 
;ai;  ([udras.  Accordingly  £aunaka. 
i  uieir  own  class  positively,  and  [on 
u.la  kinsman]  even  in  the  general 
tne  .same  primitive  spiritual  guide 
as  from  amongst,  those  of  the  Vaifya 
mi  amongst  those  of  the  Cudra  class  : 

. r  1  their  own]  classes 

v.id  a  sister’s  son  are 
es,  a  sister’s  son  is  no 

en  in  (he  usnier.il  family,  following  the  same  primitive 
spiritual  guide.  Since  there  are  no  distinct  and 
peculiar  general  inmihes  ol  [primitive]  Kshatriyas,  the 
geneial  lau.il>  following  the  same  primitive  spiritual 
g m  J  r  d’  1  foi  it  is  di  i  laied  in  the  passage 
ii-.il'iouifd,  i.mit  one  of  the  tribe  in  question  partici- 
genern-1  family.  'Tie  specifies  the  general  families  of 
cl  ’  uu- mis.  us  Jisi-inguisned  by  following  the  same  pri- 

19.  ‘■.In  [shea:  own]  classes  only  not  otherwise.” 

.1  Ins  is  r  vesincuou  intended  to  forbid  the  adoption  of 
one  oi  a  dulerent  tribe ;  otherwise  the  text  of  Kdtyi- 
yana  before  cited  would  be  contradicted, 
espect  howevev  to  this  subject  [it  is  to  be  observed,  that] 
where  a,  brother  s  son  may  exist  amongst  near  kinsmen, 
lie  only  is  to  ne  adopted.  Phis  Manu  ordains.  “If  one 
among  bi-others  ol  the  whole  blood  be  possessed  of 
male  issue,  Manu  pronounces  that  they  all  are  fathers 
of  the  same  by  means  of  that  son.”  Vrisjiaspati  [also.] 
“  u  there  are  several  brothers,  the  sons  of  one  man  by 
the  same  mother,  on  a  son  being  bom  to  one  even  of 


.lighters 


t.  II.  §  76  and  79.  D.M. 
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the®,  all  of  them  arc  declared  to  he  fathers  of  male  issue.”  Under  these 
two  texts,  if  a  brother’s  son  is  in  any  manner  capable  of  being  a  sub¬ 
stitute,  it  is  inferred  that  another  is  not  to  be  adopted. 

SI.  "  Offspring  must  be  produced  :  this  precept  is  peremptory :  in 
'  AreUjn-nt  that  !,ouie  nl,anner  ov  another  it  must  be  complied  with.”* 
tl.ougbonad -.pted,  JSjnce  the  representation  of  the  filial  relation  here 
&Aepb**w,  would  [contemplated]  obtains  in  the  brother’s  son :  the 
bear  fl.ua  .elation  effects  thereof,  viz.,  the  oblation  of  the  funeral  cake, 
o  .sauce.  ,  libation  of  water  and  the  like,  and  exemptioh  Irom 
exclusion  from  heaven  would  be  accomplished  [by  his  existence] :  hence 
there  can  be  no'occasion  to  proceed  in  the  re-attainment.of  the  same  ; 
consequently  a  brother’s  son  though  unadopted  is  filially  related  ;  in 
conformity  with  this  text  of  Yribat  Paracara.  “  Let  the  nephew  of  a 
paternal  uncle  destitute  of  male  issue  be  his  son ;  he  only  should 
perform  his  obsequies  of  the  fpneral  repast  and  of  oblations  of  food 
and  of  water.”  Hence,  a  brother's  son  existing,  no  affiliation  [of  him 
or  another,]  as  a  son  given,  and  so  forth  takes  place.” 

22.  This  is  not  to  be  argued :  for  although,  by  reason  of  the 
nephew’s  possessing  the  representation  of  the  filial  re- 
u  lation,  lie  may  be  the  means  of  procuring  exemption 

from  exclusion  from  .heaven  and  so  forth  :  still,  as  the  celebration  of 
'name  and  the  due  perpetuation  of  lineage  would  not  be  attained, — 
for  the  sake  of  the  same,  the  constituting  him  [an  adopted  son,|  is 
indispensable.  Besides  the  two  texts  in  question  do  not  prohibit, 
where  a  brother’s  son  may  exist,  the  constituting  [him  or  another]  a 
son  given  and  so  forth  :  but  indicate  [as  inherent  in  a  nephew]  the 
virtue  of  a  son  consisting  in  the  capacity  to  perform  the  funeral  repast 
and  so  forth. — For  otherwise  a  contradiction  of  the  rule  for  the  pro¬ 
duction  of  a  kshet.raja  son,  notwithstanding  a  brother's  son  may  exist, 
would  follow  ;  and  since  by  the  text  subjoined,  the  resemblance  of  a 
son’s  son  obtains  in  a  daughter’s  son,  according  to  the  reasoning  recit¬ 
ed,  the  non-adoption  of  a  son  given,  and  the  rest  where  »■  daughter’s 
son  also  might  exist  would  result.  “  By  that  male  child,  whom  a 
daughter  whether  formally  appointed  or  not,  shall  produce  from  a 
husband  of  a  equal  class,  the  maternal  grandfather  becomes  the  grand- 
sire  of  a  son’s  son  :  let  that  son  give  the  funeral  oblation,  and  possess 
the  inheritance. ”f 


ANNOTATIONS. 


29.  Bwidrs  the  two  texts 
and  V.iliM.  a.  c  I  $  1  * 
a  ne.>ttev  eihtcil.  .1  won  d  he  ... 
relit. i> -ii  lo  l.i-  u.icl-.—  li.r.  ami. 

preamble  itgbl  to  be  adopted,  a 


•  This  paa«*Re  w  as»«i«en  nr  a  qiiornnon.  it.  ts  a.iw«  indium  w.tli  a  per- 
■  passage  front  Aledltaiillti,  oiled  in  seel.  I.  $  CO.  1).  AI. 

f  Menu  0.  1US. 


834 


iooxs. 


23.  But.  if  wli 


Arsrumcm. of  the  [B«n»  Oi  un'ith 

:>PP  1  (  tl  i 


all  1  >  e  n  t  t 


t!  o  m  v  exist,  thp.  ftonatituthy 
J  a.  son  Kiven  and  so  forth  be  legal; 

i  t  t  t  j  ined,  the  resem&laaeh 
.1.  ^oil  shewn  to  obtain  in  the  son  of 
'  ''-‘t'  sueh  son  existed,  the  affilifr- 
a‘"l  &<-i  forth  by  the  step-mother 
■  oe. — \ r iliiispiiti. — "The  same  rule  is 
a  respect  to  many  wives,  of  the  same 
i,  11  amunjr  all  "the  wives  of  the 
l  male  child,  Manu  lias  declared  them 
lothcrs  ot  male  issue.” 


-1.  Should  wns  bo  objected,  it.  is  wrong.  In  the  same  manner 
Controverted.  as  ,v^ere  CUV<1, — wliicli  is  the  object  contem¬ 

plated  by  the  person  proceeding  to  produce  the  gru- 
mous  substance  alluded  to  in  the  passage  of  the  Vedas  subjoined — is 
wanting,  it  is  that  substance  which  causes  the  individual  to  proceed 
therein  and  not.  the  wliev  or  serous  part  [incidentally  produced]  ; 
for  that  not  being  tlie  object  is  ot  no  use. — "He  mixes  coagulated 
milk  (dadhij  m  boiled  -nnlk ;  that  is  a  curd  ot  two  milk  whey 
(amikshS), — ail  oblation  to  the  ’Vaisvndeva  set  of  divinities,  and  whey 
for  horses/’ — Or — m  the  same  manner,  as  on  tne  anniversary  of  the 
decease  of  a  father,  [who  died  during  the  first,  half  oi  Alvina  de¬ 
nominated  pitripaksbat.  the  ceremonials  of  a  parvana  rite  having  been 
completed  in  honor  oi  the  lather  and  other  two  paternal  ancestors  in 
ascent,  above  him, — a  priivana  me  is  not  recommenced  on  account  of 
the  funeral  repast  m  honour  ol  the  maternal  grandfather  and  other 
two  male  ancestors  [on  the  mother  s  side] ;  lor  the  commencement. of 
tbe  same  depends  on  the  funeral  repast  in  honour  of  the  paternal 


ANNOTATIONS. 

24.  In  the  same  manner  as  where  the  mini,  &c.  kc.  Reference  is  here  made  to 
the  9th  topic  of  the  first  Chapter,  4tii  Book  of  the  /I)  mans  a  of  Jaimini.  This  is  detail¬ 
ed  in  a  note  to  5  24.  sect.  VI.  I).  M. — By  mining  coagulated  in  boiled  milk,  tbe  curd 
denominaied '‘amikshi’  and  whey  arc  produced  :  where  on  the  occasion  of  any  sacra¬ 
ment,  such  curd  is  wauling,  that  is  the  object  intended  to  be  produced  and  causing 
tbe  act  of  admixture;  not  the  whey,  which  is  incidentally  produced.  In  the  same 
manner  tbe  object  and  motive  of  any  adoption  by  tbe  wife,  (which  must  be  sanctioned 
by  the  husband,)  are  to  create  male  issue  to  her  husband,  destitute  of  the  same  and 
not  to  herself ;  though  the  filial  relation  of  the  adopted  to  her  is  incidentally  pro¬ 
duced:  consequently,  where  the  husband  has  male  issue,  as  the  primary  object  of  the 
act  does  uot  exist,  tbe  wife  cannot  adopt. 

Or, — in  the  same  manner,  as  on  the  anniversary  of  the  decease,  of  a  father,  &e.  &c. 
£c.'j  The  nature  of  a  Barvana  rite  here  allnded  to  is  explained  in  a  note  to  §  72, 
section  IV.  D-  M.  During  the  first,  half,  the  month  Asvina,  (denominated  in  consequence 
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WM**to*s,  [which  in  this  instance  would  have  been  already  com¬ 
pleted] So  also  in  the  ease  in  question,  the  affiliation  of  a  son  by 
wcbmo  proceeding  legally,  with  the  sanction  of  her  husband,  to  consti¬ 
tute  fi»  him  male  issue,  only  takes  place  where  no  son  of  that  person 
mayaQust  But,  if  liehave  any,although  she  may  be  destitute  of  the 
sam%  each  adoption  does  not  obtain  ;  for  to  proceed  therein  would  be 
unproductive  of  the  object. 

25.  In  that  case  she  would  not  be  exempted,  from  exclusion 
Objection  ob-*  fr°m  heaven.  In  anticipation  of  this  objection,  the 

viated.  two  texts  of  Manu,  and  Vrihaspati,  ;by  propounding 

.the  existence  of  filial. relation,  in  the  sjn  of  a  rival 
wife,  [to  his  step-mother,]  provide  for  her  exemption,  from  exclusion 
from  heaven,  and  the  performance  for  her  funeral  obsequies  ;  for. 
except  the.  offspring  of  her  husband,  she  can  have  no  other. 

26.  Since,  [a  wife]  can  have  no  other  offspring,  but  the  issue  of 

her  husband,  the  son  in  question  even  preserves  her 
.  General 1  conclu-  lineage.  Therefore,  where,  the  son  of  a  rival  wife 
of°a’  rival R\rife^  exists  ;  as  the  whole  benefit  even  of  a  son  is  attained, 
unadopted,  is  fili-  no  affiliation,  [by  the  step-mother,  of  him  or  another,] 
ally  related  to  his  as  a  son  given  and  so  forth,  takes  place. — But  as  the 
step-mother  :  but  capacity  of  prolonging  lineage,  does  not  obtain  in  a 
to  bis  uuefe l>beW  brother's  scm>  although  such  ton  may  exist ;  [he,  or 
5  '  if  any  impediment  exist,  another,]  must  be  affiliated, 

as  a.  son  given  and  so  forth  :  there  is  in  this  respect  a  material  differ- 

Obiection  that  27.  But  if,  a  brother’s  son  existing,  the  affiliation 
the  gift  in  adop-  him  outy  is  indispensable ;  where  "there  may  be 
tiou,  of  an  only  only  one  brother’s  son,  in  that  case  the  adoption 
son,  being  forbid-  cannot  take  place;  on  account  ofthetextof  Vasishtha, 
den,  the  adoption  which  recites, — "An  only  son  let  no  man  give,  or 
U  atToaly’  Ton°  accePt- — I’or  he  is  destined  to  prolong  the  line  of  his 
could  not  take  ancestors.” 
place. 
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and  to  depend  on  the  same  solemnities  in  honour  of  the  paternal  ancestors,  which  would 
haTe  already  been  especially  performed.  Or,  iu  oilier  words,  the  main  object  of  per¬ 
forming  a  real  Pirvana  rite,  is  the  celebration  of  solemnities  in  honour  of  the  paternal 
ancestors  :  in  the  case  propounded,  these  whould  have  already  been  performed  :  there¬ 
fore  the  main  object  being  wanting,  a  l'irvana  rile  is  not  commenced  on  account  of  the 
solemnities  which,  (had  a  real  Parvana  rite  taken  lilace)  Would  have  been  observed  in 
honour  of  the  maternal  ancestors.  In  the  same  manner,'  the  main  object  of  any  adoption 
bj  a  wife,  is  to  create  male  issue,  to  her  husband  having  none  :  hid  where  lie  may 
have  such  inane,  although  she  ma;  have  no  son,  she  cannot  adopt ;  for  l  iie  primary  object 
and  motive  would  be  wanting.— The  translator  has  deemed  it  ineuinuenl  ou  him  to 
attempt  illustrations  df  the  analogy  alleged  by  the  author  to  exist  between  the  two 
caus  cited,  and  the  one  proposed -.  thishasbecn  done  in  this  and  the  prettainu  note. 
The  analogy  however  is  far  from  being  obvious  from  the  terms  Oi  the  text. 
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28.  Should  this  be  alleged  it  . 
Ovcr-micd,  aa  is  npimeab 

prohibition  i>v.y<fmiii  ’ 


docs  not  refer  lo  of  r 
the  sou  of  two  rr 
fathers.  )r 

found  in  the  Pur; 

[his  brother]  Blurt 
time  copulated  with  UV 
a  son  named  Suvesa. 
consequence  by  mean 


accurate.  For,  the  text  in 
other  than  thatofthe 
'  two  fathers. — In  the  otse 
.!(••.  (extinction  of  lineage, 
inflated  nr  the  clause  of  the  text,  containing  the 
11  ••• 1  -  ‘nee :  and  an  indication 

the  Ritiiiatinn,  by  VeMla,  of  the  son  as 
s — ••  Accordingly  he,  (Bhairava)  at  some 
a  celestial  nymph,  and  procreated  on  her 
Vctala  also  affiliated  him,  as  his  son;  and  in 
if  this  son.  both  attained  heavenly  salvation.”* 


A  man  only  -T  I'1  answer  to  the  question — by  whom  is  a 

having  several  son  to  be  invent  (^aunaka  declares.  ”  By  no  man, 
suns,  may  give  having  an  only  son  is  the  gift  of  a  son  to  be  ever 
°I„S  as  istleeiar-  made.  By  a  man  having  several  sons,  such  gift  is  to  ‘ 
ed  by  yuuuaka.  }5P/  anxiously  made.’ 

■Whose  exnrcs-  30-  The  author  apprehending  an  extinction  of 

■  •  lineage  in  case  of  the  gift  of  a  son  by  one  even  having 
le  having  several  sons.” 


With  the  sanc¬ 
tion  of  her  hus- 

riiiv  give  her  son, 
wilhontif  it  he  be 
dead,  &c. 
Vasishiha. 


3L  But  by  a  woman,  the  gift  may  he  made  with 
her  husband’s  sanction  if  he  be  alive ;  or  even  without 
it  if  he  be  dead,  have  emigrated  or  entered  a  religious 
order. — Accordingly  Vasisbtha.  “  Let  not  a  woman 
either  give  or  receive  a  son  unless  with  the  assent  of 
her  husband.” 


This  assent  of 
the  husband  is 
implied  by  hi  s 

independence  of 


32.  Now,  if  there  be  no  prohibition  even  there 
is  assent  :  on  account  of  the  maxim  ;  “  The  inten¬ 
tion  of  an  other,  not  prohibited, 'is  sanctioned.” — Ya- 
jhavalkya  suggests,  the  independency  of  the  woman. 
“  He  whom  his  father  or  mother  gives  is  a  son  given.” 
— Also,  in  another  place  ;  “  deserted  by  liis  father  and 
mother  or  either  of  them.” 


Y.  D.  H.  sect.  II.  §45.  et  notes. 
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SECTION  II. 


form  for  adoption— The  most  eligible -period  for  selection— 
•  Rule*  under  certain  circumsloMces — The  adopted  son  map  be 
son  of  two  fathers. 


1.  Next'  (Jaunalta  propounds  the  form  for  the  adbption  of  a  son. 
The  form  for  “  I,  9auQa^a»  no\v  declare  the  best  adoption  :  One 
adoption.  having  no  male  issue  or  whose  male  issue  has  died, 

V»«w»ka.  having  fasted  for  a  son  ” 


2.  Adoptic 
Explanation. 


am]  The  form  for  adoption — Having  fasted.]  Having 
observed  a  fast  on  the  day  preceding  the  adoption. — 
Vxiddlia  Gautama  has — "  The  impotent  man  or  also 


one  whose  offspring  has  died.” 


3.  “  Having  given  two  pieces  of  cloth,  a  pair  of  ear-rings,  a  tur- 

^auualca  con-  ban,  a  ring  for  the  fore-finger  to  a  priest  religiously 
tiuued.  disposed,  a  follower  of  Vishnu,  and  thoroughly  read  in 

the  Vedas.  Having  venerated  the  king  and  virtuous  Brahmanas  by 
a  madhuparkha  (or  prepared  food  consisting  of  honey,  liquid  butter 
and  curds.)”  " 


■  4.  If  the  king  beat  a  distance,  [he  should  thus  venerate]  the 

Explanation  chief  of  the  village  ;  for  a  text  recites  :  having  invit- 
ed  all  kinsmen,  and  the  chief  of  the  village  also,”* 
Brahmanas.]  The  plurality  meant  by  this  word,  is  restricted  to  three 
on  account  of  the  argument,  exemplified  in  the  instance  of  the  white 
partridges. — The  venerating  Brahmanas  is  with  a  view  to  their  asking 
[the  child  in  adoption.] 
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.  *•  The  argument  exemplified  by  the  instance  of  the  white  partridges.]  Allusion 

V  here  made  to  the  8th  topic  of  the  1st  chapter  (p'ida)  of  the  11th  Book  (adliyaea)  of 
the  Mfmansh  of  Jaimini.  A  passage  iu  the  Vedas  to  this  effect  occurs.  “  Chi  the 
occasion  of  the  ueiifice  of  a  horse,  he  should  kill  white  partridges,  for  Vasnnln  (t he  god 
of  spring).”  In  the  part  of  the  Minifies, 4  mentioned,  it  is  proposed,  as  a  subject  fot 
disquisition,  whether,  by  the  term  'partridges’  in  ihc  plural,  any  indefinite  number  ex¬ 
ceeding  two,  is  meant,  or  three  only — The  opponent  affirms,  1  lint  any  indefinite  number, 
is  meant ;  since  plurality,  is  common  to  every  number,  exceeding  iwo.  The  supporter 
of  th*  correct  opinion,  however,  alleges  1st.  Thai,  (he  ordinance  of  law  in  question, 
is  fulfilled  by  three. — 4dly.  The  immhcr  three,  must  necessarily  he  included,  iu  every 
plnnt  muster;  but  four,  or  oilier  superior  number,  is  not  ineludrcTin  three.- 3<ily.  The 
number  three,  is  the  first,  in  order  of  all  plural  numhers. — -i'lilv  The  selection  of  that 
number,  is  more  convenient.—  5th!y.  The  intent  r.f  the.  law,  being  nrccmnlislird  bj 
three,  in  destroying  more  than  that  numher,  an  offence  would  be  incurred — Hence, 
he  argue*,  that  three  only,  are  meaut  by  the  plural  term,  used  in  I  he  ordinance  cited. 

*  Gautama. 
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.  HIXDU'  LAW-BOOKS. 


Mid  especially  BiAlnnireas  :  having 
■with  that  of  placing  the  consecrate 
purifying  the-liquid  halter  :  having  : 
cause  to  be  asked  thus  ;  '  give  the 
of  the  gift  [should  give]  to  him  with 
initial  word's  of  the  first  of  which  are 


r  stem,  entirely  of  the  ku^a  gran, 
il.^a  tree. — also  having  collected 
ii"  earnestly  invited  kinsmen  and 
t  i  1  kinsmen  with  food, 
performed  the  rites,  commencing 
;d  fire,  and  ending  with  that  of 
i  1  1  ef  -e  the  giver  let  him 
boy.  —  Lhe  giver  being  capable 
recitation  of  the  five  prayers,  the 
3  ye-yajByena,  Sec."  • 


(i.  '  Should  give’  is  understood — ‘  kinsmen’  [the  kinsmen  of  the 

"Explanation.  f^hex  and  mother.  ‘  Relations’]  sapin^as.  Tile  in¬ 
viting  tiiese  is  for  the  sake  of  witnessing. — Having 
entertained  invited  kinsmen,  and  BrShmanas  previously  appointed, 
and  (on  account  of  the  conjunction  ‘  and’)  invited  relations. — This  is 
the  meaning. 

7.  The  same  author  continues.—"  Having  taken  him  by  both 
Cauuaka  con-  bands  with  the  recitation  of  the  prayer,  commene- 
f inued.  ing, — “  Devasya-tva,  &c. having  inaudibly  repeated 

the  mystical  invocation, — ‘  angadange,  &e.  ;’  having 
kissed  the  forehead  of  the  child  ;  having  adorned  with  clothes,  and  so 
forth,  the  boy  bearing  the  reflection  of  a  son.'1 


8.  ‘  Reflection  of  a  son.’ — The  resemblance  of  a  son, — or  in  other 

commentary.  ^ords.— th0  capability  to  have  been  begotten,  by  the 

adopter,  through  appointment,  and  so  forth. 


9.  The  text  continues. — “  Accompanied  with  dancing  songs 
Text  continued  anc*  benedictory  words,  having  seated  him  in  the 
middle  of  the  house  ;  having  according  to  ordinance, 
offered  a  burnt  offering  of  milk  and  curds  (to  each  incantation,)  with 
recitation  of  the  mystical  invocation  1  j'as-tvS-hrida’ — the  portion  of 
the  rik  veda,  commencing,  ‘  tubhyam-agne’, — and  the  five  prayers  of 
which  the  initial  words  of  the  first  are  ‘  Somo-dadat.’  ” 


10.  Vriddha  Gautama. — “  Let  him  then  cause,  to  be  offered,  as 
Vuildha  Gan  burnt  offerings,  an  hundred  oblations  of  milk,  with 

{ama  1  ‘  liquid  butter,  contemplating  in  his  mind,  as  the  object, 

the  lord  of  created  beings,  with  recitation  of  the 
prayer, — •  prAja-pate-na-tva-detam.’”  ■■ 

11.  Vasishtha. — “  A  person  being  about  to  adopt  a  son  should 

Y  .  ,  t,  take  an  unremote  kinsman  or  the  near  relation  of  a 

asisu  a.  kinsman  ;  having  convened  his  kinsmen,  and  announc¬ 
ed  his  intention  to  the  king  and  having  offered  a  burnt  offering  with 
recitation  of  the  prayers  denominated  ‘  VyAhriti,’  in  the 'middle  of  his 
dwelling.  But  if  a  doubt  arise  -let  him  set  apart  like  a  Qfldra  one 
■  whose  kindred  are  remote.  For  it  is  declared  in  the  Vedas ;  ‘  many 
are  saved  by  one.’  When  a  son  has  been  adopted,  if  a  legitimate  aon 
be  afterwards  born,  the  given  son  shares  a  fourth  part.” 
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12.  ‘Dwelling’]  house — ‘  A  doubt.’]  If  from  the  great  difference 
Commentary  tiie  couutry  an(l  language  of  one  whose  kinsmen 

are  remote  a  doubt  arise  as  to  his  lineage,  disposition 
and  go  forth  ;  this  being  the  case  till  the  ascertainment  of  these  parti¬ 
culars  let  him  not  initiate  such  person.— On  this  point,  a  reason  is  as¬ 
signed, — "  many  are  saved,  &c.” '  Many’]  The  father  and  other  ancestor's.” 
Form  must  bo  ■  13.  One  of  these  forms  is  indispensable. 

14.  In  continuation  (paunaka  says.  "  Let  the  best  of  th,e  regene- 
Tcxt  of  Cau-  va,te>  t0  extent  of  his  ability  bestow  a  gratuity  on 

naka  continued. ..  the  officiating  priest  ;  a  king  half  even  of  his  domi¬ 
nion;  next  in  order  a  Vaigya  three  Hundred  pieces  ; 
a  (pddrathe  whole  even  of  his  property  :  if  indigent,  to  the  extent  of 
his  means.” 

15.  ‘  Half  his  dominion.’]  The  produce  for  one  year  of  half  his 
Commentary  dominion  ;  for  a  text  of  Vriddha  Gautama  recites  ; 

“  Let  him  proffer  the  profits  arising  from  half  his  do¬ 
minion  received  in  one  year.” — According  as  he  may  be  in  a  superior, 
middling  or  inferior  condition  [let  a  Vai«;ya  give]  three  hundred 
pieces  of  gold,  silver  or  copper  respectively  :  on  account  of  the  text  of 
Vriddha  Gautama.  “  Let  him  proffer  three  hundred  pieces  in  gold  or 
in  silver  or  in  copper  according  as  his  condition  may  be  superior  or 
otherwise.”  ‘  His  whole  property’]  that  is  the  acquisition  by  hire  for 

16.  Baudhayana  propounds  a  special  rule  for  the  follower's  of 
Bandhiiyana  the  Tittiri  Veda. — “  We  are  about  to  explain  the  mode 

pmjmunrbaspeci-  for  the  adoption  of  a  son.  One  about  to  adopt  pro- 
al  rale.  duces  two  pieces  of  cloth,  a  pair  of  ear-rings,  a  ring  and 

a  priest  thoroughly  read  in  the  Vedas,  a  bunch  of  sixty-four  stems  of 
the  ku^a  grass  and  fuel  of  the  ‘  purna’  tree.*  Theu  having  invited 
kinsmen  into  the  middle  of  the  dwelling  :  and  having  made  a  repre¬ 
sentation  to  the  king  :  having  sat  down  by  the  direction  of  a  BrSh- 
mana  in  the  assembly  :  having  caused  to  be  exclaimed  auspicious  day  ! 
benediction  !  prosperty  !  having  performed  rites  commencing  with 
the  recitation  of  the  prayer —  '  yad:devay-jana’,— down  to  the  placing 
the  vessels  for  water  :  having  advanced  before  the  giver,  let  him  thus 
beg;  *  Give  me  this  son’ — The  other  replies  ‘  I  give’ — He  receives  the 
child  [and  says;] ‘I  receive  thee  for  the  sake  of  religious  duty  :  I 
adopt  thee  for  offspring’ — Then  having  adorned  him  with  the  cloths, 
the  eax-rings  and  ring  :  having  performed  the  investiture  and  other 
ceremonials  down  to  the  kindling  a  flame  of  fire  ;  having  dressed  the 
oblations,  he  offers  a  burnt  offering  after  having  recited  the  incantation 
in  the  first  chapter  of  the  [Yajur]  Veda  commencing —  “  yas-tvli-bridlf 
kirinimanymSna” — with  recitation  of  the  sacrificial  prayer — "  yasyai’- 
vara-gukrite-jSta-veda,  &c.” — he  offers  a  burnt  offering.  Next  having 
performeil  the  burnt  sacraments,  where  the  prayers  denominated 
vyabriti  are  recited:  and  that  designated  ‘  svishti-krit’ with  other 
ceremonials,  being  completed,  down  to  the  bestowing  an  excellent  cow 
*  flutea  Frouuosa. 
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be  presents  the  fee  [saying ;  '  y 
and  the  ring  likewise.” '".But 
born,  he  [the  adopted  son]’  sm 
hdyana," ' 


■s  are]  these  two  cloths,  th«.ear-rings, 
ibseipieiuiy,  if  a  real  legitimate  son  ji 
ads  to  a  fourth  share — so  says  B&ttd- 


T)m  right  of  oik 
adopled  without 
form,  will  be  de 
dared  in  tin 


17.  In  case,  no  form  as  propounded,  should  be 
observed,  it  will  be  declared,  that  the  adopted  son  is 
entitled  to  assets,  sufficient  for  lib  marriage.* 


Mnn«  pm-  18-  On  the  subject  [of  adoption,]  Mann  says, 
pounds.  i, Hat  we  "  A  given  son  must  never  claim  the  family  and  estate 
«*-  of  his  natural  rather,  fhe  funeral  cake  follows;  the 
?"eT. —  .  ■  -  laiiuK’  and  estate:  but  of  him  who  has  given  away 

ms  son.  the  obsequies  fail” 


declared  by  this,  that  through  the  extinction  of  his 
filial  relation  from  gift  alone,  the  property  of  the  son 
given  in  the  estate  of  the  giver  ceases ;  and  his  relation 
to  the  family  of  that  person  is  annulled, 
accordingly,  since  extinction  of  relation  to  the  family 
[of  the  natural  father,]  and  so  forth  is  shewn,  and 
as  a  text  recites, — “  let  the  father  initiate  bis  own 
sons,” — the  initiatory  rites  even  of  the  adoption,  which 
are  yet  to  be  completed  subsequent  to  adoption,  are 
to  be  performed  by  the  adopter ;  but  those  already 
performed  by  the  natural  father  are  not  to  be  cancel¬ 
led.  For,  any  argument  -in  respect  to  the  renewal  of 
these  is  wanting ;  since  the  removal  of  the  taint  of  the  seed  and  so 
forth,  and  the  acquisition  of  priesthood,  as  suggested  in  the  following 
texts  have  already  taken  place.  “  Thus  the  sin  produced  by  the  seed, 
and  "  womb  acquires  expiation,  &c.”  “  As  a  picture  is  produced 

gradually  by  many  lines,  priesthood  iu  the  same  manner  proceeds  by 
the  observance  of  form.” 

21.  Otherwise,  it  would  follow  from  the  text  subjoined,  that  he 
Questions  would  have  to. perform  also  the  rites  of  Punsavana and 
would J  otherwise  •  Sfmantonnayana.f  “  Let  the  father  himself  perform 
wist.  the  eight  initiatory  rites,  (or  on  his  default  some 

other)  in  their  order  ”  Now,  this  would  be  improper  ;  for,  it  would 
not  be  consistent  with  approved  .practice  :  besides,  as  bis  authority  to 
perform  initiatory  rites  is  from  his  relation  of  father  subsequent  only 
to  adoption,  the  incompetency  of  the  adopter  in  respect  to  rites  which 
should  take  place  previous  thereto,  [no  reason  of  extreme  necessity 
operating]  follows ;  for,  the  appropriate  time  of  performance  no 
longer  exists. 


20.  And 

The  initiatory 
rites  unperformed. 


ANNOTATIONS. 

20.  But  those  already  perform:  d . are  not  lo  be  cancelled,  &C.)  This  has  re¬ 

ference  to  ihepriucipal  adoption  taking  place  within  the  primary  season  prescribed  for 
the  performance  of  the  rite  of  investiture,  which,  in  the  ease  of  a  Br&imana  is  ordinarily 
the  eighth  year  v.  infra  5  23,  27,  30,  32. 


tY.  note  lo 


t,  VI.  §  3. 


§83,  sect.  IV.  D.  It. 
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28.  But,  if  however,  the  initiatory  rites  which  should  have 
'  BtU  rite*  which  ta*cen  P*ace  previously  have  not  been  performed  by 
shnntd  have  been,  the  natural  lather;  they  are  in  that  case  to  be 
bat  were  not  per-  completed  by  the  adopter  even,  no  account  of  the 
formed  by  the  indispensable  necessity  of  removing  the  taint  of  the 
ni»yU|je  »o  br  the  see^  anc*  womb ;  and  for  the  sake  of  preserving  the 
adopter  on  nc-  order  prescribed  for  the  performance  of  the  rites  in 
count of  necessity,  question. 

23.  And,  accordingly  if  the  rite  of  investiture  merely  he  per- 
In  that  case  the  formed  [by  tbe  adopter,  the  previous  rites  having  been 

performance  bj  ,  performed  by  the  natural  father,]  the  filiation  of  the 
the  natural  father  son  given,  as  son  of  the  adopter  is  completed  ;  in 
vLtiturelmerelU*  conf°rmity  with  the  text  of  Vasishfha  subjoined. 
establishes"'6”^^  But  Bds  must  be  understood  in  respect  to  an  adoption 
filial  relation  of  taking  place  within  the  primary  season  for  the  rite  in 
the  adopted.  question  which  extends  to  the  eighth  year;  otherwise, 
Vasishtha.  [jn  the  case  of  an  adoption  after  the  expiration  of  such 
.season,]  the  capacity  of  having  been  able  to  perform  that  rite,  during 
the  principal  season  being  wanting,  as  there  would  be  no  ability  for 
the  same  at  a  secondary  season,  the  rite  would  remain  unperformed, 
[unless  as  required  in  such  inferior  adoption  the  rite  of  tonsure ; 
preceded  by  a  sacrifice  for  male  issue  were  renewed.]  Text — “  Sprung 
from  one  following  a  different  QakhS,  (or  branch  of  the  Vedas,)  the 
given  son  even  when  invested  with  the  characteristic  thread  under 
the  family  name  of  the  man  himself,  according  to  the  form  prescribed 
by  his  peculiar-  QakbS  becomes  participant  of  the  duties  of  such  (^fikhfi. 

24.  And  relative  to  the  subject  in  question,  [it  is  to  be  observed, 
Tbe  relation  to  that]  should  an  agreement  subsist,  stipulating  that 

both  families  by  the  son  adopted  should  be  son  of  the  natural  father 
epecul  agreement  and  adopter  likewise,  a  special  rule  for  his  participat- 
W’ll  be  declared.  jUg  }n  the  family  of  both  by  reason  of  being  a 
Dvy&nusbySyana  will  be  declared.* 


ANNOTATIONS. 


- - rr - -  - r  . . take  place  at  any  aee;f  though  the  me 

preferable  adopiion  is  that  of  a  child  for  ibe  performance  of  whose  riie  or  imestiiu 
the  principal  aeason  baa  nut  expired.  lu  this  ease  the  author  bolds  that  lie  becom 
filially  related  by  the  mere  observance  of  the  ri'e  of  investiiure,  the  other  previous  nt 
of  tonsure,  and  those  preceding  the  same  having  been  performed  by  the  natural  father. 


A»  there  would  be  bo  ability,  &c;j  The  author  supposes  the  case  of  adoption  of  a 
child  for  whose  investiture  the  principal  season  has  passed,  where  the  adopiei  may 
omit  tbe  performance  of  tbe  sacrifice  for  male  issue,  as  prescribed  for  this  inferior 
adoption.  On  the  performance  of  ibis  sacrifice,  the  adopter  must  (inform  for  rite  child 
in  question,  the  rites  of  tonsure  and  the  lost,  wheretiy  filial  relation  is  produced, 
(v  [  27,  30,  32.) 


•  V.  infra,  section  V.  §  33. 
t  V.  infra.  §  33. 


"»•  Oh  >  1,,nJ  01  '•««  a  soi.  having  been  regularlyifaiU- 

»ted  unuer  r.iie  1  unilv  name  of  his  [natural}  lather, 
net  <.f  »d»p.  u“to  the  ceremony  ot  tonsure,  does  not  become  the 
nstnivdud  son  of  another  ma a.  When  indeed,  the  seremony  of 
ho  p>ir.y;as  is  tonsure  and  other  rites  of  initiation  (ch<td4dy£ 

.  K;uisK.»r« ;  are  perloimc-d  (by  the  adopter}  under  his 

1  fumite  name,  [then  only]  can  sons  given,  and'  thereat  be  con* 
■red  as  issue:  else  they  are  termed  slaves. — Whether  he  be  one, 
tse  .initiation  has  been  completed,  or  one  whose  pupilage  (ijaiijava) 
passed  on  adoption  surer  the  fifth  year,  the  adopter  should  first 
[orm  the  sacrifice  tor  male  issue.  As  l'or  what  they  thus  read  as 
a  the  Pur/inas,  that  is  unauthentic, 

26.  Were  it-  even  authentic,  still  the  interpretations  given  by 
if  auilicivic  some  — "  One  initiated  in  ceremonies  down  to 
nmol,  lie  con-  that  of  tonsure  under  the  family  name  of  the  natural 
father  bears  no  filial  relation  to  the  adopter;  but 
such  relation  obtains,  where  the  ceremonies  com-, 
t'lnsuri-.'  m*hm  meucing  with  that  of  tonsure  arc  performed  by  the 
bieniHirioii'iied  by  adopter  only” — and — "if  a  child,  whose  tonsure  has 
his  natural  father:  been  completed  [by  the  natural  father],  or  one  past 
or,  who  may  be  five  years  of  age  be  adopted,  in  that  ca.se,  his  filial 
older  than  five  relation  does  not  accrue’ — are  inaccurate.  For,  a 
y'ars'  repetition  [of  the  same  position  in  two  sentences 

of  the  same  passage]  would  follow; — the  generally  received  rule,  as 
recognized  by  all  good  persons  in  respect  to  the  filial  relation  previous 
to  the  investiture  of  the  characteristic  thread,  of  one  also  adopted 
under  five  years  of  age,  [if  uninitiated  in  tonsure  by  the  natural 
father]  would  be  invalidated  ; — and  the  adopter  dying  at  that  juncture, 
iccompetency  [of  the  adopted]  to  perform  his  obsequies  would  result. 


the  filial  n 


27.  On  the  contrary,  this  is  the  meaning  of  the  passage. — Filial 
relation  [to  the  adopter)  of  one  initiated  down  to 
The  correct  cm-  tonsure,  under  the  family  name  of  his  natural  father 
struction  shewn,  being  first  barred, — on  the  repetition  of  that  ceremony 
and  the  rest,  such  relation  is  exempted  from  the  prohibition  :  and 
accordingly,  since  previous  to  the  performance  of  tonsure  and  the 
other  rites  by  the  adopter,  the  servile  state  of  one  initiated  [by  his 
natural  father  unto  that  ceremony,]  and  of  him  who  has  passed  his 
fifth  year  is  intimated  :  after  the  performance  of  that  ceremony  and 
the  rest  [by  the  adopter,]  filial  relation  to  him  is  established.  In 
respect  to  one  whose  initiation  has  not  been  performed  [by  his  natural 
father,]  and  a  child  who  is  under  five  years  of  age,  this  relation  is 
obtained  by  law  alone,  and  this  is  notorious. 


ANNOTATIONS. 

26.  At  that  juncture.]  Thai  is  previous  to  flic  performance  of  (he  rite  of  inves¬ 
titure  of  the  characteristic  thread,  for  which  the  eighth  year  is  prescribed  as  the  V I  ill 
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28.  Or,  there  may  be  this  interpretation  ; — 'a  son  [if  adopted,] 

'  .  though  initiated  as  far  as  tonsure  by  his  natural 

fatller  ia  not  a  son  [to  such  father] the  author 
admitta! ■■  ■  having  thus  premised  such  son  not  to  be  filially  related 

[to' his  natural  father], — the  sentence  ‘anyatascha- 
putratfen ytfti*  (meaning  ‘and  he  acquires  filial  relation  to  another’) 
is  subjoined  as  a.  reason  :  and  thus  the  objection  that  one  term 
1  putr&b’  (son)  and  the  particle  '  cha’  are  unmeaning  is  obviated. 

29.  And  thus,  on  account  of  uniformity  of  import  with  the  text 
Under  which  *  of  Vasishfha  before  cited,  (v  §  23.)  by  the  compound 

chndjdja  occur-  epithet  ‘  ehddadya  in  the  quality  conveyed  by  which 
riiia  iu  (he  text  the  term  ‘  chtiila’  is  not  included,  rites'  commencing 
wuulii  intend  rites  with  that  of  investiture  for  persons  of  a  regenerate 
preceded  by  ton-  tr;})e  wou]q  be  suggested;  but  for  (Jhdras  marriage 
and  so  forth  implied. 

30.  “After  the  fifth  year.”  This  regards  a  Brithmana,  seeking 

the  fruit  of  holiness  resulting  from  the  study  of  scrip- 
cl»use°commi'tnc  tuve*  F°r.  s‘nce  fifth  year  only  is  the  principal 
ins  “after  I  he  fifth  season  f°r  the  investiture  of  the  characteristic  thread 
year,  Ac.”  which  of  one  desirous  of  such  holiness,  as  is  shewn  by  this 
occui s  in  the  sup-  text, — "  For  a  Brahinana  desirous  of  holiness,  resulting 
P°5,etl  tract,  from  the  study  of  scripture,  the  fifth  year,  &c.”— the 
cue  in  5  25.  passage  in  question  has  the  same  foundation.  But 


ANNOTATIONS. 

.  28.  Or  there  maybe  this  interpretation,  Ac.]  In  the  original,  the  two  first  vrrse3  of 
the  supposed  extract  from. the  Rufinas,  cited  in  §  25,  run  thus— ‘  pitur-noiren  .-yah 
pu'rah  sanskfitah  pritliivi-pat.  *  *  a-ehud  antanma  putra  so  putralum-vUi  ehdnv- 
at»h. — Tue  translation  riven,  conforms  with  the  commentary  in  rise.  Dattaka-Mfmnnsa  : 
hut  a  more  literal  version  of  ihese  two  verses  would  be  thus. — “  Oh  !  lor d  of  earth, 
the  son  who  (yah  putrali)  has  been  initiated  under  the  family  name  of  his  natural 
fattier  unto  the  ceremony  of  tonsure,— that,  son  does  not  acquire  filial  relation, 
to  another  (na  pu'rah  sa  putratam-vatichiinyatah.)”  Against  tins  construction,  the 
author  ohjects  justly,  that  one  of  the  terms  putrah  (son),  which  occurs  twice,  and 
the  conjunction  ‘  cha’,  (which  signifies  ‘  and,’)  become  redundant  aud^  unmeaning  : 
were,  as  he  suggests,  the  phrase  ‘na  putrah’  consumed  ns  the  predicate  of  the 
position,  which  preceded  ;  and  irliat  follows,  as' containing  a  reason,  for  this  position; 
this  objection  would  not  apply.— According  to  the  inode  of  construction  adopted,  in  the 
translation,  the  part  commencing  from  'na  pu'rah’  to  t  lie  end  of  these  verses  is  receiv¬ 
ed  as  the  predicate  of  the  position  contained  in  what  preceded. 

29-  By  the  compound  epithet  chu  l.rdya  in  the  quality,  Ac.  Ac.  Ac.)  This  com. 
pound  term  might,  either  signify,  commencing  with  tonsure  or  follnwing  toneme :  if 
the  Infer  construction  be  adopted,  the  compound  would  be  denominated  '  atad-gwna' 
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31.  [In  adoption]  respect  should  be  shewn  to  the  eeverai  pnn- 
In  the  adoption  cjPa'  seasons,  for  the  performance  of  the  npanayoua 
of  H  Ksliatriya  or  rites  of  the  Kshatriyn  and  the  Vai5ya  reapectivofy 
Vnii;va,  respect  For  he  only,  to  whom  authority,  produced  in  tha 
must  ]>e  hud  to  *  lie  principal  season  might  have  attached,  is  capable  to 
for'tilcTr  uiirmya-  Pel'^0,'n’  such  initiatory  rite  at  a  secondary  season  [if 
na  not  qualified  by  the  renewal  of  the  ceremony  of  ton- 

lt  is  oilirrwise  sure,  preceded  by  u  sacrifice  for  male  issue.]  This  was 
in  regard  lo  ton-  before  declared  (v.  §  23). — Butin  regard  to  tonsure, 
au,e-  '  attention  to  the  secondary  season  may  'be  observed  on 

account  only  of  express  passages  of  law. 


32.  ‘  Sacrifice  for  male  issue.’  Since,  a  person  of  the  three  first 

Those  of  the  *r‘*-ies  onb'  >s  competent  to  perform  this  by  such 
three  first,  tribes  person,  the  filial  relation  must  be  completed  through 
only,  can  perform  the  rites  of  tonsure  and  the  rest,  preceded  by  a  sacri- 
the  sacrifice  for  fice  for  male  iSSUe.  But  by  a  Qfidra,  the  same  even 
male  issue.  [is  produced,]  through  the  rite  of  marriage  alone — 

Thus  the  whole  is  unimpeachable. 


The  ancient  33.  And  thus,  the  practice  of  all  the  ancients 

practice  of  adop-  even  ;n  reSpect  to  the  adoption  of  a  son  unlimited  to 
to  'L  y  "pmiod  °is  aD.Y  particular  time  is  upheld.  For,  the  construction 
upheld  under  Lite  suggested  [by  us  of  the  supposed  extract  from  the 
construction  in  §  puranas]  is  self  evident.* 

27  and  30. 


ANNOTATIONS. 

of  the  fifth  year  as  the  limit  of  this  season  has  reference  to  a  Brahmans,  who  is  intend¬ 
ed  for  the  study  of  theology,  for  whose  iuvestiiure,  la  rite  which  precedes  the  acquisi¬ 
tion  of  letters,)  that  year  is  prescribed.— He  accordingly  argues  that  iu  respect  to 
others  not  so  destined  it  is  meant  that  the  eight,  year,  which  is  the  primary  time  for 
the  performance  of  that  rite,  limits  the  more  appropriate  season  for  the  adoption  of 
such  persons  :  that  is,  that  a  sacrifice  for  male  issue  must  be  performed,  where  one 
who  has  passed  his  eighth  year  is  adopted. — The  author,  though  he  does  not  admit  the 
authenticity  of  the  passage  attributed  by  some  to  the  Puranas,  yet  construes  it  so  as 
to  conform  with  his  own  doctrine  ;  >iz..  that  by  the  observance  ofasaciifice  for  male 
issue,  and  the  subsequent,  renewal  of  initiatory  rites,  one.  though  adopted  after  the  prin¬ 
cipal  season  for  the  performance  of  the  rite  of  investiture  of  the  characteristic  cord 
may  acquire  filial  relation. 

31.  Respect  should  be  shewn  to  the  several  principal  seasons,  Jrc.]  Different  seasons 
are  prescribed  for  the  performance  of  the  upanayana,  or  rite  of  investiture  of 'the 
characteristic  cord,  and  other  peculiar  marks,  on  a  B Allmans,  Ksliatriya  and  Vaiqya, 
respectively.— These  seasons  arc  indicated  in  the  following  text  of  Yajfivsvalkya, 
translated  according  to  the  commentary  in  the  Mit'iksharti.  The  Upanayana  rite  of  a 
Broh  i-ana  takes  place  in  the  eighth  yearfrom  conception  or  the  eighth  year  of  his  age  *. 
of  Kshatrivas  in  1  lie  eleventh  ;  or  Vai  ryus  in  the  tw*-lfth  year  [from  their  conception  Of 
bivt.li  respectively.]  Some  bold  according  [to  the  custom]  of  the  peculiar  fam'ly 
[of  the  individual. j”  Author  text,  of  the  same,  another  relative  to  the  extent  of  the 
period  for  the  periormance  of  this  rite  occurs. — “  The  period  for  the  performance  of 
this  npnuayaua  rite  of  a  Brihmana,  Ksliatriya,  and  Vaiqya  respectively,  extends  to 
the  sixteenth,  twenty-second  and  twenty-fourth  years.  Subsequent  thereto  should 
the  rile  he  unperformed,  ihey  become  outcastes  and  uninitiated  persons,  excluded  from 
participation  in  religious  rites,  and  incapable  of  being  taught  the  Saritrf;  except  on 
the  performance,  of  a  sacrament  denominated  VrAtjastoma.” 


['AKA-CHAX'DRIKA'.  .SRC.  0. 


34.  Also  in  the  same  manner  under  the  second  interpretation, 
Or,  tinder  the  (§23)  the  exclusive  filial  relation  to  the  natural  father! 
construotigo  in  j  of  the  adopted  son,  whose  tonsure  has  been  completed, 
28,  the  passage  having  been  first  barred  by  theconjunction  ‘  and’  in  the 
Ivexpladiedasim-  seutu[lce> — "  aT1(l  he  acquires  filial  relation  to  another" 
porting  the  cort-  ~a  common  relation  to  the  natural  and  adoptive  lathers 
inon  relation  to  is  .obtained  ;  on  account  of  both  even  having  perform- 
both  hthers  uf  ed  initiatory  rites  :  and  this  must  be  understood  where 
one  adopted  after  '  there  may  'be  a  stipulation  to  this  effect  between  the 
onsure.  ,  two, — “This  is  son  to.  us  both,”  and  such  ohlv  is 

called  a  DvySmushyttyana  having  two  fathers,  and  belonging  to 'two 
families. 


35.  But  n 


n  that  the  Rshctraja  or  son  of  the.  ’ 
'.wo  fathers  1  Accordingly  IJaril 


file 


the  son  of'  two  [“  1’hc  husband]  living,  [at  the  time  of  the  ‘‘appoint- 
fathers  c»u  only  ment]  they  call  [the  offspring  of  the  same)  the  son 
hr.  the  son  of  the  of  the  wife:  for  [the  natural  father]  has  no  eontronl 
We  lechma",  over  him.  Were  he  dead  [at  such  time,]  they  call 
a  6  '  him  DvySmushySyann  :  for  there  can  be  no  doubt 

as  to  who  was  the  natural  father.”  Manu  says,  “  But  the  owners 
of  the  seed  and  of  the  soil  may  be  considered  in  this  world  as  joint, 
owners  of  the  crop,  which  they  agree  by  special  compact,  in  consider  ¬ 
ation  of  'the  seed  to  divide  between  them. — The  special  compact  pro¬ 
posed  is  a  stipulation  between  the  owners  of  the  seed  and  soil,  both 
destitute  of  male  issue,  to  this  effect, — “  Mine  is  the  soil,  thine  the 
seed  :  the  offspring  produced  shall  belong  to  both.”  Conformably, 
there  is  this  text, — ■“  A  son  begotten  by  one  who  has  no  male  issue 
on  the  wife  of  another  man,  under  the  legal  appointment,  is  lawfully 
heir  and  giver  of  funeral  oblations  to  both  families.’* — But  this 
relationship  in  question  does  not  appear  io  apply  to  the  son  given  ;. 
on  the  contrary,'  the  following  passage  of  Manu  before  cited  is  conclu¬ 
sive  even  of  an  opposite  meaning.  “  A  given  son  must  never  claim 
the  family  and  estate  of  his  natural  father.” 


36.  Should  this  be  contended,  it  is  wrong ;  the  relation  to  both 
Over  ruled ;  the  fathers  of  the  son  given  also  is  established  :  since  by 
general  adopted  referring  to  this  text  of  Baudhayana, — “  What  is 
son  may  be  sou  of  declared  in  respect  to  one  even  of  many,  regulated 
two  fathers.  by  the  same  law,  let  him  perform  that.,  for  the  whole 

even.  They  are  considered  of  the  same  description.” — the  rules  regarding 
the  son  of  the  wife  are  obtained  in  respect  to  the  coo  given  and  the 
rest  likewise: — and  the  following  text,  has  a,  genera)  application  in  the 
PravaridhySya.  of  SunkhyAyana, — "  lie  should  perform  two  funeral 
repasts,  or  at  one,  contemplating  them  separately,  he  should  designate 
at  each  oblation,  both  the  adoptive  and  natural  fathers  :  togidln'r  with- 
the  t  wo  ancestors  in  immediate  ascent  above  each.” 


;«7.  Accordingly  Katya-shUillm.  t)V  tin:  compendious  rate,— V  of 

. |  i,,  «>w>liit*:l)vyJiiOusl>v<vmi!W  oi  both, tec.” — having  ptti- 

NHvi.-slia.llia.  pounded  a  relation  to  both  families  (metaling  the 
1  n  ]  t  I  !  f  l  s  1  itc  Dvy6mu»byi(yaqM, 

(  o  i  i)  1  )|1  s  by  analogy,  the  rale 

i^i nb ijS  tlivoc  | i,o  sons  given  and  the  rest,]  by 
another  aphorism,  commencing,---'"  of  .sons  given  and  the  rest,  like  the 
I  “»  ill  A  —  II  |I  lly  the  commentator  :* — 

I  It  D  >  £  n  1  v  'i  ntlt  mthor  mentions  those 

101.0111)0 etelj  SO, —  Of  sous  se  en  and  the  rest,  &c.”  uf>to  these  only, 
not  to  issue  bnvond,  [does  the  connection  to  both  families  extend.]  If 
die  iiiitiutoiy  mss  are  purloimed  by  the  first  only  [the  family  is  his :] 
.ora,  11  oy  xne  adopter,  mat  ol  tlic  latter  on  account  of  priority. 
Through  him  only  in  the  case  of  descendants  beyond,  [the  family  is 
determined.’] 

38.  The  intent  of  this  explanatory  passage  is  this. — As  in  the 
■\ml  explained  rase  °*  ^he  son  t'*ie  ''v'^3> — should  there  be  an  agree¬ 

ment  between  the  two,  the  adopted  son  participates 
in  the  family  of  both:  otherwise  where  the  whole  of  the  initiatory 
rites  have  been  performed  by  the  natural  father  only,  he  shares  the 
.family  of  such  father  ;  but  in  the  case  of  the  initiation  being  performed 
by  the  adopter,  in  that  of  the  latter, — that  is  the  adopter,  on  account 
of  '  priority,’— meaning  superiority.  ‘  Through  him  only,  in  the  case  of 
descendants  beyond,  the  family  is  determined. 

"■!}.  Accordingly  Pailhinfsi.  Those  sons  given,  purchased,  made, 
,,  .  .  and  the  son  of  an  appointed  daughter,  who  are  in  such 

fin*''  O0U  ease  affiliated  through  the  adoption  of  a  holy  saint  by 
another,  are  sons  of  two  fathers.” 

40.  The  meaning  is.  Where  a-  mutual  agreement  between  the 
natural  father  and  adopter  exists ;  [those  affiliated] 
Explanation  oi  through  the  adoption  of  a  holy  saint,  that  is,  one 
ms  text  winch  propounded  by  a  holy  saint,  are  DvySmushyify- 
.. tailor.^.  Mth  .•  ,inag — .pbisis  clearly  declared  [w  the  prayoga-parijata,] 
"  Sons  Given,  purchased,  and  the  rest  are  sons  of  two 
fiithcrs  :  their  marnasrc  may  not  take  place  in  either 
family  even,  as  was  the  case  of  bnnga  patella, 

11  i  1  o  of  a  sou  given  as  DvyamushvAyana,  cannot  obtain 

Oli'eciior  that  »in«e»  the  property  of  the  natural  father  in  such  son 

a  sin  givcu’  can-  not  being  extinguished,  the  rule  for  the  gift  proponnd- 
i.ot  'op'  ?  Uni-  nd  in  the  text, — “  Whom  the  father  or  mother  may 
nivsi-viyana.  give,  &c” — would  be  unmeaning. 

!■"  Tins  must-  not  be  affirmed.  From  gift,  preceded  by  an  agree- 
,  ment,  such  [as  that  premised,]  in  the  case  in  question 

u  1  »v»n,  the  common  relation  [to  both  fathers,]  of  such 

i>n  ].  ]-  e  t  ibhshed ;  like  the  property  of  the  owner,  (since  he 
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himself  is  one  of  the  objects,)  in  water  made  common,  (as  a  l  iver,  and  so 
forth,)  by  a  relinquishment,  alluded  to  in  such  passages,  as  that  sub¬ 
joined,)  the  object  of  which,  is  every  creature :  and  which  extinguishes 
the -peculiar  property  of  the  individual  himself.  “  This  water  is  relin¬ 
quished  by  me  as  common  to  all  beings,  let  all  creatures  enjoy  it  by 
bathing,  drinking,  and  immersion."  Enough  has  been  said. 


SECTION  III. 


Funeral  rites .  performed  by  the  absolutely  adopted  son, — by  the 
Dvytlmushydyana— Relation  of  Sapinifa,  in  the  families  of  Ike 
adoptive  and  natural  fathers  respectively. 


1.  Next,  the  funeral  rites  performed  by  a'  son  given  are  deter- 
An  adopted  son  mined.  In  respect  to  these,  although  the  son  given 
and  the  real  legi-  he  first  adopted,  yet  the  legitimate  son  existing,  he 
timate  sod,  being  is  not  competent  to  officiate  in  the  sixteen  funeral 
co-existent,  the  repasts,  ending  with  the  Sapindiitarana;  for  his 
latter  performs  superiority  in  rank  is  barred  by  Devala  [who  says,] 
the  exeqtual  rites.  «/  real  iegitimate  sou  being  subsequently  born, 
superiority  of  rank  from  age  does  not  vest  in  them.”  And  a  text  of 
Yajiiavalkya  recites ;  “  Amongst  these,  the  next  in  order  is  heir 
and  presents  funeral  oblations,  on  failure  of  the  preceding.  Otherwise 
the  adopted  son  in  every  respect  resembles  the  real  legitimate  one.” 


2.  A  special  distinction  obtains  at  the  funeral  repast,  on  the 
anniversary  of  the  day  of  death.  Accordingly  JSta- 
obtabLs exoeptlon  karna.  “  Annually  (pratyabda)  let  the  son  of  the 
wife  and  legitimate  son  perform  [obsequies]  according 
to  the  Parvana  form :  the  other  ten  sons  should  perform  a  rite  dedicated 
to  a  single  ancestor,”* 

Explanation.  3.  ‘  The  other  ten,’ — the  son  given,  and  the  rest. 

4.  Parfisara  likewise. — "  [A  funeral  repast,]  by  the  legitimate  son 
Paiasara,  con-  for  a  father,  who  has  departed  this  life,  on  all  occasions 
firms.  is  in  honor  of  three  ancestors  :  that,  by  those  belong¬ 

ing  to  more  than  one  family,  (aneka-gotra)  is  consecrated  to  a  single 
ancestor,  on  the  anniversary  of  the  day  of  death." 


■  5.  "By  those  belonging  to  more  l.lia i 

Explanation.  Mpaning  those  belonging  to  two  familii 


lie  family,” — 


B.M-SitUV, 


The  legitimate  son.  ami  tl«.  son  of  the  wife  also,  if  they 
Acwiiiiiit  to  preserve  a  consecrated  five,  are  competent  to  perform  a 
.in hoi'iiics  Parvana,  or  double  rite.  For,  the  text  of  Jivala, — 

,',l,  the  legitimiiie  -  Uy  one  preserving  a  consecrated  fire,  the  funeral 
s lit’  Wife  iTthri  rel,af!t  is  t"  1,e  performed  always  after  the  Pirvana 
preserve  a  toiisli-  •’or"1" — corresponds  with  the  Matsya-PurSna.  "By 
oral  til  (ire,  per-  those,  other  than  the  real  legitimate  son,  and  the  son 
iorm  a  Pm  mini  of  the  wife  indifferently,  whether  they  do  or  do  not 
ntc,  ami  flic  nd-  preserve  a  consecrated  fire,  a  rite  in  honour  of  a  single 
aB chcStances,  anjTstor  w  to  he  performed.  This  is, an  established 

i.  An  aphorism  of  oankhySyana  propounds  a  distinction  in 
respect  to  the  observances  prescribed  for  the  DvyS- 
mushySyana.  "  Having  duly  performed  the  prepara¬ 
tory  ceremonial  called  avanejana,  where  there  may  be 
a  diversity  of  fathers,  both  at  each  oblation.” 

8.  Where  there  may  be  a  diversity  of  fathers  at 
each  oblation,  both  the  natural  lather  and  the  adopter. 
— '■  let  him  celebrate”  as  is  understood. 

Praviir&lhyrfya  also:  “  Those,  who  are  begotten  by  a 
paternal  uncle,  for  the  obsequies  of  a  single  person, 
are  the  sons  of  the  adoptive  father  only.  Then,  it’ 
there  be  no  issue  begotten  on  their  [the  natural 
fathers’]  wives,  lot  [the  sons  begotten  on  the  wives  of 
others.]  take  the  estate  and  offer  in  their  honor  obla¬ 
tions,  consecrated  to  three  ancestors,  if  however,  there 
should  be  [such  issue,]  still,  such  sons  should  present 
iuneral  cakes  to  both  even.  According  to  the  text  of 
a  venerable  saint,  [the  adopted  son]  should  perform 
two  funeral  repasts,  or  at  one,  contemplating  them 
separately,  he  should  designate  at  each  oblation,  both 
the  adoptive  and  natural  fathers ;  together  with  the 
two  ancestors  in  immediate  ascent  above  each.” 

neaning  is  , — where  there  may  be  no  express  agreement- 
on  the  part  of  the  adoptive  father  [that  the  adopted 
sons  shall  belong  to  both  ;]  and  [the;natural  father,] 
may  not  nave  other  offspring:  and  where  there  may  be  such  agree¬ 
ment  hv  that  person,  and  such  offspring  may  exist,  relation  to  both 
fathers  obtains.  In  the  passage  cited,  an  option  in  respect  to  perform¬ 
ing  distinct  funeral  repasts  or  otherwise  is  contained. 


ANNOTATIONS. 

7.  Ceremonial.  called  avanejana.]  This  must  precede  the  presenting  of  the 
ne, a!  cake,  and  consists  in  pouriug  from  a  vessel  on  the  kuifa  grass  os  which  tiic 
me  is  Offered  water,,  white  flowers  and  sandal  wood  previously  mixed. 
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11.  Nor  does  this  [merely]  refer  to  tlie  son  of  the  wife  ;  for  by 
Die  rule'  the  compendious  rule  of  Satya-shSdha, — “  of  sons 

tion isgenera!!”  giveu  anJ  the  rest  like  the  DvyJtmushyflyana,  &c.”— 
the  rules  regarding  such  son  areshewn  to  be  applicable, 
also  to  the  general  adopted  son  who  may  be  son  to  two  fathers. 

1'2.  .  Accordingly  HSrita.  “  Of  these,  in  the  first  place,  the  tute- 
A  passage  of  saints  °f  the  natural  father  [are  those  of  the 

Harita' conform*.  adopted  son].  He  should  perform  two  several  sets  of 
*  funeral  oblations,  each  consisting  of  two  ;  or  designate 
both  in  each  (eka)  oblation  [of  one  set ;]  his  son — in  his  second,  his 
grandson,  in  his  third  [should  do  the  same].  Some  hold  three  to  be 
partakers  of  the  wipings  ;  others,  that  they  extend  to  the  seventh 
degree." 

13.  ‘  Of  these’— That  is  from  amongst  these  fathers,  in  the  first 
His  text  ex  I>lilcc  tlle  set  tutelary  saints  of  the  natural  father 
.piamed.  ‘  —in  the  second  that  of  the  husband  of  the  wife  [are 

those  of  the  adopted  son  who]  has  thus  two  sets  of 
tutelary  saints. — “  In  each  (eka)  oblation”]— a  repetition  [of  the  word 
‘  eka’]  is  understood  on  account  of  the  text  of  Apastamba.  “  If  son  to 

both  lathers,  “he  should  designate  both  at  each  several  oblation.” _ 

■  ‘  In  his.  second’]  at  his  oblation  to  his  grandfather,  the  son  of  the 
DvySmushy/iyana.  ‘  In  his  third.’]  That  is,— at  his  oblation  to  his  great¬ 
grandfather,  the  grandson  of  the  DvySmushySyana. 

14  But,  if  the  adoptive  father  died  first,  [the  son]  should  present 
Rales  as  to  the  the.oblation  [first]  to  him  ;  if  the  natural  father  then 
orderinwhicb  the  to  the.  natural  father  ;  should  both  have  died  [at  once,] 
S0T'°f  ‘5°fathfe,"  then  let  him  present  first  to  the  natural  father  and 
'funeral  rites  of  hist  to  the  adoptive..  MSrichi  declares  this.  “  He  who 
his  fathers  res-  may  Be  procreated  on  a  widow  by7  a  kinsman  or  one 
[actively  shewn  unrelated  should  first  present  the  oblations  to  and  per¬ 
ky  MAriehi.  form  the  observances  of  the  funeral  repast  in  honour  of 
the  adoptive  father,  and  after  this  to  the  natural  father.  If  in  any 
instance  the  adoptive  father  should  survive  [the  natural  one,]  let  the 
issue  present  [the  oblations]  first  to  the  natural  father :  but  the  same 
must  be  given  [to  him]  last  [should  he  survive;  the  adoptive  father] 
being  dead.  If  both  may  have  died  [together,  the  oblation  must 
be  given,]  first  to  the  natural  father  :  after  him  the  son  should  present 
the  same  to  the  adoptive  father.  Should  it  not  he  first  offered  to  the 
natural  father,  it  does  not  endure.” 

Whose  text  15.  By  this,  the  performance  of  a  pfirvana  rite, 
intimates  that  ),y  the  son  of  both  fathers,  on  the  death  of  either 
fathers  is  to  fiv™  is  shewn. 


i  •>.  In  the 


T!ic  snino  ruin 

applies  to  1  tit*  in.‘i- 
lo  nKtl  singly 
oit.lirr  multier.)  of 

tiiinly  a vo  the 


me  manner.  i.y  |»irity  of  reason,  where  there  may  be 
livcisitv  of  mother.':,  the  Mies  of  the  natural  mowers, 
:  ft  1st  designated  l.v  a  son.  who  is  son  to  two  fathers, 
the  fiiiiei.il  repast,  (suggested  by  the  passage  sab- 
ned;  in  honour  of  the  maternal  grandsiree  :  *ubse- 
,  the  siren  of  her.  who  is  the  adoptive  mother 
Where  the  paternal  sires  are  honoured,  there  oer- 


17,  But  theabsohitely  adoptedson  presents  oblations  to  the  father 
Bttlnof, soir.  the  and  the  otlmv  ancestors  of  his  adoptive* mother  only  ; 
rase  of  the  nliso-  for  he  is  cap;..!  il«  of  performing  the  funeral  rites  of  that 
lute  adopted  som  mother  only  :  and  thus,  in  conformity 'with  the  spirit 
ol  the  sentence.  He  is  | destined]  to  continue  the  line  of  his  ances¬ 
tors,” — which  is  sub]omcd  as  the  reason,  [in  the  text  ofVaaishtha],  the 
prohibition  [therein], — ■■  let  not  a  man  give  an  only  son,”  refers  to  au 
adopted  son,  other  than  the  DvyaiiiushySyana,  or  son  of  both  fathers  ; 
for  [where  the  adopted  son  is  such.]  no  extinction  of  lineage  ensues,  as 
has  already  been  declared.* 


The  relation  as  BS.  '1  he  relation  as  sapmda,  is  next  considered, 

sapinda,  extends  This  extends  to  three  degrees ;  in  the  family  of  the 
to  three  degrees  natural  father,  by  reason  of  consanguinity  :  and  in  that 
ill  either  family.  0f  +]K,  a,l0ptev,  through  connection  by  the  funeral  cake. 


19.  Tins  KavshnSpni  declares. — As  many  as  there  may  be.  de¬ 
ft '  rsh  n  a' i  ‘  SleC!5  ottore-lathers :  with  so  many,  their  own  fore-fathers. 

shews  this”  ^ " '  hit  sons  given  and  the  rest  associate,  the  deceased.  In 
order,  their  sons  with  two  fore-fathers,  their  grandsons 
with  (samam)  one  [should  do]  the  same. — The  fourth  degree  is  exclud¬ 
ed.  This  [relation  of  sapimbij  extends  to  three  degrees.” 

20.  This  is  the  meaning  of  the  text,  according  as  the  deceased 
Fvnlanafim,  adoptive  fathers,  may  be  sons  legitimate,  adopted 
J' p  '  [absolutely],  or  ol  two  fathers  :  as  many  as  there  may 

be  degrees  of  fore-fathers,  three  or  six.  with  so  many,  let  sons  given, 
and  the  rest  associate  them; — that  is — connect  by  admixture  of  funeral 
cokes. — Of  the  cases  in  question,  where  the  adoptive  fathers  are  real 
legitimate  sons  [the  fore-fathers,  with  whom  their  association  is  to  he 
made,]  are  three,  viz.  the  father,  paternal  grandfather  and  great-grand¬ 
father  ;  where  sous  adopted  absolutely,  three,  viz.,  their  adoptive  father, 
grandfather  and  great-grandfather ;  and  where  sons  of  tym  fathers,  six, 
viz.,  their  natural  father  and  the  other  two,  and  their  adoptive  father, 
and  the  other  two. 


21.  Aud  thus  it  is  intimated,  that  those  who  are  the  revered 
Enlarged  on  objects,  contemplated  at  a  pSrvana  rite,  performed  by 
”  '  the  adopted  son  himself  are  the  same  at  the  sapindi- 

karana  ceremony  also  celebrated  for  the  adopted  son  by  his  own  son : 
and  the  sons  of  an  adopted  son  should  perform  his  sapiodi-karana  with 
*  V  Supra,  Sect,  j.  *  is.  *7. 
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his  adopter,  and  two  out  of  the  three  fore-lathers  of  this  latter. — And 
in  the  same  manner  the  grand  sons  of  the  adopted  son  should  perform 
the  same — that  is,  the  association  of  their  own  fathers,  by  admixture 
of  funeral  cakes  with — (for  ‘sama’  is  used  by  Karshnajini  in  the  sense 
of  this  preposition,)  the  adopted  son,  the  adopter,  and  one  out  of  three 
fore-fathers  of  that  person;  viz.,  the  father  of  the  adopter. 

22,  'The  fourth  degree  is  excluded.’]  Whatever  person,  at  any 

,  .  '  time,  performs  the  ceremony  of  sapiiidi-karana  for  any 

coutmue 1 0  a,  one  does  the  same  with  three  fore-fathers  only  .of  that 
individual; — by  this,  [which  is  the  meaning  of  what 
preceded  the  passage  cited]  the  exclusion  of  the  fourth  degree  is  estab¬ 
lished.  The  propounding  the  same  position,  [by  the  passage  in  ques¬ 
tion,]  in  conformity  with  the  rule  of  logic, — “  a  position  having  been 
established,  its  re-introduction,  is  for  the  sake  of  a  peremptory  rule”- — is 
meant  to  bar  the  relation  as  sapinda  [to  the  adopted  son],  of  those,  who 
(in  the  case  of  a  real  legitimate  son,)  would  have  partaken  of  the  wip¬ 
ings  of  the  oblations  ;  by  reason  of  their  being  precluded  therefrom 
.  [in  the  present  case].  The  author  declares  this  very  position  [in 
subjoining]  ‘  this  that  is  ‘this  relation  of  sapinda,  &c.’ 

23.  And  thus,  the  general  relation  of  sapinda,  extending  t-o  the 
The  mineral  seven('h  degree,  which  is  propounded  in  the  Matsya- 

relaiionof  sapiijda  pur£na,  in  the  text  subjoined,  is  barred  by  the  special 
extending  to  the  rule  in  question. — “  The  fourth  and  the  rest  in  ascent 
seventh  degree  is  are  the  partakers  of  wipings,  the  father  and  the  others 
thus  barred.  participate  in  oblations  of  food,  the  seventh  presents 
the  same. — The  relation  by  oblations  of  food,  of  these,  extends  to  the 
.  seventh. degree.”  Consequently,  the  contrary  doctrine  suggested  by 
HArita,  in  this  passage, — -They  propound  the  partakers  of  the  wipings 
to  be  three,  or  according  to  some,  they  extend  to  the  seventh  degree” — - 
is  consistent,  [as  the  opinion  of  the  opposer  of  the  correct  doctrine.] 

24  This  very  position  is  elsewhere  compactly  declared. — “But 
The  same  po-  of  adopted  sons,  the  relation  of  sapinda  extends  to 
sitiouis propound-  three  degrees,  in  the  family  of  the  natural  father ; 
ed  m  another  and  in  like  manner  in  that  of  the  adopter,  this  is  a 
authority.  fixed  rule.” 


25.  This  relation  of  sapinda  extending  to  three  degrees  in 


This  relation  of 
sapinda  however, 
in  both  families 
only  applies  ini  he 


famlies,  is  propounded  in  respect  to  the 
fathers  :  for  his  performing  the  ceremony 
tion  by  admixture  of  funeral  cakes,  with 
three  ancestors  is  declared  [by  Karshnajin 


connection  bv  funeral  oblations  of  the  absolutely 
adopted  son  obtains  m  the  family  of  the  adoptive  father  only  :  on 
account  of  the  extinction  oi  the  iuneral  (dilation  of  him,  who  hath 


given  away  hts  son,  intimated  m  the  following  text,  of  Mann,  before 
cited — “Agiven.son  must  never  claim  tbc  family  and  estate  of  the 
natural  father  ;  the  funeral  cake  follows  the  family  and  estate  ;  but  of 
hint,  who  has  given  away  bis  son  Die  obsequies  fail.” 


20.  I’hi;  sou'--  given.  purchased.  mid  tin:  rest who  are  adopted 
from  those  of  Ids  own  general  laimlv  bv  observance  of  form  acquire  in¬ 
duction  into  the  family  [of  the  adopter]. — But  the  relation  of  sapinda 
is  not  included.”  The  meaning  is — sons  given  and  the  reefc  though 
adopted  from  those  of  Ins  own  general  family  by  the  observance  of 
form  only,  participate  in  the  family  [of  the  adopter],  But.the  relation 
of  sapinda  is  not  established  in  them  :  and  such  relation  not  obtain¬ 
ing  in  those  belonging  to  the  same  general  family,  of  course,  it  can  not 
subsist  in  those  of  a  enrterent  general  family.  As  for  this  text  of 
Vriddha  Gautama,  it  is  prohibitory  of  the  relation  of  sapiyida  extending 
to  seven  degrees,  which  might  be  inferred  from  analogy  to  the  real 
legitimate  soil  :  or  it  bars  tiie  impurity  for  ten  days  and  so  forth, aris¬ 
ing  from  the  relation  of  sapinda.— But  it  does  not  prohibit  totally  such 
relation  on  account  of  the  several  texts  before  cited. 


The  imparity  of  the  adopted  non  on  occasions  of  birth  and 
death — His  marriage. 


1.  Next  the  impurity  and  so  forth  of  the  adopted 
son  [on  occasions  of  birth  and  death,]  is  determined". 
In  respect  to  this  topic,  [it  is  to  be  observed,  that] 
there  is  no  reciprocal  impurity  of  the  absolute  adopted 
son  in  the  family  of  the  natural  father;  for  relation  to 
his  family  and  the  presenting  in  his  honour,  funeral 
oblations  being  barred,  the  extinction  of  uncleanness  is 
an  obvious  consequence.  But  the  impurity  of  the 
Dvy£mnshy£yaga,  is  in  both  families. 

2.  In  the  Brahma-purS.ua  [it  is  written,]  “  the  son  given,  the  son 
In  the  Brahma-  self  given,  the  son  made,  as  well  also  the  son  purchased, 

purina  the  impart-  and  the  deserted  son,  who  are  always  to  be  cherished, 
ty  is  declared  to  belong  to  a  different  family  present  distinct  oblations, 
last  three  days.  and  perpetuate  a  different  lineage,  and  on  occasions  of 
birth  and  death,  become  impure  for  three  days.” 

3.  ParasSra.  “  On  occasions  of  birth  and  death,  impurity  for  three 
Parasara  con-  days  is  ordained  for  him,  who,  whether  of  a  differentor 

firms.  of  the  same  general  family  by  the  will  [of  the  adopter] 

is  initiated  and  adopted.” 

4.  -•  So  also,  excepting  the  legitimate  son  on  the 

nass«*n0f  'th*'  death  and  birth  of  the  son  of  the  wife  and  the  rest, 
Brahniaumrana  6  a  general  impurity,  lasting  three  nights,  always  take 
place  in  every  tribe.— -This  is  a  settled  point.” 


the  absolute 

procalimpurityin 
the  family  ol'  the 
natural  father, 
does  not  obtain. 

But  in  both 
families,  i  n  t  h  e 
case  of  the  Dvva- 
musliyayana.  * 
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•Always*  oe 


‘  Always— subsequent  even  to  the  investiture  of  the  charac¬ 
teristic  thread.  As  the  relation  of  one,  though  of  the. 
ring  in  which  is  same  general  family,  to  the  family  of  his  adoptive  fa  ther 
expt*hi«t,aniJ  the  is  attained  through  the  observance  of  form,  after  the 
gewmt  posilioa  previous  extinction  of  relation  to  the  family  of  his 
argued  to  be  cor-  ,iatuva]  father  ;  there  is  no  distinction  between  an 
t#  adopted  son  of  a  different  general  family,  [and  one  of 

the  same.]  Therefore,  theuncleanness  for  three  days  propounded  in 
the  text  in  question  [indifferently  for  either]  is  even  proper. 


G.  Thus,  where  the  adopted  son  may  he  unmarried,  the  offence 
The  offence  of  .  of  parivedana*  is  not  incurred  by  the.marmge  of  a 
parivedana  can-  legitimate  son  subsequently  born :  nor  is  there  any 
not  be  incurred.  objection  against  an  adopted  son  marrying  before  his 
elder  whole  brother. 


But  the  adopted  7.  But,  since  the  extinction  of  his  relation  by  obla- 
ahy  fenale  of  athe  *-ions  of  food  in  the  family  of  the  natural  father  is 
•  family  of  his  real  shewn,  the  marriage  of  an  absolutely  adopted  son, 
father,*  and  the  might  take  place  therein:  and  the  marriage  of  a 
ByyimushyA-  Dvyfimushyiiyana  with  the  issue  of  a  female  remov- 
yana,  one  remov-  e<j  jn  relation  more  than  three  degrees  would  be 
three  degrees.  ProP«r; 


8.  It  is  not  so  ;  for  in  the  text  of  Mann,  subjoined  of  which  (on 
.  account  of  the  conjunctive  particle  ‘  and’)  the  con- 
T  rhlcd  °tI0U  s^rl'ction  is — ‘  who  is  not  connected  as  Sapinda,  to  his 
pv-er"^  '  father  [as  well  as  mother ;]’ — the  term  ‘  father’  is,  used 

'  to  exclude  [from  marriage,]  a  female  related  as  Sapinda  to  and  belong¬ 
ing  to  the  general  family  of  the  natural  father  also  of  an  adopted 
son,  although  exclusively  belonging  to  the  family  of  his  adoptive 
father. — “  She  who  is.  not  connected  as  “  Sapinda  to  his  mother  and 
“  father,  and  not  belonging  to  the  general  family  of  either,  is  approved 
“  amongst  twice  horn  men  for  espousal  and  connubial  intercourse.” 


!).  Nor  must  it  be  argued  that,  still,  where  the  father  1 
A  further  ob-  a^°I,*,e<^  son  might  himself  be  Yin  adopted  s 


would  be 
removed  in  relation 
degree ;  since  her  relation  as  Sapim 
family  of  the  lather  arc  wanting.  . 


a  such  father  beyond  the  thir 
.  t.o,  and  being  of,  the  goner; 
ecanse,  the  relation  of  .Sapim) 


ANNOTATIONS. 

5,  Subsequent  r volts,  Ac  ]  Three,  ilsys  sre  the  period  prevail 
nesi  of  *  person  ..previous  to  investiture  of  the  characteristic  Hire; 
it f- a t  ]i  and  birth. — The  author  obviates  an  inference,  that,  the  peril 
for  the  adopted  sou  i»  so  merely  in  case  of  his  investiture  not  baric 


See  L>.  51.  Note 


Hindu' 


i.  aw- hooks. 


in  question  doer,  not  apply  to  marriage:  but  is  an  universal  relation 
of  that  denomination,  predefined  as  extending  to  the  seventh  degree 
in  the  line  of  the  father  and  to  the  fifth,  in  that  of  the  maternal  grand  - 
father. — Thus  there  is  no  inconsistency.  These  several  description*  of 
relations  of  Sapinda  will  he.  enlarged  on  in  their  appropriate  places 


SECTION  V. 


The  accession,  by  inheritance  of  adopted  sons  lineally  and 
collaterally — in  the  case  of  Cs&dms — 
of  the  Dvyaumshyayana, 


1.  The  inheritance  of -the  adopted  son  is  next 
ptopounded.  On  this  subject  Vrihaspati  says, — "  the 
real  legitimate  son  alone  is  master  of  the  paternal 
estate  :  lor  the  sake  of  Direction,  Jet  him  allow  suh- 
■■  sistence  to  the  rest.” 


i.  ■  1  he  rest.’]  'Those  who  are  excluded  from 
participating  in  the  estate — ‘  Affection.’ — Love. — 
•  Subsistence.  — Alimony. 


Ymno  also. — "  Sons  are  pronounced  by  intelligent  saints  to 
nn  I  in,  “  twelve  :  of  these,  six  are  kinsmen  and  heirs  ;  and 
“  six  kinsmen  but  not  heirs.  Those  versed  in  the 
“  distinctions  of  class  declare  that  the  first  is  the  one 
“  begotten  by  the  man  himself  :  the  second,  the  son  of  the  wife  ;  the 
“  third,  the  son  of  the  appointed  daughter  ;  the  fourth,  the  son  of  the 
'•  twice-married  woman  ;  the  son  of  the  unmarried  daughter  is  con- 
“  sidered  the  fifth  :  and  [the  sixth,]  the  son  secretly  bom  in  the  man’s 
"  house.  These  six  present  funeral  oblations — The  son  deserted,  and 
"  the  one  received  with  a  pregnant  brute,  the  son  given,  and  the  son 
“  made,  and  hltldv,  the  son  purchased,  and  the  soil  presented  by  him- 
“  sell  :  These^  six,  whose  filial  relation  proceeds  from  an  overt  act  of 

4,  iNfoda  “  The  real  legitimate  son ;  the  son  of  the  wife 
*•  by  appointment  ;  the  son  of  an  appointed  daughter  ; 
“  the  son  of  an  unmarried  daughter  ;  the  son  received 
“  with  a  pregnant  bride  ;  the  sou  of  hidden  origin  ; 


ANNOTATIONS. 

3.  These  six  whose  filial  relation,  &c.]  The  terms  of  the  original  are  ‘  elc- 
sougamotpannah.'— This  expression  disjoined  may  be  construed  ns  containing,  or  not 
containing,  before  sanqaina  a  privative  a.  According  to  cither  mode  of  const  rue  non, 
a  dillieulty  presents  itself  of  rendering  the  compound  epithet  qt  etc  (these)  so  as  to 
apply  to  the.  six  sons  alluded  to,  and  not  be  applicable  to  the  other  six.— The  Sanscrit 
reader  will  perceive  that  a  translation  has  been  adopted,  which  it  cannot  be  pretended, 


“  the  son  of  sr twice-married  woman  ;  the  deserted  son  ;  the  son  given  ; 
“  the  Son  porch  ased  ;  the  son  made  also ;  and  the  one  given  by  himself; 
“  thqp  are  declared  to  be  the  twelve  descriptions  .of  sons.  Of  these, 
“  six-Me  heirs  to  kinsmen  and  six  not  heirs  to  kinsmen.  Each  ac- 
“  cording  to  priority  in  order  is  considered  as  superior;  and  the  last 
"  successively  as  inferior.  On  the  death  of  the  father,  according  to 
“  their  Order  they  succeed  to  his  estate.  On  defect  of  each  preceding 
“  more  worthy,  let  the  next  less  worthy  son  obtain  the  estate.”  ° 

on  default  of  each  preceding, 
order  is  entitled  to  the  pro- 


o.  the  meaning 
the  next  succeeding  ii 
•  perty. 


6.  After  having  previously  enumerated  a: 
.  Vishnu  also. 


:,  the  real  legiti¬ 
mate  son  of  the  wife,  the  son  of  an  appointed  daughter, 
the  son  of  a  twice  married  woman,  the  son  of  the  un¬ 
married  daughter,  the  son  of  hidden  origin,  the  son  received  with  a 
pregnant  bride,  the  son  given,  the  son  purchased  [the  son  made],  the 
’  son  self-given,  the  deserted  son,  and  the  son  obtained  in  any  manner 
whatsoever  ;  Vishnu  adds  “  of  these,  the  first  in  order  respectively 
“  is  the  most  worthy ;  he  only  is  entitled  to  the  estate  ;  but  lie  should 
“  support  the  rest. 

.7.  After  having  enumerated,  the  legitimate  son,  the  son  of  the 
Yaiaavalkva.  appointed  daughter,  the  son  of  the  wife,  the  son  of 

J  J  hidden  origin,  the  son  of  an  unmarried  daughter,  the 
son  of  the  twice  married  woman,  the  son  given,  the  son  purchased,  the 
son  made,  the  son  self-given,  the  son  received  with  a  bride,  and  the 
deserted  son,  YSjBavalkya] subjoins  : — “Amongst  these,  the  next  in. 
“  order  is  heir,  and  presents  funeral  oblations  on  failure  of  the  pre- 
“  ceding.” 

8.  Manu, — “  Not  brothers  nor  parents  ;  but  sons  are  heirs  to  the 

Mana  “  deceased.”  And  again,  “  On  failure  of  the  best  and 

“  of  the  next  best,  let  the  inferior  in  order  take  the 
“  heritage  ;  but  if  there  be  many  equal,  let  all  be  sharers  of  the  estate.” 

9.  ‘Equal.’ — In  respect  to  virtue  or  quality  as  being  legitimate,. 

'  .  the  sou  of  the  soil  or  wife  and  so  forth. — ‘Of  the  best,” 

Explanation.  — that  is  of  the  legitimate  son  and  the  others.—'  The 

inferior  in  order,’  the  less  worthy' : — Meaning  the  sou  of  the  wife  and. 
those  following. 

10.  The  same  author. — "The  son  of  the  body  and  (lie  son  of  the 
Another  text  ,of  “  wife  may  succeed  to  the  paternal  estate  ;  but  the 

the  suite  author.  “  ten  other  sons  can  only’  succeed  in  order  to  I  lie  faini- 
Ilirila  cited.  •  “  ly  duties  afcd  their  share  of  the  inheritance.”  Marita. 
— “  The  sod  begotten  by  the  man  himself,  the  son  of  the  wife,  the  son 
of  the  twice  married  woman,  the  son  of  the  appointed  daughter,  and 


•••'Oil  purchased,  the  son  deserted,  the  son  recei 
I  n  idi;.  Die  soij-self-giveu,  and  the  son  any  ho\ 
‘  but  not  kinsmen.” 


ed  with  a  pregnant 
obtained  areheirs 


11.  Mann, — 'Of  the  twelve  sons  of  men,  whom  Alarm  sprang 

M  “  bom  the  self-existent  has  named,  six  tre  kinsmen 

“  and  heirs  :  six  not  heirs,  hut  kinsmen.  The  son 
"  begotten  by  a.  man  himself,  the  son.  of  the  wife,  the  son  given,  the  son 
“  made,  a  son  of  concealed  birth,  and  a  son  rejected,  are  the  six  kinsmen 
“  and  heirs, — The  son  of  an  unmarried  daughter,  the  sop  of  a  pregnant 
“  bride,  the  son  bought,  the  son  of  a  twice  married  woman,  the  son  sclf- 
“  given,  and  the  son  by  a  Ciidra  arc  the  six  kinsmen  but  not  heirs. 

12.  Bn.udliSynna. — “  He  pronounces  the  real  legitimate  son,  the 

B'ludKv-im  '  son  an  aPP°>nted  daughter,  the  wife’s  son,  the 
,,lU  W5'l’W'  -  “  sons  given  and  made,  the  son  of  concealed  origin, 

'  and  the  deserted  son  also  participators  in  the  estate, — the  son  of  an 
'•  unmarried  daughter,  the  son  received  with  a  pregnant  bride,  the  son 
■' bought,  the  son  of  a  twice-married  woman,  also  the  son  self-given,1 
••  and  the  Hishada,  or  son  of  a  Oudi  n,  he  pronounces  partakers  of  the 
'■  family. 


13.  This  declaration,  that  the,  son  of  the  unmarried  daughter  and 

i  the  rest  participate  in  the  family  only,  is  for  the  sake 

j'-rpsnislion.  0p  barring  their  taking  a  share  of  the  heritage,  where, 
one  oven  of  the  others  before  enumerated,  viz.  the  real  legitimate  son 

1 4.  Vasishtha  having  previously  mentioned,  the  son  received  with 

a  pregnant  bride,  the  son  bought,  the  son  self-given, 
VamUjlia.  the  deserted  son,  and  the  son  by  a  Qhdra  woman  : 
and  alluding  to  the  legitimate  son,  and  the  rest  in  another  place  says  : 
11  Where  there  may  be  po  heir  to  a  person  of  any  of  the  tribes,  let 
"  these  take  the  heritage.” 

15.  Pevala  having  recited  the  real  legitimate  son,  the  son  of 

n  ,  an  appointed  daughter,  the  wife’s  son,  the  son  ol’ an 

unmarried  woman,  the  son  of  secret  origin,  the  deserted 
son  the  soil  received  with  a  pregnant  bride,  the  son  of  a  twice-married 
woma  n,  the  son  given,  the  son  self-given,  the  son  made,  the  son  pur- 
ciased  adds  :  “  1’nose  twelve  are  pronounced  sons;  for  the  sake 
“  0(  issue  -  some  are  sprung  from  hirnself:  some  from  ’  another  also: 
'■  some  acquired  bv  fan  overt  act  of  adoption]  :  and  others  filially  re- 
"  kited  iudep.en.dent  thereof.  Of  these,  the  first  six  are  kinsmen  and 
“  heirs  |  to  collaterals],  the  rest  are  so  merely  to  the  father  :  and  A  special 
"  m!e  obtains,  according  to  the  priority  in  rank  of  the  sops :  all  these 
"  sons  are  considered  as  heirs,  to  one  having  no  real  legitimate  son  ; 
"  but  should  a  son  be  subsequently  bo  A,  no  right  of  primogeniture 
"  a  ttaches  to  them.  Of  these,  those  who  are  equal  in  class  take  a 
"  t  hird  share  ;  but  those  inferior  in  rank  should  live  in  subjection  to 
••  cue  of  equal  rank  receiving  maintenance.” 
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Katvayana.  16*  Katyayana — “  If  a  legitimate  son  be  born, 

“  the  rest  are  pronounced  sharers  of  a  third  part  pro- 
“  vjded  they  belong  to  the  same  tribe  :  but  if  thej’’  be  of  a  different 
class,  they  are  Entitled  to  food  and  raiment  only. — In  some  copies 
“  the-reading  is— “  are  pronounced  sharers  of  a  fourth  part  (a).” 

17.  Vasisht.ha. — '■<  When  a  .son  has  been  adopted,  if  a  legitimate 
Vteishfha.  “  son  l,c  afterwards  bom,  he  shares  a  fourth  part  pro- 
vided  [the  estate]  may  not  have  been  expended  iu 

acts  of  merit. ” 


18. 


‘  He’]  the  adopted  soi 
ion  ’  *s  understood) 
legitimate  son 


and  so  forth. 


1.  ‘  Provided’  the  whole  estate  (which 

may  not  have  been  expended  by  the 
in  acts  of  merit, — that  is  in  sacrifice, 


19.  For  the  sake  of  removing  the  conflicting  contradictions  of 
The  apparently  several  varying  texts  of  Manu  and  the  rest,  the  follow- 

conflicting  author-  ing  interpretations  are  offered  on  these  texts.  The 
, lUes'  <j1,'d'  declaration  in  Vrihaspati’s  text,  that  the  real  legiti- 

ri-conci  e  .  mate  son  succeeds  exclusively  to  the  estate,  and  that 

the  restare  entitled  merely  to  subsistence,  regard  such  sons  of  the  wife 
and  the  rest  wlio  are  unequal  in  class,  on  account  of  uniformity  with 
text  of  KStyayana  and  Devala.  And  the  rule  also  in  the  texts  of 
•  Nfirada  and  the  rest,  for  the  succession  of  the  son  given  and  the  rest 
to  the  estate,  on  default  of  the  son  of  the  wife,  and  the  rest,  regards 
their  succession  to  the  whole  esta  te,  and  therefore  the  rule  for  the  fourth 
of  the  share  of  the  real  legitimate  son  propounded  by  Vasishtha,  where 
such  son  maybe  born  subsequent  to  the  adoption  of  a  son  given  must 
,  be  understood  as  applying  to  a  son  given. 

20.  So,  also  the  rule  for  succeeding  to  a  third  share  in  the  texts 
The  role  for  ^ev'^a  au-l  KStyayana,  must  be  alleged  to  refer  to 

the  third  share  a  son  given,  endued  with  eminent  qualities,  on  account 
propounded  in  §  §  of  uniformity  with  the  following  text  of  Manu. — “  Of 
15,  16,  is  relative  ••  the  man  to  whom  a  son  has  been  given,  adorned 
to  the  given  son,  wjth  every  quality  that  son  shall  take  the  heritage, 
nen  1  en  u"  though  brought  from  a  different  family” — ‘  With  every 
•  quality’]  class,  science,  observance  of  duties. 


21  Others  affirm  it  must  apply  to  the  son  of  the  wife  in  con- 
Some  construe  fortuity  with  this  passage  in  the  Brahma  PurSna  :  “  Let 
it  as  referring  “  the  real  legitimate  son  even,  who  is  subsequently 
to  the  sou  of  the  «  born  enjoy  the  whole  estate — the  son  of  the  wife 
®“e-  “  takes  a  third  share,  the  son  of  an  adopted  daughter 

"  a  fourth.” 


ANNOTATIONS. 

16.  Sharers  of  a  third  part.]  In  citing  this  text,  the  author  of  the  Mifakshara 
adopts  the  reading  which  gives  a  fourth  parr.  J las  reading  (observes  Mr.  Cole- 
broolte*)  “  is  followed  in  the  Madana-patijata.  \irannlrocava.  Ac.  Hut  tun  kalputaru, 
“  iialnakaraand othea compilations  read  -  a  third  pari— vide. limuta-vihanu  0.  Hi  §  13." 

•  V.  translation  ol'Mil  ■  on  Jiiti.  note  to  ch.  Sect.  XI.  §  “5. 


In  Mil' 


ill'  authors,  dial,  *'<> 
the  adopted  son  is  tn 
midis  not  hurlo  ki 
kinsmen.  p] 

subjoined)  from  in 
other,  not  to  be]  si: 
men  :  the  other  six 


-line  manner  the  doctrine  of  one  holy  saint  that 
Ml  wu  given  IS  an  heir  to  kinsmen, — and  that  of 
m itlioi ,  that  he  is  not.  such  heir, — are  to  be  reconciled 
y  .mIohmim  i  ij  tin;  distinction  ol  his  lining  endued  with 
..id  ini.ilu ms  ui  uthei  wise.  By  reason  of  succeeding 
1'  t  f  ]  1  k  n  as  well  as  to  that  of 

.e  Utl.u,,  hi;  is  [a-igued  by  the  one  to  be]  heir  to. 
i lisiutui ,  and  mi  a lsoii nt  ol  tlie  particle  ‘only’  in  tlie 
l,.,.se  of  tin;  father  only  (occurring  in  the  passage 
iheriting  merely  of  the  father,  he  is  [argued  by7  the 
uch  heir.— -  Of  these,  the  first  six  are  heirs  to  kins- 
of  the  father  only.” 


tl,c  23.  And  thus  [the  objection  of]  variation  from 
rank  the  son  given  being  enumerated  higher  and  lower  in 
by  the  order  of  inheritance,  and  so  forth,  by  different 
iora  holy  saints  respectively,  is  obviated  by  the  distinction 
5  0  as  to  his  qualities  good  and  bad. 


Conclusion  that.  2+.  Therefore,  by  the  same  relationship  ofbro- 

t.hc  adopted  sou  thcr,  and  so  forth,  in  virtue  of  which  the  real  legiti- 
inlicriiscollaterii!-  mate  son  would  succeed  to  the  estate  of  a  brother  or 
hv‘  other  kinsmen,  where  such  son  may  not  'exist  [the 

adopted  son]  takes  the  whole  estate  even. 

25.  Since  it  is  a  restrictive  rule,  that  a  grandson  succeed  to  the 
Objection,  that  appropriate  share  of  his  own  father,  the  son  given, 
the  grandson  lie-  where  his  adopter  is  the  real  legitimate  son  of  tlie 
i"S  die  ad'ipied  paternal  grandfather,  is  entitled  to  an  equal  share 
''iv^ild'sli'ire  even  "'ith  a  paternal  uncle,  who  is  also  such  descrip- 
»qualIy°Vitli '  »  tion  of  son  ;  therefore,  a  grandson,  who  is  an  adopted 
uucic,  in  the  hoii-  son  may  [in  all  cases,]  inherit  an  equal  share  even 
tage  of  the  grand-  with  an  uncle. — This  must  not  be  alleged,  [as  a  gene- 
kdher.  ral  rule].  For,  there  would  be  this  discrepancy  : 

Over-ruled.  where  tlie  father  of  the  grandson  were  an  adopted 
son,  he  would  receive  a  fourth  share:  but  the  grandson,  if  he  were 
such  son,  [of  him]  would  receive  an  equal  share  [witli  an  uncle  in  the 
heritage  of  the  grandfather].  And  accordingly,  whatever  share  may 
be  established  by  law,  for  a  father  of  tlie  same  description,  as  himself; 
to  such  appropriate  share  of  his  father,  does  the  individual  in  ques¬ 
tion,  [viz.  the  adopted  son  of  one.  adopted]  succeed.  Thus  what  had 
been  advanced,  only  is  correct.  The  same  rule  is  to  be  applied  by 
inference  to  the  great  grandson  also. 


26.  But,  although  the  son  of  the  wife,  the  son  given,  and  the  rest 
An  opponent  may  succeed  to  the  general  estate,  their  non-succes- 
allcges  that  the  sion  to  empire  is  advanced. — Thus  it, is  ordained  in 
adopted  Sim  may  the  Vedas. — “  The  legitimate  son,  the  son  of  the  wife, 
not  succeed  to  <r  (qie  gon  given,  the  son  made,  the  'son  of  concealed 
fp'hisri  "it'nuhe  “  birth,  and  the  son  rejected,  take  shares  of  the  beri- 
Vaml  rittaw:  m  ‘tage.  The  son  of  an  unmarried  girl,  the  son  of  a. 
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would  appear  from  “  pregnant  bride,  the  son  bought,  the  son  of  a  twice- 
ttT'^SS?63 fr<>m  “  married  woman,  the  son  self-given,  and  the  slave’s 
e  Mag.  “  son,  these  six  are  contemptible  as  sons  :  on  failure 

“  of  the  first  in  order  respectively,  let  him  invest  the  next  with  filial 
‘‘  rights.  But  let  him  not  appoint  to  the  empire  the  son  of  a  twico- 
''  married  woman,  nor  a  son  self-given,  nor  one  born  of  a  female  slave” 
‘‘  — lu.the  same  authority  also — “  Let  not  the  king  invest  in  the 
empire  the  wife’s  son  and  the  rest  :  [nor]  cause  to  be  completed 
'*  through  such  sons  the  solemnities  for  his  fore-fathers,  a  legitimate 
"  son,  existing. 


27.  It  is  replied — If  another  ordinance  of  law  exist,  a  special 
His  objection  is  Tu'c  *°r  the  sake  of  convenience  [must  he  construed] 
obviated.  The  two  us  conveying  even  the  same  meaning.  Therefore,  the 
passages  are  cou-  first-passage  cited,  which  is  declaratory  of  the  right 
si-tent,  and  such  to  .succession  of  the  next  in  order,  on  failure  of  each 
ILo't  beScf  fading  extends  even  to  the  whole  empire  as  con¬ 
ed.  forming  with  the  texts  of  Narada  and  the  rest  before 

mentioned  :  and  the  latter  passage  prohibits  the  equal 
participation  of  the  son  of  the  wife  and  the  rest,  if  a  legitimate  son 
exist,  or  it  refers  to  a  son  of  the  wife  and  the  rest  unequal  in  class  : 
otherwise  it  would  be  vexatious  were  adverse  meanings  deduced  li-oin 
each  passage.  But  if  however  this  is  admitted  [and  disregarded,]  then 
[we  allege]  that  by  the  passage  in  question,  the  appropriate  shares  of 
the  son  of  the  wife,  the  son  given  and  the  rest  respectively  are  not 
forbidden  if  a  real  legitimate  son  exist;  but  the  investing  such  son 
with  empire  is  ordained  [by  that  author]  after  having  previously 
barred  the  same  in  respect  to  those  sons,  in  case  of  the  existence  of  a 
real  legitimate  son. 


28.  Thus,  the  son  of  the  wife,  the  son  given,  and  the  rest  receive 
Conclusion.  the  share  prescribed  for  them  by  the  general  law.  For 
grounds  for  contracting  the  operation  of  the  same  are 
wanting:  nor  does  the  particular  passage  in  question  obstruct  its 
operation :  for  that  relates  to  a  different  subject.  Accordingly,  their 
right  to  inherit  is  clearly  laid  down  in  the  preceding  passage, — “  take 
shares  of  the  heritage”  Nor  can  it  be  said  they  participate  [merely] 
in  the  estate  other  than  the  empire.  For  the  empire  also  is  treated 
on  in  the  passage  in  question.  The  exclusion  of  the  son  of  the  twice- 
married  woman  and  the  rest  from  the  empire,  although  each  preced¬ 
ing  in  order  may  have  failed,  is  in  virtue  of  a  distinct  provision  in 
respect  to  them. 

In  the  Cudra  29.  The  mode,  however,  of  partition  between  the 
tribe  the  pan  ition  son  of  the  wife,  the  son  given  and  the.  rest  and  the 
fur  tll«  >d,||iU:d  legitimate  son,  which  has  been  propounded  in  what 
son  is  different.  preceded  docs  not  apply  to  the  £udra  tribe. 

30.  Since,  in  the  following  texts  of  Mann  and  Yajnavulkya  res¬ 
ile  shares  poetively,  a  share  equal  to  that  of  tin-  real  legitimate 
equally  with  the  sftn  is  prescribed  liir  the  son  even  by  a  female  slave 
leKUsnuile  s  o  n  0f  a  man  f),e  class  in  question  ;  and  the  co-heirship 
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the  father's  de 
takes  tlic  moiety 
of  the  share  of  th 


with  tlie  daughter's  son  of  such  son  only  wbqq  having 
”0  brother  is  intimated  ;  the  equal  partition  of  tbe son 
1  the  rest,  with  the  reallegi- 


is  intimated  by, 
Yajfiavalkya. 


of  the  wife,  the  si 

timate  son  whilst  tire  father  lives,  and  thtir  si 
to  the  moiety  of  the  share  ofsuch  son,  where  the  &ther 
may  be  dead  at  the  time  of  partition,  follow  a  fortiori. 
■ — And  otherwise  there  would  be  a  great  inconsistency 
if,  where  the  son  ot  the  wife,  the  son  given,  and  the 
rest  took  the  fourth  of  the  share  of  the  legitimate  son,  the  son  by  a 
female  slave,  whose  title  is  infinitely  inferior  in  respect  to  these,  were 
to  take  an  equal  share,  tht^legi  timate  son.  Manu — “  But  a  son,  begot- 
"  ten  by  a  man  of  the  servile  class,  on  his  female  slave,  or  on  the  female 
“  slave  of  his  male  slave  may,  by  permission,  take  a  share  of  the  heri- 
“  tage.  Thus  is  the  law  established.  Yajfiavalkya:- "  Even  a  son,  be- 
"  gotten  by  a  Cudra,  on  a  female  slave  may  take  a  share  by  the  father’s 
“  choice.  But  if  the  father  be  dead,  the  brethren  should  make  him 
“  partaker  of  the  moiety  of  a  share ;  and  one  who  has  no  brothers,  may 
“  inherit  the  whole  property,  on  default  of  daughter’s  sons.” 


31.  If  according  to  this  authority,  where  there  may  be  no  son  of 
The  term  tile  wife  and  the  rest,  but  there  may  be  a  wife  anddaugh- 
*  daughter’s  son,’  ters,  the  daughter’s  sou  be  entitled  to  share  [with  the 
occurring  in  the  son  by  a  female  slave]  ;  the  rule  for  the  succession  of 
text  of  Yajnaval-  the  daughter  [or  other  proper  heir]  would  be  infring- 
lus^rativc*10  ^  *  ~  ed  >  therefore,  if  any  even  in  the  series  of  heirs  down 
to  the  daughter’s  son  exist;  the  son  by  a  female  slave 
does  not.  take  the  whole  estate  ;  hut  on  the  contrary  shares  equally 
with  such  heir. 


32.  Accordingly,  the  text  subjoined  must  be  construed  as  refer- 
Other  author!-  “e'!ely  ,to  ?',draf  “  A  **  giv«»  ^ing  thus 

ties  cited  refer  to  adopted,  if  by  -any  chance,  a  legitimate  sou  should 
£udras,  and  sup-  “  he  born,  let  them  be  equal  partakers  of  the  father’s 
port-  the  doctrine  «  estate.”*  So  also  in  the  following  text,  the  equal 
advanced.  participation  of  all  lawfully  begotten  (Judins  having 

been  first  propounded,  the  succession  to  equal  shares,  of  the  other  sous 
likewise  is  subsequently  declared  by  the  sentence,  (“  if  there  be  au 
hundred  sons”  )  occurring  therein.  “  For  a  Qlidra  js  ordained  a  wife, 
‘’of  his  own  class  and  no  other.  Those  begotten  on  her  shall  have 
“  equal  shares  ;  if  there  be  an  hundred,  sons  [the  same  mode  of  partition 


ANNOTATIONS. 

31.  If  according  to  this  authority.]  The  text  of  Yijuaraltva  provides  t 
in  by  a  female  slave"  who  has  ho  brothers,  shall  not  take  the  whole  estate  whe 
"  ’  a  daughter’s  son. — Thence,  it  is  inferred  that  the  daughters  son  slrar 
T‘  is  the  object  of  the  author  to  shew  that  the  term  ‘daughter’s  sou’  is: 
u  its  sense,  but  includes  any  heir,  enumerated  in  the  series  after  the  so 
JJghter’s  son  ;  viz.  the  wife,  tile  daughter,  the.  daughter's  son. 

1  Vnddha  Gautama. 
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.'"  ..dMlt  obtain].”*  If  the  sentence  in  question  be  referred  to  the  real 
laoithnate  son  only,  the  position  contained  in  it  being  obtained  from 
what  preceded,  its  repetition  would  be  unmeaning. 


33.  The  son  given,  who  is  a  DyyiimushySyana,  if  both  his  adoptive 
'  .  ,  '  and  natural  fathers  have  no.  other  male  issue,  takes 

inlwftanre^f  the'  the  wllole  lo1'  bot,1l  :  one  adopted,  wl)ere  legiti- 

I)vy4iuuslij4jan»,  mate  i-ssue  Loi  the  adopted]  existed  does  not  partici- 
ia  the  estates  uf  pate  [in  tile  estate  of  the  adopter];  but  a  legitimate 
his  B&toral  father  son  being  born  [to  the  natural  lather]  subsequent  to 
father  °  resets.-  tbe  adoption.  [the  adopted  son]  takes  half  of  the  share 
tively.  C  PtL  '  of  a  legitimate  son.  if  [however  such.issue  be  subse¬ 
quently  born  to  the  adopter,  the  adopted  son  in 
question]  takes  half  of  the  share  which  is  prescribed  by  law  for  an 
adopted  son,  exclusively  related  to  his  adoptive  father,  [where  legiti¬ 
mate  issue  may 'be  subsequently  born  to  that  person.  ) 


31.  The  Pravarddh yaya  declares  this—"  Should  they  have  no 
Confirmed  by  “  °tfspring  begotten  on  their  wives,  [the  adopted 
passages  cited.  1  "  sonsj  take  the  whole  estate.” — A  text  of  Narada 

"  also  [declares.]  .  “  Let  those,  being  sons  to  both 
“  fathers,  present  separately  to  each,  oblations  of  food  and  water ; 
“  they  take  the  half  of  a  share  in  the  estate  of  the  contributor  of 
"  the  seed  and  owner  of  the  soil.”  It  has  been  before  said,  that  the 
terms  contributor  of  the  seed  and  owner  of  the  soil  are  illustrative 
severally  of  the  natural  and  adoptive  fathers. 


SUCTION  Vi. 


Exclusion  from  inheritance,  in.  vikai  coses. 

1.  As  sons  blind,  lame,  and  so  forth  do  not  inherit — and  since 
The  adapted  it  is  ordained  that  their  legitimate  son  and  sou  ot 
son  of  adiequ&li-  the  wife  only  participate  in  the  estate  of  the  paternal 
tied  person  can  grandfather ;  a  son  sriven,  or  other  description  ol  son. 
rakes'1  “  imon"  *!“ fcd  ^  8,,c.h  P^ons, have  no  right  to  the  estate 
from  the  estate  of  the  paternal  grandfather;  but  to  maintenance 
of  his  paternal  only.  For  alimony  being  provided  for  the  wives  of 
grandfather.  persons  blind  and  so  forth,  maintenance  for  their 

adopted  sons  is  inferred  a  fortiori. 

1.  And  since  it  is  ordained  that  their  legitimate  ron.  &c.  Ac.l  The  following  is 
a  test  of  k’ijuaralkys. — “  But  their  sons,  whether  legitimate,  or  the  offspring  of  the 
"  wife  by  a  kinsman  are  entitled  to  allotments  if  free  from  simitar  defects.”  On 
this,  the  author  of  ihc  Mitakshara  thus  comments — “  The  specific,  mention  oi'  “  legiti¬ 
mate”  issue  and  “  yffspring  of  the  wife”  is  intended  to  forbid  the  adoption  of  oilier 


002  #  mxiii;  i.aw-iscors. 

2.  So  also  Laving  previously  declared  sons  blind,  lame  and  so 

A  certain  K°k  to  be  heirs,  an  author  adds — “ Of  these 

author  shew* this.  “  the  sons  legitimate  and  sons  of  the  wife,  who  aw 
"  free  from  defect  participate  in  a  share  :  the  childless 
'•  wives  of  those,  [who  are  blind,  and  so  forth]  are  to  be  supported 
"  if  virtuous.  Their  daughters  are  to  be  maintained  as  l<5ng  as  un- 
“  married.”  '  .  • 

3.  In  the  same  manner — since  it  is  shewn  that  a  son  given 
One  adopted,  participates  with  a  real  legitimate  son  .born  subse- 

hr  a  man  having  •  ciuent  to  bis  adoption — a  son  adopted,  where  a 
legitimate  issue,  legitimate  son  exists  does  not  take  a  share.  Accord- 
“huYTbUJ  an  author  declares  the  non-succession  to  a' 

vance  of  form  share  of  one  adopted  without  observance  of  rale : — 
does  not  inherit  “  Him  existing,  a  son  being  created,  and  a  son  given, 
as  appears  from  “  existing,  one  being  adopted  informally ;  that  estate 
llan“*  "is  his  only,  who  is  justly  master  of  the  father’s 

“  w  ealth  ’ — Jfanu.  “  He,  who  adopts  a  son  without  observing  the 
"■  rules  ordained,  should  make  him  the  participator  of  the  rites  of 
“  marriage,  not  a  sharer  of  the  wealth.”* 

4.  It  is  declared  by  an  author  in  the  following  text,  that  a  s<jn 
r-n  an  given  likewise,  who  is  of  a  different  class  does  not 

adopted  «on  of  a  inherit.  "  If  one  of  a  different  class,  should  however 
different,  class  “in  any  instance  have  been  adopted  as  a  son,  he 
lii'icrii  as  is  shewn  “should  not  make  him  the  participator  of  a  share. 
>.y  V"  a  m  :a.  „ — This  is  the  doctrine  of  (“aunaka.”  Something  to 

this  effect  has  beeu  before  declared.f  Sufficient  has  been  said. 

Peroration. — This  treatise,  succinctly  exhibiting  the  rules  relative 
to  the  adopted  son  is  excellent,  and  the  heart-delighting  preserver  of 
law  through  the  serious  application  of  students.  Thus  is  the 
Dattaka-Chandrika,  compiled  by  the  great  preceptor,  the  fortunate 
jlsvanda-Bhatta,  completed.  J 

*  This  text  is  not  found  in  flic  institute*  of  Manu,  y.  D.  M.  Sect.  V.  §  45. 

■f  Tide  supra  Sect.  I.  §  14. 

i  The  printed  copy,  as  we'1  as  manuscripts  read  Kuvera-  As  however  the 
author  avows  himself  to  be  the  writer  of  the  Smriti-CiiandrikA,  which  is  known  as 
the  production  of  Devanda-Bbatra,  this  name  in  tiie  translation  has  been  substituted. 


SYNOPSIS 


GENERAL  SUMMARY 

OF  THE 

HINDU  LAW  OF  ADOPTION. 


The  Hindu  Law  of  Adoption  may  be  classified  under  the  follow¬ 
ing  Heads  :  . 

1st.  The  qualification  and  right  to  adopt. 

2nd.  The  qualification  and  right  to  be  adopted. 

3rd.  The  form  to  be  observed  in  adoption  aud  the  effect  of  its 
omission. 

4th.  The  effects  of  adoption. 

5  th.  Special  rules. 

It  should  be  premised,  that  in  the  present  age,  amongst  the  vari- 
v.  D.  M.  Sac-  ous  subsidiary  sons*  recognized  in  codes  of  law,  ac¬ 
tion  I.  $  64,65.  cording  to-the  authority  of  writers,  confirmed  by  prac- 
v.  D.  Ch.  See-  tice,  only  those  technically  denominated,  the  son  given 
lion  I.  §  9.  (DattakaorDattfima)andson  made,  (Kritrima  orKrita) 

are  capable  of  being  affiliated.-}  The  author  of  the  Dattaka  or 
ChandrikS,  indeed  admits  the  son  given  alone. — In  effect  however,  with¬ 
out  any  great  latitude,  a  son  self-given,  and  a  son  rejected,  might  per¬ 
haps  be  included}:  under  the  general  denomination  of  the  ‘  son  made’ 
the  Kritrima  or  Krita  putra  (vulgarly  called  '  Karta  puter’)  :  and  it 
should  not  be  omitted,  that  in  treatises  of  law,  the  term  Dattaka  or 
son  given  is  sometimes  used  to  denote  an  adopted  son  generally. 


HEAD  FIRST. 

The  qualification  and  right  to  adopt. 

The  primary  reason  for  the  affiliation  of  a  son,  being  the  obliga- 
D.  M.  Section  torY  necessity  of  providing  for  the  performance  of  the 
1.  §3.  ’  •  exequial ritesjht,), celebrated  by  a  son,  for  his  deceased 


•  See  these  enumertted  in  a  Note  §  33.  Sect.  1. 1).  M. 

1  v.  Notes!,  and  II.  subjoined  f  v.  Notelll.  Entwined 

•;»)  See  4  Jloow,  I.  A.  Ca.  100. 


I>.  Ch.  Sccli 

I.  i  3. 

II.  M.  Secti 
T.  §  6. 

I) .  M.  Sc< 

J.  §  13. 

J) .  Cli.  Sccti 


I.  §  6. 

performing  tlx 
take  place. 


fattier,  on  which  the  .salvation  of  a  Hindi  it  •Up'poeed 
to  depend,  it  is  necessary  that  the  person  proceeaugto 
adopt  should  he  destit  ute  of  male  issue  capable  ofper- 
loimiiiii  those  rites,  by  the  terra  issue,  the  eon’s  eon 
and  grandson  are  included.  It  may  be  inferred,  Uni 
if  such  male  issue,  although  existing,  were  disqualified 
by  any  legal  impediment,  (such  as  loss  of 'caste),  from 
iites  in  question,  the  affiliation  of  a  son  might  legally 


A  doubt  might  be  entertained*  as  to  the  validity  of  an  adoption, 
D.  Ch.  Section  ’,y  pno  nOT  1,1  the  order  of  the  ‘  Grihi1  (the 

V.  I.  ,  house-holder  or  married  man)  or  by  a  blind,  impotent 

or  other  person  disqualified  from  inheriting.  The 
more  correct  opinion,  however  appears  to  be,  that  an  adoption  by  any 
ol  the  persons  described  would  be  valid  :  though  it  seems  reasonable, 
that  the  affiliation  of  one  excluded  from  inheritance,  should  confer  no 
right- of  succession  or.  the  adopted,  of  which  the  adopter  is  debarred 
by  law. 


The  ss 


essity  of  adoption  on  a 
a  woman,  the  latter  (at 
iccnrate  and  prevailing 
vn  right  of  adoptioirf, 
■  his  sanction^  she  may 


it,  equally  applying  to 
§  Jo,  29.  least  such  seems  r.he  more- 

D.  Cil.  Sect-  I.  doctrine)  is  incapable  m  her  o 
•  |)  j  though  it  is  admitted  that  hi 

(24.  afh  hate  on  the  part  of  her  husband  a  son  who  would 

IX  M.  Sect.  I.  necessarily  be  filially  related  to  himself.  Nanda 
§  1...  u  .cq.  Paudita  denies  generally  the  authority  of  a  widow 
to  adopt-,  assigning  a  reason  by  no  means  satisfactory,  that  the  assent 
ol  her  husband  is  impossible  :  hut  it  is  reasonable  to  admit,  consistent 
with  practice,  and  the  opinion  ot  other  authors,  the  validity  of  an  adop¬ 
tion  made  by  a  widow  under  the  sanction  ol  her  husband  written  or 
formally  expressed  during  his  life-time,  and  perhaps  in  some  places 
under  that  ol  kinsmen!.!,1. 


HEAD  SECOND. 

Tut  q  i  /  fi  '■a  t  n  <>  un-rl  iijl  f  ft  hr  adopted. 

ret  and  fundamental  principle  is  that  the  person  proposed 
f  y  to  be  adopted,  be  one  who  by  a  legal  marriage  with  his 
mother  might  have  been  the  legitimate  son  of  the 
i.  adopter  By  the  operation  of  this  rule,  a  sister’s  son 
and  offspring  ol  other  female,  whom  the  adopter  could 
espoused,  and  one  of  a  different  class  are  excluded  from 
In  the  present  age,  marriage  with  one  unequal  in  class  is 


So  held  ir;  2  Mud  H.  C.  Ren.  200. 
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Nanda  Paqdita  declares  that  a  woman  may  not  affiliate  a  brother’s 
D.  M.  Sect  II.  son :  bis  opinion  be  correct,  it  might  be  consistently 
{  33. 34.  ’  argued,  that  where  a  woman  is  proceeding  to  adopt 

with  the  sanction  of  her  husband  or  kindred,  she  must 
not  select  generally  one  with  whose  father  she  could  not  have  legally 
married. 

It  is  an  obvious  inference,  that  the  person  selected  should  be 
D.M.  Sect.  II.  exempt  from  any  disqualification,  which  might  pre- 
^  vent  him  fulfilling  the  purpose  of  the  adoption. — It 

.  *'•  “•  ®*ct- II-'  has  been  intimated  by  writers  on  law ,*  that  proximity 
*  D.'ch  Sect  1  _°f  kindred  ought,  todetermine  the  choice  of  an  adopt- 
$  30.  "  ed  son.  But  though  Nanda  Pandita  ■extends  this 

Mitakshar.i.f-  principle  with  elaborate  minuteness,  it  can  not  be  re- 
Dvaita  Nirnaya.  garded  as  a  rigid  maxim  of  law,  vitiating  the  adop* 
tion  of  a  remote,  where  a  near  kinsman,  or  of  a  stranger,  where  a  re¬ 
lative  may  exist.  The  right  however  of  a  whole  brother’s  son  to  be 
adopted  in  preference  to  any  other  person,  where  no  legal  impediment 
.  may  obtain,  seems  to  be  generally  admitted,  and  may  be  regarded  as  a 
received  rule  of  law. 


An  only  son*  cannot  become  an  absolutely  adopted  son  (Sudha- 
D.  M.  Sect.  IV.  Dattaka,)  but  he  may  be  affiliated  as  a  DvyamushyS- 
•§  1-  3-  yana  or  son  of  two  fathers.  In  this  case,  the  reason  of 

D.  Ch.  Sect.  I.  the  prohibition,  viz.,  extinction  of  lineage  to  the 
5  jj  ch.  Sect  uatural  father  would  not  apply.  An  only  son  of  a 
III.  §  17.  whole  brother  according])',  if  no  other  nephew  exist 

D.  M-  Sect.  II.  for  selection  must  be  adopted  by  his  uncle,  requiring 
ii7  in  male  issue  and  is  son  of  two  fathers.  The  same  person 


s  28  Cl>  Se°t' 1  CHn  not  ^  adopted  by  more  than  one  individual,  ex- 
D.  M.  Sect.  I.  cePt  m  fbe  case  of  one  nephew  by  several  uncles,  the 
§  30.  whole  brothers  of  his  natural  father.  It  may  however 

D.  M.  Sect.  II.  be  inferred,  that  a  legal  impediment  would  exist  to 
•  the  affiliation  by  an  uncle  of  a  nephew,  whom  his 

father  had  given  away  in  adoption  as  a  '  Sudha-Dattaka,’  who  retains 
no  filial  relation  to  his  natural  father. 


To  render  the  adoption  valid  and  complete,  it  is  necessary  that 
I).  M.  Sect. IV.  the  person  adopted  should  assent,  or  being  a  minor, 
§9.  ctseq.  be  given  by  a  competent  partv.§  On  the  subject  of 

D.  sect.  I.  the  legal  ability  to  give  a  son  in  adoption,  some  diffi- 
?  7.  31.  3  .  culty  exists  in  extracting  a  consistent,  doctrine. |!  The 
more  correct  opinion  appears  to  he — 1st.  That.,  the  father  may  give 
away  his  minor  son  without  the  assent  of  the  mother,  though  it  is 
more  laudable  that  he  should  consult  her  .wishes. — 2d.  That,  the 
mother  generally  is  incapable  of  such  gift  while  the  father  lives. — . 
3d.  That  she  however  on  her  husband's  death  may  give  in  adoption 
her  minor  son,*  and  even  during  the  life  of  that  person  in  case  of 


\  Tr^t; 


Vasi.ih'ha,  (,’auuaka,  &t\ 

d.  XI. «  3<i.  S  v.  Noie  YIU.  subjoined. 

■’!  v.  XotelX, 


1 1 1'rcnl  dislress  , -uni  necessity.  A  mini  who  )mtl  permanently  emigrat¬ 
ed  entered  a-  religions  order  or.  Wome.  ail  outeuste,  being  civilly  dead 
would  be  regarded  as  virtually  deceased. 

Discrepancy  cl'  doctrine  amongst  some  writers,  and  the  silence 
ot  otliers  liave  Jett  doubttid  the  determination  ol'  these  questions; — 
1st.  Whether  the  adoption  of  one,  who  has  attained  any  particular 
age  is  barred  ;  — 2d.  Whether  the  performance,  in  the  family  of  the 
natural  father  of  any,  and  what  particular  initiatory  rites  constitutes 
an  insuperable  objection  to  being  adopted.  *  . 

Or.  the  subject  of  those  questions,  a  passage  attributed  to  the 
Ktilika-puribia,  (the  authenticity  and  meaning  of  which  are  contested) 
is  usually  cited.*  According  to  JagannStha,  the  compiler  of  the 
Digest,  this  constitutes  an  absolute  prohibition  against  any  adoption 
whatsoever,  of  one,  whose  age  exceeds  five  years,  or  on  whom,  the 
initiatory  rite  of  tonsurefa)  may  have  been  performed  in  the  family 
of  his  na  tural  father. f  And,  in  a  case;  in  which  the  adoption  of  one 
older  than  five  years  was  contended  to  be  illegal,  on  the  opinion  of 
it’s  Pandits, — declaring  according  to  the  Hindu  law,  as  received  in 
Bengal,  the  adoption  of -such  person  to  be  legal,  provided  the  initiatory 
rites  .sanskdra)  in  the  family  of  the  natural  father  have  not  been 
and  in  that  of  the  adopter  be  performed — the  Sadr  Diwani 
Adalat  appears  to  have  determined  the  following  points,  as  appli¬ 
cable  to  Bengal,  where,  it  should  be  observed,  the  Dattaka  form  of 
adoption  chiefly,  if  not  solely,  prevails^ — 1st.  That  adoption  is  restrict¬ 
ed  to  no  particular  age. — 2d.  That,  one  initiated  in  tonsure  in  the 
name  and  family  of  his  natural  father,  is  incapable  of  adoption. — 
3J.  That  the.  age  of  the  person  selected  for  adoption  must  be  such 
as  to  admit  of  the  ceremony  of  tonsure  being  performed  in  the 
adopter's  name  and  family. 


The  limitation  of  adoptiw 
eel:  but  without  presuming 
:  accuracy  ut  the  other  t\ 


,o  any  particular  age  is  thus  over- 
>  question  as  applicable  to  Bengal 
points  of  law  resulting  from  the 
impropriety  in  expressing  a  doubt, 
whether  tbev  can  be  received  as  constituting  a  general  rule  universal¬ 
ly  decisive  on  the  questions  which  they  regard. — 1st.  Such  rule 
would  beat  variance  with  the  doctrines  of  the  Dattaka  MimSnsS, 
and  Dattaka  ChandnkS,  as  detailed  m  a  note  subjoined. ||— 2d.  The 
s.uthentieitv  of  the  passage,  attributed  to  the  Kalikapurana,  on  which 
the  opinion  ot  JagannStha  and  the  Pandits  of  the  Sadr  DiwSui  is 
founded  is  justly  denied,  and  it  is  interpreted  as  admitting  the 
adoption  ot  one.  although  initiated  m  tonsure  by  his  natural  father. — 
oil.  1  lie  received  definition  of  the  kntrima  son,  and  particularly  the 


i..  1).  C!>.  S 


t  II.  §  25. 
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mode  of  affiliation*  current  in  the  Maithiia  country,  obviously  refer 
to  one  of  years  somewhat  mature,  who,  if  not  necessarily,  would 
mostly  be  initiated  in  tonsure  by  his  natural  father:  and  the  adop¬ 
tion  of  such  person  is  certainly  justified  by  practice  obtaining  in 

some  parts  of  India. 

The  difficulty,  .or  rather  impossibility  of  defining  any  unvarying 
principles,  universally  decisive  on  the  questions  referred  to  is  obvious. 
The  most  general  and  consistent  rule  which  presents  itself  is  tliis.f — 
Any  person,  on  whom  the  adopter  may  legally  perform  the 
Upanayana  ritej  is  capable  of  being  affiliated  as  a  Dattaka  son  : 
while,  one,  not  so  qualified  pnay  be  lawfully  adopted  as  _a  Kritrima 


HEAD  THIRD. 


The  form  to  he  observed  in  adoption,  a', id  the  effects 
of  it’s  omission. 

Regarding  the  mode  of  adoption,  a  text,  of  Vasishtha  is  most 
t.  D.  M.  Sect,  usually  cited.  This  enjoins,  that  the  party  proeeed- 
Y.  4  31.  ing  to  adopt  should  previously  give  notice  to  the 

I>.  M,  Sect.  V.  ruling  power  (RSj 4) ,  and  after  having  invited  kins- 
Ch.  Sect.  merlj  should  complete  the  adoption  by  the  observance 
of  the  prescribed  solemnities,  viz.,  a  burnt  sacrifice 
and  recitation  of  the  prescribed  prayers.  The  forms  propounded  at 
greater  length  by  (Jaunaka,  Yriddha  Gautama,  BaudbSyana  and  other 
primitive  writers,  essentially  conform  with  this  of  Vasishtha,  The 
former  provide  for  the  attendance  of  Brahmanas,  and  an  officiating 
priest,  to  demand  the  son  to  he  given. 

The  expression  ‘  R4j4’  lias  been  explained  by  commentators  to 
D  Ch.  Sect.  s'gn*fy  the  chief  of  the  town  or  village.  They  seem 
II.  5  6.  ’  ’  however  agreed, §  that,  the  notice  enjoined,  and  the 

invitation  of  kinsmen  are  no  legal  essentials  to  the 
validity  of  the  adoption  being  merely  intended  to  give  greater 
publicity  to  the  act,  and  to  obviate  litigation  and  doubt  regarding 
■  the  .right  of  succession. 


The  form  propounded  by  Vasishtha  ;  and  more  particularly  those 
by  the  other  holy  writers,  in  pursuance  of  the  works  of  eminent 
authors,  may  be  correctly  regarded,  as  referring  exclusively  to  the 
son  given  ;||  the  adoption  of  a  Kritrima  son  being  hold  to  be.  vain.!, 
without  the  observance  of  any  particular  form  .or  solemnit  ies.*; 


»  See  that  propounded  by  Rndra  DUara  m  bote  XV I. 
t  v,  Note  XII.  Subjoined. 

t  For  the  rules,  fpr  performing  the  rite  of  Ijpana.y.-in 
Sect.  II  §  SI :  and  for  the  designatiou  and  order  u!  the 
D,  M.  Note  to  Sect.  IV.  §  23. 

§  v.  Note  XTH.  |!  v.  Note  XIV.  3:  r. 


onsult  D.  Oh 
c  XV.YS-  XX 


T).  M\  Sect.  V.  Should  a  sun  be  adopted  without  the  obaer- 

$  <15  4-  40.  vance  of  prescribed  form.,  his  filial  relation  would 

l).  jfli.  Sect,  not  he  established,  but  he  would  be  entitled  to  aawts 
J  D  s  t  sn®c'cn*  defray  the  expense  of  .hi*  marriage. 

VI.  §  3.  '' 

The  Dattaka  ad  opted  son,  except  perhaps  in  the  case  of  a  nephew 
D.  M.  Sect,  affiliated  by  an  uncle  must  be  initiated  in  certain 
22-  et  scq.  rites  in  the  name  and  family  of  his  adoptive  father, 
IT  «  4)  ’ct'  see  an<*  !v  !;'b  ima  son.  in  some  instances  may,  but  in 
1  '  all,  need  not  necessarily  be  so  initiated  :*  The  ques¬ 
tion  as  to  'the  particular  rites  required  has  already  been  discussed 
under  the  preceding  head. 


HEAD  FOURTH. 

The  effect#  of  adoption. 

The  legally  adopted  Dattaka  or  son  given  in  ail  cases  is,  and 
D  M  Sect  ^le  Kritrima  or  son  made  in  some  instances  may  be, 
d'  Ch.  Sect.  V.  invested  with  every  filial  right  in  respect  to  his 
adoptive  father,  of  whose  family  he  becomes  a 

inember.f 

The  Dattaka  adopted  son  ceases  to  have  any  claim  to  the  family 
D.  M.  Sect.  or  estate  ;  and  is  incapable  of  performing  the  funeral 
VI.  5'  6.  7.  rites  of  his  natural  lather,  except  Where  affiliated  as  a 

D.  Ch.  Sect,  DvyfUnushyayana,  or  son  of  two  fathers.  This  rule 
II.  §  18. 19.  would  not  apply  to  the  Kritrima  adopted  son,  who 
would  be  necessarily  the  son  of  two  fathers,];  unless,  (if  such  case  could 
occur),  where  wholly  uninitiated  in  the  family  of  his  natural  family. 

The  adopted  son  cannot  marry  any  kinswoman  related  to  his 
V)  >1  <tect  vx  father  and  mother. within  the  prohibited  number  of 
S  10.  & 17.  degrees  as  his  consanguineal  relation  endures:  nor 

the  son  of  two  fathers  marry  in  the  general  family  of 

Tire  adopted  son  not  only  inherits  of  his  adoptive  father,  but 
D.  Ch.  Sect,  likewise  lineally  and  collaterally§  of  the  near  and 
TV.  §  2.  et  seq.  distant  kinsmen  of  that  person.  He  likewise  repre- 
D.  ST  Sect,  sents  the  real  legitimate  son,  in  relationship  to  his 
1 1.  §  50.  ol.  o2.  adoptive  mother,  whose  ancestor  are  his  maternal 
grnndsires.  The  rule  hovever  now  suggested,  would  not  apply  to  the 
Kritrima  son  as  usually  adopted  in  the  Mtfithila  country.}! 


*  v.  Note  XVII. 


t  t.  Note  XVIII. 
iv  Note  XIX, 
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,  .  HEAD  FIFTH. 

.  Special  Rules. 

_  Firstly. — Regarding  the  Dvydmushydyana. 

Tife  adopted  son  may  retain  filial  relation  to  his  natural  father, 
b.  M.  Sect.  ■  which  ease,  lie  is  called  a  Dvyamushyayana  or  son 
VI.' §  41.  et  seq.  of  two  fathers.  This  double  filial  relation  proceeds. 
it  Pi>  ®i  Sect'  ’  fr°,n  a  special  agreement,  between  the  adoptive  and 
ll.  f  36.  et  seq.  natural  father,  at  the  time  of  adoption,  or  may  exist 
without  such  agreement ;  as  mostly,  if  not  always,  in  the  case  of  the 
Kritrima  adopted  son,  who  is  not  alienated  by  his  natural  father.  In 
the  first  case,  such  son  is  denominated  a  complete  (nilya)  in  the 
second  an  incomplete  (anitya)  Dvyiimushyhyana. 

The  adopted  sou,  who  is  son  of  two  fathers,  inherits  the  estate  and 
n  „  „  ,  ...  performs  the  obsequies  of  both  fathers,  but  the  relation 
.  U' Sect  YL  of  his  issue-  (except  in  the  case  of  the  Kritrima  son,  as 
usually  affiliated  in  the  Maithila  country,)  obtains  exclusively  to  the 
family  of  the  adoptive  father. 

Secondly. — Regarding  the  succession  of  the  adopted  sora-. 

Thirdly. — Regarding  the  succession  of  co-existent 
.  legitimate  and  adopted  sons. 

Where,  subsequent  to  an  adoption  legally  made,  a  legitimate  son  is 
DM  Sect  V  k°rn  1°  the  adopter,  the  adopted  son,  at  a  division  of 
'  i  40! "  '  heritage  with  such  son,  receives  a  quarter  shave*  ac- 

D.  M.  Sect.  X.  cording  to  the  Dattaka-Ciiairdvika.  A  distinction 
{  1.  however  obtains  in  the  case  of  the  Dvyamushyayana — 

.  ^  Ct-  Sect-' V-  From  an  obscure  part  of  that  work,  it-  would  appear 
’  '  to  be  the  doctrine  of  its  author,  that  such  son,  would 

would  only  take  half  the  share,  to  which  the  son  absolutely  adopted, 
would  be  entitled,  in  participating  with  a  legitimate  son,  subsequently 
bom. — On  the  same  principles,  this  author  appears  to  provide  that, 
where  legitimate  issue  is  subsequently  born  to  the  natural  father,  the 
DvySmushy&yana  only  takes  in  the  estate  of  such  father,  the  half  of 
the  share  of  a  legitimate  son. 


ILLUSTR  ATIVE  NOTES  REFERRED  TO  IN  THE 
PRECEDIN'  G  SYNOPSIS. 

NOTE  I. 

Only  those  technical  l, ■/  denominated,  the.  son.  given,  A",  ip.  '2fi‘l. 
On  the  subject  of  sons,  to  be  affiliated  in  the  present  age,  the  two 
texts  of  law  quoted  in  1>.  Ch.  Sect.  I  §  f».  arc  usually  cited.  The  term 
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'son  given,’  occurring  in  the  latter,  is  explained  in  the  VyavmMm- 
Miifjhiiva*  and  other  works,  as  likewise  denoting  the  '  son  made*— 
llie  Putvika-pntra  dots  not  appear  to  bn  regarded  as  a  subsidiary 
son,+  aud  it,  is  not  unreasonable  to  infer,  that  the  affiliation  of  such 
son,  would  be  valid  in  the  present  age.  The  term  'aurasa’  or 'legiti¬ 
mate  son,  occurring  in  the  text  noticed,  might  consistently  be  con¬ 
strued  as  also  indicatory  ol  the  '  Putrika-putra.’  This  term  ia  used 
to  denote,  a.  daughter,  appointed  to  bo  a  son,  the  one  appointed  to 
raise  up  issue,  and  the  son  of  either. —  Vdj riavalky a  declares  the 
Pntrik.ii-putra  to  be  equal  to  the  real  legitimate  son,!, and  Manu  pro¬ 
pounds  that  them  is  no  difii  reneo  between  a  son  and  an  appointed 
daughter,  and  a  son’s  son,  and  the  son  of  such  daughter.}  Farther, 
an  equal  division  of  the  heritage  is  ordained  between  the  Putriki- 
putra,  and  a  real  legitimate  son  subsequently  born.  It  should  b© 
observed  however,  that  Jimula-Vahana  denies  that  a  daughter,  ap¬ 
pointed  to  raise  issue,  can  acquire  any  superior  right,  unless  she  bear 
or  be  likely  to  bear  a  son.]; 

NOTE  II, 

The  •  son  given’  (Dattaka  or  Dnttrima)  and  '  son  made’  (Kritrima 
or  Krita)  (p.  221)].  For  the  description  of  the  'son  given’  by  Manu, 
see  t).  Ch.  Sect.  I.  §  12.  The  same  author  thus  describes  the  son 
made. — “He  is  considered  as  a  son  made,  whom  a  man  takes  as  his 
"  own  son,  the  boy  being  equal  in  class,  endowed  with  filial  virtues, 
“  acquainted  with  the  merit  ol  performing  obsequies  to  his  father, 
"  and  the  sin  of  omitting  them.” — Vqiianeqvara  in  the  MitAksharS 
and  Visveinvava  in  the  Madana.-parijAta  intimate,  that  the  son  made 
should  be  an  orphan, ^ 


NOTE  m. 

A  son  sdt-tji  veil,  and  a  son  rejected,  fp.  221)J.  These  are  describ¬ 
ed  by  Manu  (v.  Translation  by  Sir  William  Jones,  Ch.  IX.  verse  167. 
ct  se.q.)  The  author  of  the.  MitSkshavu  and  other  writers  provided  that 
these  sons  should  be  of  the  same  tribe. 

NOTE  IV. 

A  doubt  might  he  entertained  (p.  222)],  The  expression  ‘aputra,’ 
. — destitute  of  male  issue,  occurring  in  the  texts  of  Manu  cited  as 
authorities  for  adoption  is  explained  as  intending,— one  whose  son 
may  have  died,  and  one  to  whom  no  son  may  have  been  born.** — 
The  first  explanation  obviously,  and  the  second  by  implication  may 


*  A  commentary  on  Parasara  current,  in  Western  and  Northern  India. 

+  Sect.  B.  Ch.  Sect.  I.  «  S. 

i  2. 120.  cited  in  Trans,  of  Mit.  on  bib.  Ch.  I.  Sect.  XI. 

]  9  ISO.  133. 

jj  Consult  generally  Trans,  ot  JJiya-bhaga,  Ch.  X  :  and  of  Mit.  on  Inh.  Ch.  T. 
Sect.  XI. 

•j  V.  Trails,  of  Mil.  on  Tnh.  Ch.  T.  Seek  XI.  §  17.  et  note. 

**  v.  D.  M.  Sect.  1.  $  ■>,  -1.  *.).  and  D.  Ch.  Sect.  I.  §  3.  4. 
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be  construed  as  solely  referring  to  the  ‘  Gtilu'  or  married  man. — 
Again,  Medhsti^hi  declares  that  the  scriptural  precept  enjoining  the 
production  of  i  son  must  positively  in  some  way  he  fulfilled  .by  a 
person  of  the  description  noticed*  These  however  do  not  appear 
sufficient  grounds  to  pronounce  the  illegality  of  an  adoption  made, 
generally  by  a  man  who  may  not  have  marriedfa/or  still  less,  one 
whos$  wife  may  have  died.  In  fact,  the  passage  in  question  of 
MedbStithi  may  be  regarded  as  merely  enjoining  the  more  obligatory 
necessity  for  a  married  man,  having  no  male  issue  to  adopt  a  son. 
JagUnnStha,  jn  the  Vivada-bhaugarnava  or  Digest,  translated  by 
Mr.  Colebrooke  expressly  rejects  as  erroneous  the  doctrine  which 
would  restrict  adoption  to  a  man  in  the  order  of  the  Gj;ihi.f  It  may 
be  observed  that  as  marriage  is  one  of  the  last  of  the  perfective  rights, 
necessary  to  complete  the  regeneration  of  '  the  twice-born,’  cclibac}^ 
is  scarcely  known  amongst  the  Hindus. — The  individuals  excluded, 
from  inheritance  are,  “  the  impotent  person,  the  outcast  and  his  issue, 

.  one  lame,  a  madman,  an  idiot,  a  blind  man,  a  person  afflicted  with  an 
incurable  disease,  and  others  similarly  disqualified.” — The  mhnissi- 
’  bility  of.  a  doubt  as  to  the  legality  of  an  adoption  by  such  persons 
is  suggested  with  reference  to  a  passage  in  the  AlitSkshara,  which  de¬ 
clares,  that  the  specific  mention  of 1  the  legitimate  son’  and  ‘  son  of  the 
wife’  in  a  text  of  YSjhavalkya,  providing  for  the  inheritance  of  such 
,  sons  of  disqualified  persons,  is  intended  to  forbid  the  adoption  by  them 
of  other  sons.*  The  author  of  the  Dattaka  Chandrika.  likewise,  argu¬ 
ing  from  the  same  or  a  parallel  text  that  an  adopted  son  is  not 
ordained  for  disqualified  persons,  excludes  such  son  of  those  persons 
from  succeeding  to  the  estate  of  the  paternal  grandfather.?  In  the 
absence,  however,  of  other  authorities,  those  alluded  to  can  hardly  be 
admitted  as  sufficient  to  establish  a  general  rule  vitiating  in  toto,  the 
adoption  by  one  excluded  from  inheritance. — In  fact,  the  author  of  the 
Dattaka  Chandrika,  without  advancing  such  position,  merely  denies  the 
right  of  one  so  adopted  to  inherit  of  his  adoptive  grandfather,  and 
perhaps  no  more  was  intended  by  the  author  of  the  MitaksharS. 

NOTH  V. 

It  incapable  in  his  own  rigid  of  adoption  (p.  222)].  This  position 
may  be  questioned,  and  does  not  appear  to  be  a,  generally  received  rule. 
In  the  tract  of  country  denominated  Maithiia,  a  custom  prevails' of 
the  adoption  by  a  widow  of  a  Kritvima  son,  for  the  performance  ■  of 
her  Sapinili gratia,  or  right  of  association  with  departed  ancestors,  the 
observance  of  which,  on  the  eleventh  day  from  her  decease,  exempts  the 
other  relatives  who  are  unable  to  celebrate  such  ceremony  from  observ¬ 
ing  in  her  honour,  (as  they  otherwise  would  have  to  do,)  twelve  monthly 
funeral  repasts. — The  practice  is  perhaps  founded  on,  nr  justified  bv.  the 
following  passage  from  the  Dvaita-mmaya  of  \ae.haspnt\-micva.  an 
author  of  paramount  authority  m  the  •  Maitlbln  eomit-rv — "Its  pnr- 
“  pose  is,  for  the  man,  that  he  may  he  excluded  from  the  hell  denotni- 

*  See  D.ltSoSt.  I.  5  60.  J  v.  W.  rf  MiM>»  WiTtik  lTs^vt. X.  5  li" 
f  r.  Digest,  Chap.  IT.  Sent.  Till.  i  )>.  Cl,.  Srn.  VI 

<c,  Sv  I  Mod.  TV..-,  ]<:. 


|.ul.;,  loi  the  woman.  l!i;d.  sorm-  nne  may  exist,  c&pableof  per- 
her  lii.c  ot  Sapindmia  or  association  with  departed  ancestor*. 
Should  individuals,  oanabk'  of  promotnm  these  objects  exist,  a  sod 
hu o t.  not  lie  adopted.  Accordingly,  irorti  the  resemblance  to  the 
condition  ol  being  parents  of  male  issue  :  where  the  son  of  a  whole 
In  other  may  oust,  by  a  mm,  other  persons. — and  where  the  son  of  a 
1  ival  M  ite  mav  exist,  by  a  female.  sons  made,  ann  so  forth,  must  not 
‘.  lie  addicted.  to  till",  doctrine  conform  Asalrtyy,  Udaya-kSra,  the 
Kalpanun.  the  Panjatr.  the  iJatuakara  and  other  works.” — This 
passage,  stuhcicnU y  explains,  why  the  custom  m  questiop  is  restricted 
to  widows,  A  husband  is  o-.wole  ot  performing  the  Sapiiulana,  or 
Sapindi-karaw,,  (for  the  terms  are  svnouimousj  tor  Ins  deceased  wife. 
On  the  same  p'rineiple  should  the  husband  leave  an  adoptive  son  who 
would  necessarily  be  filially  related  to  Ins  wiie,  the  widow  could  not 
adopt  a  peculiar  son  tor  herself — Tire,  son  affiliated  by  a  widow,  accord¬ 
ing  to  the  custom  noticed,  is  not  regarded  as  related  m  any  way  to  her 
.husband,  and  merely  succeeds  to  her  exclusive  property. 

•  NOTE  VI. 

fhoi<ii  c  i  <  '  ilnihjlu-,  w/ii'  n  h<  nay  alhlwte.'on  the 
pari  oj  mr  husband  (p.  2221].  On  the  smpeev-  oi  the  adoption  by  a 
woman,  this  portion  of  a  passage  lrovn  asishtna  is  usually  cited.  “  Let 
not  a  woman  either  give  or  accept  a  son  unless  with  the  assent  of  her 
husband."  Vaehaspatv-nucra.  in  another  work,  the  CrSddha-Chinta- 
uia.ni.  maintains  tnat  the  clause.  ••  unless  with  the  assent  of  her  hus¬ 
band.  rerers  onlv  to  tbc  gift,  and  not  the  adoption  oi  a  son,  a  woman, 
as  well  as  a.  Qucira.  lrom  their  inability  to  periorm  the  sacrifice  included 
.oi  the  prescribed  ceremony,  being  both  incapable  of  adopting  a  Dattaka 
or  son  given.  In  thus  opinion  ne  is  supported  by  Kudra-dSra,  the 
autiior  of  the  budiu-Vivekn.  a  work  also  current  in  Maithila.  Both 
authors  have  perhaps,  from  tneir  silence,  left  it  doubtful,  whether  they 
allow  trie  adoption  oi  a  Jh  ritnma  son.  iat  which  no  sacrifice  is  perforra- 
oci.'  through  the  delegated  agency  ot  a.  wiie  or  not  :  It  would  however 
be  dimcuit  to  shew  tnat  such  adoption  were  at  variance  with  their 
express  doctrines. — "  1ms  objection  (savs  Mr.  Colcbrooke,  in  allusion 
“  to  tin;  o|)iinon  of  V achaspa-ti-rmora.  lust  mentioned!  mav  be  obviated, 
“  bv  admitting  a  substitute  for  the  performance  of  that  ceremony  :  and 
••  accordingly  adoption  by  a  woman,  under  authority  from  her  husband, 
'•  is  allowed  by  writers  of  the  other  schools  of  law  :  Na^da  Pandita, 
“  however  m  his  treatise  on  adoption,  restricts  this  to  the  case.of  a 
‘  woman,  whose  husband  is  living,  since  a  widow  can  not,  he  observes, 
'  have  her  husband's  sanction  to  the  acceptance  of  a  son.  On  the 

■  other  .hand.  Baiaiu-bhatta*  contends  that  a  womans  right  of  adopt- 

■  siiff.  as  well  as  of  giving  a  son  is  common  to  the  widow  and  the 
wiie.  I  ms  is  liicewise,  the  opinion  ot.  the  author  of  the  VyavahSra- 
ljlayuiiha :  but  while  he  admits  that  a  widow  may  adopt  a  son  with¬ 
out-  her  husband  s  previous  authority,  he  requires  that  she  should 
have  the  express  sanction  of  his  kindred.  Wntdrs  of  the  Gaunt 


imeiitaicr  on  the  Mitikslmva. 
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“  school,  on  the  contrary  insist  on  a  formal  permission  from  the 
“  husband  declared  in  his  life-time.”  It  may  he  added  that  the 
author  of  the  Viramitrodaya  coneuxs  in  the  opinion  of  the  Yyava-hSra- 
Maydkha  just  noticed. — Of  these  works,  the  former- is  more  parti¬ 
cularly  current  at  Benares,  and  the  latter  among ' the  Marahitttas* 
Nanda  Pandita  has  not  omitted  expressly  to  disallow  the  ability  of 
kinsmen  to  authorize  a  widow  to  adopt. f 

■  NOTE  VII. 

An  only  $on  (p.  224)].  Nanda  Pandita  and  the  author  of  the 
D&tt&ka  Chandrika,  extend  the  prohibition  to  one  of  two  brothers, 
and  the  author  of  the  MiWksharfl  forbids  the  gift  of ,  the  elder  of 
many.] 


NOTE  VIII. 

Should  assent  or  (being  a  minor)  be  given  by  a  competent  party 
(p.  224)].  The  necessity  of  the  assent  of  the  object  of  a  Kritrima 
’  adoption,  to  which  the  only  parties  are  the  adopter  and  adopted  is 
obvious :  and  it  would  be  highly  unreasonable,  could  parents  affect 
the  rights  of  their  adult  son,  by  giving  him  away  against  his  consent. 
— Texts  of  law  indeed  are  not  wanting,  prohibiting  genei’ally  the 
.gift  of  a  son  against  his  will :  but  it  seems  a  correct  construction,  that 
such  texts  merely  refer  to  the  adult  son.  A  minor  legally  can  have 
no  will. 


NOTE  IX. 


Some  difficulty  exists  in  extracting  a  consistent  doctrine  (p. 
224)].  Balam-bhatta,§.and  other  authors  seem  to  imply  the  necessity 
of  the  assent  of  the  mother  if  alive  and  capable  to  the  gift  by  the 
father:  and  JagannStha  in  the  Digest,  while  he  admits  the  validity  of 
the  adoption  intimates  the  abillity  of  a  son  given  without  the  assent 
of  his  mother,  to  perform  her  funeral  rites.  Nanda  Pandita, || 
VijnSnecjvara.ir  VSehaspati-micjra,  Kudra-dhfira,  Chandegvara  .and 
others,  who  admit  the  legality  of  the  adoption  of  a  son  given  without 
the  assent  of  the  mother  by  the  father,  seem  to  restrict  the  indepen¬ 
dent  gift  by  a  woman  of  her  son  to  the  case  of  the  widow;  and  on 
the  other  hand,  the  author  of  the  Dattaka  Chandrikfi  includes  the 
cases  wherein  the  husband  may  have  emigrated  or  entered  a  religi¬ 
ous  order ;  and  Balaxn-bhatta  provides,  that  the  wife  may  give  away 
her  son  without  the  consent  of  her  husband,  if  the  distress  be  urgent. 
A  provision  to  this  effect  certainly  appears  consistent  and  reasonable. 
— In  any  case  in  which  a  question  might,  arise,  it  would  naturally 
rest  with,  the  court,  assisted  by  Pandits  to- determine  what  special 


•  Mr.  Colebrookc  in  his  Preface  to  the  Daya-bhSga,  Ac. 
tD.  M.  Seer  b  }  IS. 

+  ».  Trans,  on  Inb.  Ch.  I.  Sect.  XI.  M2. 

i  Trans.  Mit.  on  luh.  Note  to  Ch.  J.  Sect.  XI.  S  H. 

j|  L>.  M.  Sect.  IV.  M2.  *  TraB-.ofMst.ouli 


•some  reason  lx;  inferred,  that  one  a c(o] 
invalid  gilt,  wlio  voluntarily  remained  as  si 
regarded  ns  a  Kritrima  son.' 


stify  or  validate  the  gift 
consent  It  may  -with 
a  son  given,  nnder  an 
to  bis  adopter,  might  be 


NOJ  !  V 

Ch.if.fly,  if  not  solely  prevails  (p.  226)].  In  a  Note  on  Chap.  10. 
Sect.  X.  of  the  .Digest,  Mr.  Colebrooke  observes,  that  in  Gaura  or 
Bengal  and  most  countries,  other  than  Mithila  sons  are  only  adopted 
in  the  Dattaka  form.  Tne  prevalence  however  of  such  practice  should 
not  vitiate  a  Kritrima  adoption,  unless  indeed  it  appeared. such  mode 
were  expressly  prohibited  by  works  on  law  of  paramount  local 


NOTE  XI. 

The,  doctrines  of  the  Dattaka-Mimdnsa  and  Dattaka-Ch'andrikS 
(p.  226)].  The  following  appears  to  bo  that  of  Nanda'  Pandita,  from 
his  elaborate  and  intricate  gloss  on  the  passage  referred  to,  which  is 
attributed  to  the  KSlika-purana*  The  most  preferable  object  for 
adoption  is  a  child  wholly  uninitiated :  his  filial  relation  proceeds 
from  the  performance  by  the  adopter  of  initiatory  rites.  Next  in 
rank  to  him  is  one  initiated  as  far  as  tonsure  exclusive,  for  the 
performance  of  which,  the  period  from  the  third  to  the  fifth  year  is 
prescribed.  Inferior  as  an  object  of  adoption,  is  one,  whose  tonsure 
has  been  performed  by  his  natural,  father,  who,  provided  he  be  under 
.six  years  of  age  may  be  adopted,  and  acquires  filial  relation  to  the 
adopter  on  the  performance  by  that  person  of  the  different  initiatory 
rites  preceded  by  a  sacrifice  for  male  issue  (putreshti).  Such  son, 
from  liis  having  been  initiated  in  tonsure  and  other  rites  in  both 
families  is  a  DvySmushySyana,  or  son  of  two  fathers.  It  is  to  be 
observed,  that  Nanda  Pandita,  in  the  abstruse  gloss  noticed,  seems  to 
have  betrayed  himself  into  an  inconsistency.  According  to  his  ex¬ 
planation,  if  the  boy  proposed  to  be  adopted  have  not  been  initiated 
in  the  rite  of  tonsure  by  his  natural  father,  he  cannot  be  adopted 
after  having  attained  his  fifth  year  :  if  however,  he  has  been  so  initiat¬ 
ed,  he  may  be  affiliated,  (provided  he  be  under  six  years  of  age,)  a 
sacrifice  and  so  forth  being  observed  as  already  noticed. — The  sub¬ 
joined  appears  to  be  the  substance  of  the  doctrine  in  the  Dattaka- 
Chandrik£,  resulting  from  the  most  abstruse  part  of  the  work.t — 1st. 
The  most  preferable  object  for  adoption  is  one,  for  whose  upauayana 
rite,  the  prescribed  principal  season  has  not  elapsed :  the  previous 
rites  performed  by  the  natural  father  are  not  to  be  renewed.  Such 
son  becomes  filially  related  by  the  mere  performance  of  the  rite  in 
question, — 2d.  Inferior  as  an  object  of  adoption  is  one  for  the  per¬ 
formance  of  the  upauayana  rite,  on  whom  the  principal  season  has 
elapsed.  In  the  case  of  such  adoption,  the  sacrifice  for  male  issue 
must  be  observed,  and  the  rites  of  tonsure  and  the  rest  be  performed 
by  the  adopter  on  the  adopted. 

*  v.  D.  M.  Sect.  IV.  §  22.aad  54.  j  t.  D.  Ch.  Sect.  II.  §  20.  and  33. 
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NOTE  XII. 

.  The  most  general  and  consistent  rule  which  presents  itself  (p. 
227)].  This  is  stated  with  reference  to  a  text  of  Vasishtlia,  and  the 
supposed  doctrine  of  the  Dattaka-Chaudrikil  detailed  in  the  preced¬ 
ing  note  and  founded  on  that  text.  This  intimates,  that  the  son 
given- by  initiation  in  the  rite  of -upanayana,  in  the  family  of  the 
adopter  becomes  a  member  of  that  family.  Supposing  the  rule  sug¬ 
gested  to  be  accurate,  it  would  remain  to  be  determined,  what  circum¬ 
stances  would  constitute  a  disqualification  to  the  performance,  by  the 
adopter  of  the  rite  in  question  on  the  adopted. — The  author  of  the 
Dattaka-ChandrikS  has  left  it  doubtful,  whether  in  his  opinion,  the 
celebration  of  that  rite  by  the  natural  father  would  be  an  insupera¬ 
ble  bar  to  its  re-performance  by  the  adopter,  and  hence  to  adoption  : 
or,  in  the  same  manner,  as  the  rite  of  tonsure,  it  might  be  renewed 
by  the  adopter  in  his  own  family.— Another  question  would  likewise 
arise,  whether,  even  after  the  expiration  of  the  secondary  season  for 
the  celebration  of  the  rite  in  question,  as  provided  in  the  case  of  the 
natural  father,  the  adopter  by  observing  certain  penances  might  not 
derive  ability  to  perform  the  rite  in  question.  A  determination  of 
these  points  in  the  present  compilation  could  not  without  presump¬ 
tion  be  attempted.  It  may  however  be  remarked,  that  it  appears 
more  reasonable  to  suppose,  that  the  celebration  in  the  family  of  his 
father,  of  so  important  a  rite  as  the  upanayana,  or  tire  expiration  of 
the  secondary  period  prescribed  for  the  performance  of  that  ceremony, 
should  constitute  an  impediment  to  the  adoption  of  a  son  given  by 
precluding  the  capability  of  the  rite  referred  to,  being  celebrated  in 
the  family  and  name  of  the  adopter. 

NOTE  xnr. 

They  seem  however .  agreed  (p.  228)].  "  The  representation  to 

“  the  king,  and  invitation  of  kinsmen,  are  for  the  sake  of  attestation, 
“  and  removing  doubts  as  to  the  right  of  inheritance  and  not  intend¬ 
ed  as  any  legal  essential,”  (Rudra-dhara  in  the  Sudhi-viveka) — 
“  ‘  Having  convened  kinsmen’ — This  is  for  the  sake  of  the  succession 
■'  of  the  adopted  son  (dattaka).” — Vachaspati-mi$ra  in  the  £raddha- 
Chint£mani.-— So  also  in  the  VivSda-Eatua-kSra.  of  Chande$vara. 

NOTE  XIV. 

As  referring  exclusively  to  the  son  given  (p.  228)].  In  the  forms 
propounded  by  (Jaunaka  and  the  rest,  allusion  is  made  in  express 
terms  to  the  son  given ;  and  that  prescribed  by  Vasishtlia  is  direct¬ 
ed  after  advertence  to  tbe  sons  given  bought  and  deserted.  Nanda 
Paijdita  insists,  that  these  forms  refer  to  the  other  adopted  sons  as 
well  as  the  son  giveri  ;*  and  the  general  application  of  the  hitter  form 
is  intimated  in  the  Mit^kshara.f  The  author  of  the  Sudhi-viveka 
however,  aa  -fcell  aa  those  of  the  f>6ddha-Chintiimani  nud  Viviida- 
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EaUia-kara.  introduce  tiio,  lorm  propounded  bv  Vasishtha  under  the 
head  of  the.  son  given,  as  merely  applicable  to  that  description  of  son 
and  BSlam-bhatta  commenting  on  the  passage  of  the  Mitticshui  re¬ 
ferred  to  in  the  case  ot  a  Ivntnma  adoption,  excepts  the  sacrifice  or 
burnt  offering  directed  m  the  text  ol  Vasishtha.  It  has  been  intimat¬ 
ed,  that  the  other  parts  are  no  legally  essential  portions  of  the  form 
propounded  by  the  author  in  question. 

NOTE  XV. 

The  adoption  of  a  Kritrima,  non  being ,  &c.  (p.  228)].  The  adoption 
of  a  Kritrima  son  is  chiefly  prevalent  in  the  Maithila  country  ;  and  is 
rarely  practised  in  other  parts  of  India. — “  The  practice  (says  Mr. 
"  Coiebrooko)  of  adopting  sons  given  by  their  parents,  -was  there 
“  abolished  by  (Jri-Datta  and  Pratihasta,  although  the  latter  had  been 
“  himself  adopted  in  that  manner.  Their  motive  was,  lest  a  child 
already  registered  in  one  family,  being  again  registered  in  another, 
"  a  confusion  of  families  and  names  should  thence  ensue.  A  son  adopt- 
"  ed  in  the  form  so  briefly  noticed  in  the  present  section,  does  not  lose 
"  his  claim  to  his  own  family,  nor  assume  the  surname  of  his  adoptive 
"  father  :  he.  merely  perforins  obsequies  and  takes  the  inheritance.”* 

• — The  translator  is  informed  that  Ori-Datta  and  Pratihasta  have  not 
abolished  the  practice  noticed  in  their  written  works.  A  case  of  the 
nature  alluded  to  had  occurred  :  in  consequence,  a  general  assembly 
of  Brahmans  was  held,  at  which  the  celebrated  Papdits  mentioned 
presided,  and  it  was  there  agreed,  that  for  the  future  the  practice  of 
the  Dattaka  adoption  should  be  discontinued.  But.though  this  mode 
of  adoption  does  not  accordingly  now  prevail  in  the  Maithila  country, 
unforbidden  as  it  is  by  Vfichaspati-mi^ra,  and  the  best  writers  there 
current,  it  is  not  to  be  inferred,  that  if  in  any  case  preferred,  such 
mode  of  affiliation  would  be  illegal. 

NOTE  XVI. 

V<hd  itl  on*  ii  p  oL/nruo  ic  of  i )  pai  Ocular  form (p.  228)], 
in  treating  on  tlie  kritrima  son.  Rudra-dharam  the  Sudiii-vi  veka  adds. 
— The  form  to  oe  observed  is  this.  At  an  auspicious  time,  the  adop- 
“  ter  01  a  son  having  bathed,  addressing  the  person  to  be.  adopted 
-who  has  also  banned,  and  to  whom  he  has  given  some  acceptable 
-  chattel,  says.  *•  Be  mv  son.  He  replies.  -  1  am  become  your  son.” 
v  .the  giving  some  chattel  to  him,  rises  .merely  from;  custom.  It  is 
'  not  necessary  to  the  adoption.  The  assent  of  both  parties  is  the 
"  omy  requisite  ;  and  a  set  form  of  speech  is  not  essential.” 

-  NOTE  XVII. 

The  Kritrima  son  in  some  instances  may ,  but  in  all  need  not,  <&c. 
(?•  22S)].  It  would  appear  that,  the  Kritrima  son  as  usually  affiliated 
in  the  Maithila  country  is  not  initiated  in  anty  rites- .in  the  family  of 
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his  adopter.  That  in  some  cases,  such  rites,  might  be  legally  perform¬ 
ed  by  the  adopter  may  however  be  inferred. — 1st.  In. the 'dubious 
passage  of  the  Kalika-puriiiia,  the  performance  of  initiatory  rites  in 
the  family  of  .the  adopter  is  declared  to  be  necessary'  in  the  case  of  all 
adopted  sons. — 2d.  If  the  complete  induction  of  the  adopted  son,  into 
the  family  of  the  adopter,  be  contemplated,  the  necessity  of  the  obser¬ 
vance  of  those  rites,  should  apply  as  much  to  the  one  adoption  as  the. 
other.  Important  distinctions  would  probably  obtain,  between 
Kritrima  sons,  who  had  or  had  not.  been  initiated  in  the  family  of 
their  adoptive,fathers,  as  will  be  presently  noticed. 

-■  '  N  OTE  XVIII. 

.  The'  Kritrima  in  some  instances  may  be  invested  with  every  filial 
right  (p.  228)].  Consult  the  preceding  two  notes.  The  Kritrima 
son,  as  usually  affiliated  in  the  Maithila  country  would  indeed  take 
the  estate  of  his  adoptive  father,  but  continues  a  member  of  the  family 
of  his  natural  father,  and  is  not  regarded  as  prolonging  the  line  of 
his  adopter. 


'  .  NOTE  XIX. 

This  rule  would  not  apply  to  the  Kritrima  adopted  son,  &a.  (p. 
229)].  In  respect  to  this  rule,  it  may  be  first  observed,  that  BSla.m- 
bhatta  provides  generally,  that  the  given  son  is  competent  to  inherit 
the  estate,  and  perform  the.  obsequies  of  his  natural  father,  should  he 
have  no  other  male  issue*  The  rule  in  question  is  founded  on  a  text 
of  Manu,+  in  which  the  son  given  only  is  mentioned.  In  the 
MitaksMra,  it  is  incidentally  stated  that  tile  mention  of  the  given 
son  in  this  text,  is  intended  for  any  adopted  son  ;  hut  it  bv  no  means 
appears  that,  this  is  ' a  generally  received  exposition  and  could  only 
hold  in  certain  cases,  (S'  any  such  might  occur,)  where  the  adopted 
son,  were  an  orphan,  or  tacitly  relinquished  by  his  parents,  and  solely 
and  exclusively  initiated  in  the  name  and  family  of  the  adopter.  It 
would  certainly  be  inconsistent  with  the  principles  of  Hindu  law, 
could  the  filial  relation  towards  the  father,  without  anv  act  on  his 
part  be  divested  from  the  son.  In  the  case  of  the  K  ritrima  adopted 
son,  as  usually  affiliated  in  Maithila,  no  doubt  as  to  his  retaining  rela¬ 
tion  to  the  family  of  his  natural  father  can  exist. 


NOTE  XX. 

But  likewise  lineally  and.  collaterally  (p.  22!))].  This  position, 
obviously  resulting  from  adoption  is  supported  by  the  MitukshardJ. 
A  doubt  indeed  with  reference  to  passages  in  the  Dattakn-MimSnsi  3 
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and  Dattaka-Oh and rikS* * * §  may  be  entertained,  as  to  the  accuracy  of 
this  position,  as  a.  general  and  unrestricted  rule.  It  however  appears, 
l  ible,  to  construe  those  passages,  as  well  a*  authorities, — on 
winch  iihey  are  founded,  and  which  declare  the  relation  of  the  adopted 
son  as  iSapinda,  in  the  family  of  the  adopter,  to  extend,  to  three 
o  1  , — as  referring  merely  to  the  oblation  of  the  funeral  cake, 
nn  purity  on  occasions  of  deaths  and  births,  and  disability  of  marriage 
in  the  family  of  the  adopter.  This  in  fact  is  intimated  by  Nanda 
Pandit, a.t 


Would  not  apply  to  the  Kritrima  son  as  usually,  (p.  229)]. 
.In  the  Dvaita  Nirnaya,  VSchaspati-misra  declares,  that  no  relation 
obtains  between  the  Kritrima  adopted  son  and  the  father  of  the 
adopter.  From  which  it  is  to  be  inferred,  that  such  adopted  son 
could  not  inherit  of  that-  person,  and  a  fortiori  from  the  collateral  kins¬ 
man  of  the  adopter.  The  same  inference  in  fact  results  from  the 
circumstance  of  the  Kritrima  son  in  question,  not  being  considered  as 
a  member  of  his  adopter’s  family. — It  may  however  be  concluded, 
that  where  the  adopter  might  die.  in  family-co-parcenery  with  his 
father  and  brethren,  his  Kritrima  son  would  be  entitled  to  receive  on 
division  his  share. 


NOTE  XXII. 


JRnccives  a  quarter  share  (p.  230)].  This  rule  is  founded  on  texts 
ol  Vasishtha  and  KatySyana.t  The  latter  of  which  however  is  vari¬ 
ously  read.  ‘  A  third  part’  is  substituted  by  some  for  the  more  pre¬ 
valent  reading, 'a  fourth  part  the  difference  being  adjusted  with 
reference  to  the  qualities  of  the  claimants.  It  is  not  easy  to  determine 
at,  least,  satisfactorily  the  exact  right  conferred  on  the  adopted  son 
hv  the  expression,  ‘  chaturthSnQ.i  (a  fourth  part  or  quarter  share).  If 
it  be  contended,  as  it  perhaps  justly  may,  that  by  the  expression  in 
question,  a  specific  share  of  the  whole  estate  is  assigned  to  the  adopted 
son  a  great  inconsistency  would  result — Where,  a  division  of  heritage 
might  take  place  between  an  adopted  son,  and  several  legitimate  sons 
subsequently  born,  the  share  of  the  former  would,  in  some  instance.; 
exceed  those  of  the  latter.  This  objection  might  be  obviated  by 
adopting  the  exposition  of  Nanda  Pandita,  who  explainstptlie  terms 
referred  to  as  signifying  ‘  a  quarter  share ;  not  an  .  entire  share'§ 
intimating  probably  thereby  that  the  adopted  son  under  the  circum¬ 
stances  proposed  should  receive  the  fourth  of  the  share  which  would 
be,  allotted  to  him,  supposing  him  to  be  a  real  legitimate  son.  Thus, 
d  1.70(1  Rupees  or  Blghas  were  to  be  distributed  between  one 
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adapted  and  four  real  legitimate  sons  subsequently  born,  the  portion, 
of'^e-  former  would  be  85,  while  each  of  the  latter  would  take 
or  perhaps,  the  objection  stated  might  be  more  satisfactorily' 
olwifcted,  by  Construing  the  expression,  •‘a  fourth  part-' or  quarter 
.  share,’  to,  signify  the  fourth  of  the  share  received  by  a  legitimate  son. 
“Tims  in  the  case  supposed,  the  share  of  the  adopted  would  be  j<Xh 
and  those  allotted  to  each  of  the  legitimate  sons  400. 


(BLANK  PAGE-NO  CONTENTS) 


INDEX. 


Abandonment  of  son,. 

Abduction,  prosecution  for, 

> Abhivud ,  ... 

•  Abhyudayeshti  sacrifice,  ...  ... 

Ablution, 

Absentee,  securing  share  of,  on  partition, 

,  Abuse,  three  degrees  of, 

of  venerable  persons, 

Acceptance,  Brahman’s  ownership  by, 

•  Accountant  appointed  by  the  king,  .  ... 

i  duty  of, 

•  \Accunrulation  by  interest  limited, 

j\  A'chdra  MayAkha,  ...  ...  ...  <  ... 

^  A'charitam, 

Achyuta  chakravartii 
Acquirer  takes  double  share. 

Acquisitions  by  labour  of  one  and  labour  and  wealth 
another, 

Acquittance,  instrument  of. 

Act  XII  of  1838, 

V  of  1840,  . 

II  of  1855,  sec.  14  cited, 

Actof  God,  see  Qod.  Acts  of  merit,  '  ... 

Aprueta, 

Aqval&yans,  5^tted, 


Acvamedha,  -  , 
A'dhi, 

Adhikritdhl  1 
Adhivedaiika, 


Object  of,  .  ...  531,532,629,663 

The  gim  of  a  son  in,  ...  ...  665,672 

wife  with  husband’s  non-  -  '' 
sent,  ...  ...  •'  674,636 

widow,  574, 575,  636, 664, 672, 673 

- ,  in  Malthfia,  ...  (*>  ; 

husband  independently  of  ' 
wife,  ...  '  ,575,  569,665 

where  husband  civilly  dead,  666 

The  Adopter. 

'  widow,  ...  ...  ...  415n 

not  a  disqualified  person,  457,  but  see  664 
a  soilless  man,  ...  ...  531,  532 

bachelor,  ...  .:.  ...  671 

widower,  ...  ...  ...  671 

husband  without  wife’s  sanction,...  536,  673 
gOdra,  ...  ...  ...  ...  586' 

wife  with  husband’s  sanction,  ...  630 

.several  should  not  adopt  one,  537, 
except- uncles,  .  ...  ...  665 

The  Adopted,  ...  ...  ...  547,  664,674 

of  same  class  as  adopter,. ..59, 550,551,631,664 
not  an  only  son  416,  but  see  note  ...554,555, 
635,  636,  650,  66^ 

not  an  eldest  son,  ...  416,  6^3  > 

not  a  brother,  ...  ...  552,590 

'  not  a  daughter’s  son,  571,  except  in 

case  of  gudra,...  ...  45,632 

not  a  sister’s  son,  571, 632, 664,  except 
in  case  of  gudra,  ...  45,632 

not  son  of  mother’s  sister  ...  ...  571 

not  (where  womanadopts)  a  brother’s  son,  665 
not  one  of  two  brothers,  ...  ...  673 

of  only  son  of  single  brother,...  554,  555 

age  of, .  581,  582,  583, 641, 666 

tonsure  of, .  •••  666 

gudra  must  adopt  a  gudra,. ..  ...  5(15 

should  be  a  sapinda, .  631 

whole  brother’s  son  preferred^...  633,  665 
whether  lie  may  he  married-"  •••  64 

i  /  /  papinda — ‘relationship  of,  i ...  650,  651 

r)  r.ncleanness  of,  ...  ...  i  ...  662 

1  '  See  Dattaka.  Krilrima.  Orphan. 

The  Ccrenjony  of  Adoption,  ■■■  70,71, 416, ,555^588,589, 

,  -637,667 

according  to  gaunaKa,  f . .  60,  61 
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Adultery,  the  fifteenth  title  of  law, 
with  preceptor’s  wife, 
ordeal  in  case  of, 
witnesses  in  case  of, 
coupled  with  rape, 
y  punishments  for, 

evidence  of, 

Affectionate ' ki'adred,  gift  of. 

Affray,  witneqM*ikjn  case  of, 

A'gama,  )  ... 

Agent  of  partner  unable  to  act, 
Agntya,  /... 

A 

par^at  of  niale  offspring,  •  ... 
Agnidivyam,  ’  ... 

Agnihotri, 
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notice  to  king,  ~  638,  6C7 
to  priest  performing,  639 
of  a  Kritrima ,  ...  676 

ypted  son,...  -  299,  300,  301 

when  legitimate  son 
subsequently  born,  63  66 
420,421,425,594,595,  628, 
G57,in  case  of  <Jddras...659 
partition  between  le¬ 
gitimate  and  adopt¬ 


ed  sc 
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maintenance  of,  516,  571 

cannot  claim  natural 

father’s  estate,. ..65,  422, 
548,  599,  640 
7—  unless  no  other 

male  issue,...  423 
or  he  be  aDvya- 
mushySyana,,  65 
obsequies  performed  by,  626 

partition  between  legi¬ 
timate  and,  ...  516 

marriage  of, ...  604,  C05 

fdkhd  of,  ...  ...  612 

maternal  grandsires  of,  612 

relationship  of,  to  step¬ 
mother  ...  ...  635 

uncleanness  in  case  of,  623 

where  legitimate  son 
exists  at  time  of 
adoption,  ...  662 
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Agnishorrdya , 

Agreement,  non-performance  of, 
•writing  of, 
Ahnlnaibuka, 


Akrai  . 

Alimony  of  the  wives  of  the  blind,  &c 


•'•A 

-parcener  returning  from  abroad, \ 
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Allotment  of  share  to  c 
Altar  when  used, 

Am&tya, 

Amdvasya,  f  ... 

Ambashtha, 

A'mikshd, 

Anamga, 

Ancestral  property,  equality  of  right  of  father  and  of  sonii 
recovery  of 
Anchoret  succession  to  goods  of 
Anehagotra, 

Anger,  gift  through, 

Angiras, 

Animals,  fine  for  cruelty  to, 

punishment  of  owner  of  dangerous, 

Aniyukta, 

Annaprdgana, 

Answer, 


how  to  be  drawn, 

four  kinds  of,  ...  • 

inadmissible, 

Antelope,  punishment  for  killing, 

Anuja, 

Amdomaja, 

Anupurvaja, 

Anuvdda, 

Anvadheya, 

succession  to, 

Anvddheyika, 

Anvdldiam.— 

Anvya 

Anyopurvd 

Apahdva, 

Aparaita’s  gloss  on  Yaji^avalkya, 

Apastamba,  5,  cited,  u-'v.  ...  ... 

Apatana,  Apatya,  iij 

ApaviddJia.  ...  f  ••• 

Apaydtrita  ... 

Apostacy  from  religious  order, 

punishment  of, 

Appointed  daughter, 

Apmtlbmdha, 
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134, 135 


576,  57,9 
•12n  # 


118,  127 
...  9<in 
...  414n 
...  357 


\301n,  419 
\'107,  108 
-  !108,  264 
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Apprentices,  share  of, 

Apvtra, 

Arbitrators,  corrupt,  are  ‘  open  thieves’ 

GLjTcited, 

,  'four  kinds'  of, 
parsons  J&xempt  from, 


\  'N 

...  H32,"670,  671 
. 153 

...  52n 


succession  to  property  of  woman  married  by, 

^  ..  ‘ad  to  the  king, 

Aeapinda,  ‘ 

A'sedha, 

Ascetic,  not  a  surety, 

succession  to,  ...  ...  91,  352,  353,  450, 485 

excluded  from  sharing,  ...  ...  ...  108 

’  gourd  and  clout  of,  ...  ...  ...  ...  352n 

should  wear  clothes,  ...  ...  .  452 

Ass,  debtor  becomes  an  ...  ...  ...  ...  121 

Brahman  criminal  paraded  on,  ...  ...  ...  157 

•  ,  fornicatrix  carried  on,  ...  ...  ...  ...  163 

punishment  for  killing  an,  ...  ...  ...  166 

^  Assault,  the  eleventh  title  of  law,  ...  ...  ...  12 

J  )  prosecution  for,  ...  ...  ...  .„  18 

.••'7  defined,  ...  ...  ...  ...  ...  150 

"if  degrees  of,  ...  ...  ...  ...  ...  151 

)V  fines  for,  .  ...  ...  ...  ...  ...  151 

committed  by  several  persons,  ...  ...  ...  152 

damages  for,  ...  ...  ...  ...  152 

Assent,  implied,  ...  ...  ...  ....  ...  285 

of  adopted  son,  665,  of  mother  to  gift  of  son  in  adop¬ 
tion,  ...  ...  ...  ...  ...  673 

N Assessors,  12n.  (2).  ...  ...  ...  ...  ...  14 

Astrology  ...  ...  ...  ...  ...  153, 419n 

A  sura,  marriage,  ...  ...  ...  ...  ...  385 

— ‘“;"n  to  property  of  woman  married  by,  ...  106 


57,  300n,  410,  493,  198.  547,  670 


Atirdira  sacrifice,  < 

Atri, 

Atreya,  r'  ... 

Attorneys  permitted, 

Aunt,  son#  of  father’s  paternal, 

111 V  "7~ - maternal, 

■  *>»>W)ther’g  paternal, 

j  . i - maternal, 

Auraea,'  ...  '  ... 

Avanejana, 


Avibiidjyam, 
Ayautuka,  ... 


Backbiting, 
BahupUtra, 
Bail,  deed  of, 
Bailments, 


...V.125, 


unspecified  and  specified, 
preservation  and  restoration  of, 
damage,  loss  or  use  of 

by  act  of  God,  the  king  or  robber 

Bala,  ...  . . 7  ../ 

Bfllambhat.ta, 

Baldtkara, 

Bandhaka,... 

Bandhu, 

succession  of, 

Bdndhuvdh, 

Banishment  of  a  Brahman, 

forsaking  mendicity, 
apostatizing, 

Bastard  does  not  inherit  but  must  be  maintained, 

half  share  of  a  £udra’s,  ...  ... 

of  a  Qiidra  by  a  C/'idra, 

Bathing  before  adoption, 

Bauddhayana, 

Beans  employed  in  sacrifice,  ... 
oblation  of, 

Bed,  father’s,  given,  to  partakers  of  food  at  his  obsequies, 
Benares  school, 

Bengal  school, 

Bestiality,  punishment  of, 

Betrothal,  106,  464.  Betrothed  daughter,  woman’s  property  goes 
to,  249.  Betrothed  maiden,  marriage  of,  when  intended 
husband  dies, 

Bh&gcwata,  ... 

Bliagvata  Bh&skara-, 

Bald  da, 

Bh£radv£ja, 

BhSryS, 

BhdehApdda, 

Bhatta  Qamkara, 

Bhatta  Somet;vara  citedj 
BliavanStha  referred  to, 

Bh-iksl uit,  . ..  . 

Bhocjya, 

Bhr'igu,  . 


110, 127 
89,  446  ' 


5,  107, 109  A 
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INDEX, 


BkuMi,  ...  ...  ..  ,, 

Bkwmika,  .  -1 

Bipeds,  father’s  user  of,  . .  "  , 

j6gth-4ftwM)«ftition.  ...  ...  ... 

m’  '  Blmcf*&cclucled  from  inheritance,  ...  ...  "iy 

*  V  may  -witness-  in  criminal  case, 

v  &2Xt.«ght  of  natural  and  adopted  son  of, 

\  *-fi<>a?pme  for  Killing,  ...  ...  . 

^V>  I??M  heavenniirected  disease,  ...  ... 

S/  ^  PjMna  m  the  deepseated,  a  heaven  directed  disease 

*  not’ divisible,  ...  ...  ...  ’  285 

"  BoundarieV-disputes  respecting,  a  title  of  law,  '  “. 

,  deed  of, 

how  defined,  -  ...  ...  " 

witnesses  to  point  out, 
rights  in  produce  of, 

>d  i  fine  for  altering  and  transgressing, 

Brdkma  marriage,  ...  ...  ...  25Q 

succession  to  property  of  woman  married 
by, 

Brahma-purSna,  ...■  ...  ...  ’  jj'«2 

.  Brakmachdri,  45],  546n.  Heir  to,  ... 

Brahmadaya. 

BrShmana,  associated  with  king  as  chief  magistrate, 

•  associated  with  assessors, 

>■//’,  prosecution  for  killing  a, 

"  swears  by  his  veracity, 

J/S  except  in  certain  cases,  ...  of 

refusing  to  give  evidence, 
oath  by  feet  of, 

disqualification  of  son  of,  by  woman  of,  inferior 
son  adoptible  by, 

'  s,  non-escheat  of  wealth  of,  ...  ...  85,351, 

prior  payment  of  debts  of, 
premise  to,  .  ... 

banishment  of, 
j  cannot  be  a  slave, 

fine  for  employing  in  servile  duty  a, 

•  punishment  for  abusing, 

amputation  of  limb  giving  pain  to,  . 

inviolability  of,  ...  .,. .  157; 

vadha  not  inflicted  on,  )/. 

punishment  of  £udra  officiating  as  a'  j 
■  who  may  be  married  by,  ... 'Ci  ...  291, 

'  after  failure  of  heirs,  ...  ^  ...  349’ 

succession  to, 

'  succeeds  to  stridhana. 

See  Acceptance.  Ass.  Banishment. 


BrShmani  daughter  of,  takes  stepmother's  wealth, 
fine  for  seizing  or  selling  a, 
succession  to  stridhana  of 
Brahmya  rite,  marriage  by. 

Branding, 

Breasts  of  damsel. 

Bribe, 

Bride,  gift  to,  cannot  be  resumed, 

Bridegroom’s  right  to  nuptial  presents. 

Bridge,  how  shared  by  coheirs, 

erected  on  another’s  ground. 


•-'IS 

...  m 

-  499 

.,,45,^3. 

...•  824  : 

134, 

-»S 

- - - - -  -  -V  148- 

Brihaspati  5,  cited,  12,13,  14,15,  (bis),  22,26,  30,  33, 36;  37,  41, 

48,  51,  54,  55,  74, 75,  76,  82,  84,  91,  92,  96,-^W,  109  112, 
113,114,116,  120,  124,  126,  127,  182,  140,  141,  142, 
145,  146,  147,  149,  151,  158,  155,  156,  159 
Brother,  adoption  of  son  of,  ...  ...  ...  ...  64 

debt  contracted  by,  ...  ...  ...  ...  72 

succession  of  uterine,  ...  ...  88, 8o2> 

succession  of  son  of,  ...  ...  ...  ...  852 

right  of  fatherless  sons  of,  when  uncle  dies,  ...  88 

sons  of  mother’s,  ...  ...  ...  ...  89 

not  reunited,  share  with  reunited  uncles,  '  ...  96 

of  the  whole  blood,  ...  ...  ...  200,334,343 

inherits  before  half  blood,  ...  445 

two  shares  taken  by  elder,  ...  ...  ...  209  •' 

does  not  inherit  preferably  the  nuptial  present,  ...  253  .. 

inherits  presents  received  after  marriage,  ...  253,)  - 

right  of  succession  of,  ...  ...  ...  333,  352,  470\  . 

oblations  offered  by,  ...  ...  ...  ...  333i  - 

of  half  blood,  associated,  ...  ...  ...  336 

inherits  after  father,  ...  ...  ...  ...  443 

of  whole  blood,  succeeds  to  maiden’s  stridhana,  ...  487 

partition  by,  after  father’s  death,  ...  ...  513 

cannot  be  adopted,  ...  ...  ...  552,  590  . 

Budha,  ...  •••  •••  •••  •••  5 

Bull,  when  possession  gives  no  title  to*  ...  ...  ...  33 

sacrificing  a,  ...  ...  ...  ...  ...  382 

Bullock,  debtor  becomes,  ...  ...  ...  ...  121  • 

Burglar,  see  Impalement,  '• 

Burning  woman-stealer,  '  ...  ...  ..i  ’  ...  #  155 

Bumt-oflering  defined,  ,  ...  ...  ' >sv  ...  432n 

in  case  qf  adoption,  ...  ...'  -  ...  559 

Burnt-sacrifice  perforate^  %  one  Brfihman  for  another,  %  ...  63 

Butter,  oblation  of  clarified,  ...  ...  ...  ...  359 


Carriers,  exemption  of  beasts  of  burden  of,  ... 
Cattle,  when  possession  gives  no  title  to,  ... 
trespass  by, 

'  "*  —  -  J«}»en  distributable,.. 

’  Cdilfcuy;  scarcely  known  among  the  Hindis, 

-,T,  Onur,  See  Wife.,, 

\  -Soalf efvriddhi, . 

vi  Boils J&la,  . 

H'  OHafide^yara,  ... 

'fikaritram. 


Ghatumasya  sacrifices,  ... 

Ckatushpatha, 

Chhfigaleya, 

Chhedana, 

*  Chidambara, 

Child,  when  competent  to  give  evidence, 
oath  by  head  of,  ... 

Chinnatantu,  ... 

Chintdmani,  an  authority  in  Mithila, 
at  Benares, 


Chyavana, 

'/.Cloth  given  to  Br£hsaan  by  adopter, 

’  \ Clothes,  impartible,  77,  285,  when  distributable, 

^  to  be  sold, 

valuation  of, 

punishment  for  unauthorised  use  of, 

of  a  student,  ...  ...  ...  ... ' 

of  a  hermit  and  ascetic,  ... 

.  ..  defined, 

Clout  of  ascetic,..: 

Cognate,  succession  to  wealth  of  separated  and  sonless, 
kindred  89,  of  mother,  ... 

’  .  defined, 

'  succession  of,  ... 

Coining,  ordeal  in  cases  of, 

Colebrooke,  his  collections  of  Hindi  law,  .... 
Collateral  inheritance. 

Colors,  see  Red,  White.  _  i 

Community,  ...  ...  ...  ’ 

Common,  definition  of  property  in,  ...  < .  ... 

Comparisba^aJ  writing,  presumption  from,  ...  '  ... 

Compulsion,  w recover  debt, 

Concealed  wealtft,  reunited  parceners  take,.» 
distribution  of,... 


Vain. 

Omen  bines,  maintenance  of,  ...  ...  ...  ...85,  319 

not  to  be  .shared,  ...  ...  ...  ...  389 

Confinement  in  default  of  surety,  ...  ...  ...  •  ...  24 

Confiscation  of  wealth  1‘or  theft  of  elephants,  horses apd - ' 

weapons,  ...  ...  ...  ...  ...  '  ..7  "'155 

Conquest,  K-shatriya’s  ownership  by,  ...  :...  ..*.  42 

Consideration,  illegal,  ...  ...  ...  ...  ..v.„  -13?. . 

Constraint,  four  kinds  of,...  ...  ...  ...  ''180*  , 

Contempt  of  Court,  punishment  for,  ...  .  ... '  17  / 

Contract,  law  of,  ...  ...  ...  ...  fM  ' 

foq work  and  service,  indivisible, ..  ...'  ....  ISP  ■ 

Convict  incompetent  to  testify,  ...  ...  ...  •  35 

Coparcener,  his  share  when  he  returns  after  partition,  ...  290 

his  separate  property  before  partition,  ...  ...  520 

his  power  to  give  his  own  share,  .1.  ...  521 

Copper,  record  on,  ...  ...  ...  ...  ...  29 

Coral,  father’s  ownership  of,  ...  ...  ...  ...  43 

rescission  of  purchase  of,  ...  ...  ...  ...  142‘ 

Corporation,  ...  ...  ...  ...  ...  .  — 14p  (2) 

Corpse,  punishment  for  selling  what  has  touched  a,  ...  ...  166 

Corrody  defined,  202,  and  note. 

tlosts  of  suit,  provision  for,  ...  ...  ...  ...  120  ... 

Couches  impartible,  ...  ...  ...  ...  ...  505 

Courses,  partition  after  cessation  of  mother’s,  ...  ...  509 

Court  of  justice,  situation  of,  ...  ...  ....  ...  12_ 

hours  of,  ...  ...  ...  ...  d.4C'v 

days  of,...  ...  •  ...  ...  ’  15"- 

Cousins,  succession  of,  ...  ...  ...  ...  89/ 

partition  between,  ...  ...  ...  ...  229 

Cows,  eaten  in  Madhya-dega,  ...  ...  ...  ...  15 

Vaipya  swears  by  his,  ...  ...  ...  ...  38 

received  in  Xrsha  rite,  ...  ...  ...  ...  77 

when  not  liable  for  trespass,  -•  ...  ...  145 

punishment  for  selling  flesh  of,  ...  ...  ...  166 

eldest  brother’s  right  to,  ...  ...  ...  ...  209 

kindness  to,  ...  •••  282 

indivisibility  of  path  for,  ..  ...  285 

sacrifice  of  barren,  ...  ...  ...  ■■■  3.82 

practice  of  slaying,  ...  382 

Creditor,  future  rewards  of  ascetic  debtor  transferred  to,  ...  121 

recovery  of  debt  by  heirs  of,  ...  ...  125 

appropriation  of  debt  in  default  of  heirs  of,-..  ...  125 

Criminal  cases,  witnesses  jn,  ...  ...  ...  36 

'Criminal  law,  remarks  ’on,  ...  ,  •••  —  ...  171 

Cross-roads,  not  to  bfi'stopt  up,  ...’  ...  ...  147 

man-stealer  exposed  at,  ...  •••  155 

Crow,  person  misapplying  articles  received  for  syfrifice  be¬ 
comes  a,  —  ... 

eye  of. 
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502 
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G»wn,  see  King. 
Cruelty,  see  Animal, 
Cords,  oblation  of, 
Custora-pf.  country, 


r7£*»hira, 

\.$  GKkala  died, '  „  ... 
s./\  Cdkdmedha  sacrifice, 
y  '^Oakuptak, 

yankha  5,  cited...  ...  ...  43j  49 

Camti  Mayukka;  ... 

’  ‘  fMtyyiyana, 

Qaunakha  cited,..: 

Qailga, 

£ikhi,  pikhSvriddhi, 

,,  .Qilpi,  74,  $ilpi  nyasa,  ...  ...  ..; 

'  I  9iva>  -  .  . •• 

■  l  ,  depositions  taken  in  presence  of, 

C.raddha, 

performed  by  a  dvydmushydyana, 

.  '  for  parents  when  family  scattered, 

Ghvntdmani,  ... 

^  Mayuiha, 

Viveka, 

Qreni,  ... 

Qrikara-bhatticharya, 
y  QrikrisbnatarkfiJankSra,  ...  • 

'NyCrinitha  iLch^rya  Chudamani, 

yrotriya,  possession  gives  no  title  to  pi-operty  of, 
sufficiency  of,  as  a  witness, 
escheat  of  prdperty  of,  ... 

'  >  succession  to,  ... 

J  lost  or  stolen  property  of, 

endowment  of,  ... 

Cuddha  Maydkha, 
bwtdhi  Viveka, 

Qtidra,  excluded  from  administration  of  justice,- 
to  take  charge  of  witnesses  and  parties,' 
to  collect  materials  for  trial, 
eweer&Jby  imprecation  on  himself,  ...  v 

nwywfemt, 

may  adopt  a  daughter's  son  or  a  sister’s  son, 
must  adopt  a  9udra, 


INDEX. 


?<idra,  officiating'as  a  Brahman, 

assuming  BrSlimanical  string, 
maixiage  of, 


of  a  Kshatriya  or  Vai<;ya,  . 


share  of,  when  only  s 
gotra  of, 

may  drink  spirits,  ...  ...  - 

See  Adoption. 

f  udi'a,  how  a  Chdri  differs  from  a, 

'  share  of  son  of  a  twiceborn  by  a, 

•  moveables  shared  by  son  of, 

may  be  wife  of  a  twiceborn,  . 

son  of/takes  a  tenth, 

right  of  son  by  female  slave  in  case  of  estate  of 

(jlllfCCt,  •  ...  '  ...  ... 

CundsiHya,  ... 

D. 


Badhi, 

Daiva  rite,  250,  251,  succession  to  property  of  woman  i 
ried  by, 

Daksha,  5,  cited, 

Bakshina, 

Dakshinatyas, 

Damage  of  pledge  for  use, 

Damsel’s  child,  son  of  maternal  grandsire,  ..: 

Dana, 


...  m 

291,292,  660 


296  'U 


,  99, 123,  254, 256 


-pratibhu, 
Dam  da-pdrnshyara, 
Bar^ana-pratibhA, 
Batta,... 


110 


-mtmdnsd, 

Dattdpmddnikam, 

Battrima,  ...  ...  ...  .  •* 

Daughter,  initiation  of,  ... 

succeeds  to  wealth  of  separated  sonless  father,; 
succeeds  in  default  of  wife,  ... 

where  more  than  one,  ...  ...  A. 


destitute  married,  86,  barren,  ...  1  ...  ...  352 

son  of,  inherits  in  default  of  daughters,  ...  87,  352,  441 

maintenance  of,...  ...  ...  ...  /  .  ...  ’  97 

succession  of  to  mother’s  property,  .  102,  103,  243,  461 

share  of,  appointed  when  son  bom,  ...  210,  515 

share  of.  on  partition,  ...  ...  ...  232,  233 


Daughter,  sons  contribute  to  allotment  of,  ••• 

does  not  take  on  partition  by  right  of  inheritance, 
brothers  defray  marriage  charges  of, 

'••••;  -when  disposed  of  in  marriage  by  grandfather, 

'  "  '  barren  or  widowed, 

foundation  of  right  of  succession  of, 
bar  of  married,  ... 

'■(  succeeds  to  mother’s  nuptial  presents, 

appointed  to  raise  up  issue,  ...  ...  293 

son  of  appointed,  ...  ... 

\  ,  succession  devolving  on,  reverts  to  father’s  heirs, 

son  of  married,  presents  oblations,  ...  ' 

maiden  preferred  to  married,  ...  321 

unprovided  to  enriched,.!, 
exclusion  of  widowed, 
has  no  right  before  father’s  death, 
appointed, 

maintenance  of  disqualified  persons, 
may  mean  'granddaughter’ 
right  to  inherit  of  son  of,  ... 

/  disability  of  son  of  unmarried, 

.  inadoptibility  of  son  of,  ... 

substitute  for  legitimate,  ... 


wns^dSv^M.hd^tScr* 


how  produced,  ...  ...  ..* 

'  self-given, 

‘ Daya ,. 

v  Dayabhaga,  received  in  Bengal  proper, 
commentaries  on, 

Ddyada, 

Ddyakramasangraha  noticed, 

V  Dayanvrnaya,  ... 

•  x^  Ddyarahasya,  ... 

JDdyatatva, 

Ddyavibhdga,  ... 

Deaf  person,  when  competent  to  testify, 

J  when  disabled  to  inherit, 

“Death,  civil, 

Debt,  on  loans  for, consumption,  ... 

estate  taken  with  burden  of,. . . 
partition  of, 

recovery  of,  118,  see  Deceit. 
payment  by  instalments  of,  ... 

»•  ■  \ - personal  labour,... 

order  or^hose  liable  to  pay  a  deceased's, 
recovered  by  heirs  of  creditor  dying  without 
obligation  of  paying  father's. ... 


7NDKX. 


Debt,  distribution  oi’ mother's  wealth  after  paying  her,  ...  198 

incurred  l)y  a  disunited  father  on  his  own  account,  ...  508 

- a  reunited  fattier  for  the  co-parceners,  ...  508 

discharge  of  father’s,  ...  ...  ...  .....  -510 

incurred  by  slave  for  support  of  family,  ...  - 5 3 1 

Debtor,  sec  Ass. 

Defamation,  ...  ...  ...  ...  ...  ...  .  J4J  • ; 

JJecdchdra,  ...  ...  ...  ...  ...  15,  llfh*' 

Deceit  to  recover  debt,  ...  ...  ...  118  ( 

Deformed  person  incompetent  to  testify,  ...  ...  ...  35  7 

Degradation  from  tribe,  ...  ...  ...  ....  ...  101./ 

effect  of,  ...  ...  ...  ...  ...  108  ■ 

partition  after,  ...  ...  ...  191,  192 

for  embezzlement,  ...  ...  ...  ...  859 

for  not  maintaining  persons  disqualified,-.  ...  456 

Departure  in  pleading,  ...  ...  .-  ...  ...  23 

Deposit  for  use,  a  title  of  law,  ...  ...  ...  ...  11 

ordeal  in  case  of  theft  or  denial  of,  ...  ...  ...  25  ' 

specified,  32,  unknown,  ...  ...  ...  ...  32 

possession  gives  no  title  to,  ...  ...  ...  82 

sale  of,  ...  ...  ...  ...  ...  ...  129% 

cannot  be  given,...  ...  ...  ...  519 

deserted  son,  ...  ...  ...  ...  ...  58 

Destruction  of  instrument,  ...  ...  ...  ...  29  ; 

Devala^o,  cited,  rfiC.h  t  .Ui-MJ.  43,  54,  99,  101 

Devandabhatta,  ***?•*#•  ...  ...  .  173 

Dhare5vara  A'chSrya,  .  ...  ...  42,  179  .  • 

Dharma,  ...  ...  ...  ...  ...  ...  118 

-ydstvtc  read  to  the  king,  ..  ...  ...  ...  ] 5 ' 


Dharmajadivy'arn, 

Jdliaumya,  ... 

Mkshiniya,  . 

Dipakalikd,  . 

Disciple,  debts  incurred  for  domestic  uses  by, 
of  deceased  gum  uncleanness  of,  ... 

Discrepancy  between  religions  and  moral  law, 

between  text  of  dkarmafiislra,  ... 

Disease,  nine  kinds  of,  ...  ..i 

deed  by  person  suffering  from,  ...  ; 

gift  avoided  by,  ... 

Disqualification  to  inherit,  when  removed  after  partition, 
Distress,  gift  of  son  in  time  of, 

alienation  of  immoveable  property  during,  ... 
husband  may  use.  wife’s  property  in  time  of, 
Divisions  of  a  suit, 

Bioya,  . 

Divyajiramdnarn,  ...  ...  ...  ...  i 

Dogs,  laceration  by  feet  of; 


81 
40n 
4,  5 
341n 

177  / 
124  ^ 
625 
15 


30 

134,  135 
...  107 

58,  d7(J 
...  376 


12n,  (2) 


40 


12n,  (2) 
..  136 


INDEX. 


Dogs,  casting  to, 

fine  for  killing. 
Donation  defined, 


• ,  .  DraupsCdl  wife  of  five  brothers, 

\  Jh'fiv'da  school,  ... 

\j’  yhlmyaiyanapriUihhu,  . . . 

V-.i  Dress  of  king  ,as  chief  magistrate, 
■'  Drinking  spirits, 

^  Drowning, 

_  ikard, 


-V. 


Drunkard,  disqualification  of,  500.  See  Intoxicated 
Drunkenness,  prosecution  for. 

Dumbness  defined, 

excludes  from  inheritance,. 

Duress  illegal,  ...  ...  i  ... 

deeds  obtained  by, 

•  Dvaita  Nirnaya, 

Davija, 

Dvydmushydyana,  ...  ...  65,406,412, 

complete  ( nitya .)  and  incomplete 
oblations  by,  ... 
cannot  marry  in  either  gotra, 
of  two  kinds,  ... 
nncleanness  of,  . . . 
right  by  inheritance  of,  ... 
Dwelling  whether  divisible, 

•Dying  persons,  deed  by,  ... 

\Dysentery,  one  of  the  heaven-directed  diseases, 
Dyutam, 


536,  554,  6 
(anitya),  ... 


\  ] 


E. 


Ear,  punishment  for  cutting  off  or  wounding,  ...' 

,  of  adulteress  cut  off, 

Earnest  money,  115,  recoverable  by  purchaser. 

Earrings  given  by  adopter  to  priest, 
j  of  women, 

'Earth  placed  on  head  of  person  pointing  out  boundaries. 
Easements,  possession  gives  title  to. 

East,  Court-house  door  should  be  towards,  ... 
king  sits  facing, 


Eating  forbi 


b,  prosecution  for,  — 


Jthaj&ta 
SkapiOra,  V. 
JUkoddifhfct  frdddha, 


INDEX, 


Elder  brotlKjr  initiates  his  brother  and  unmarried  sisters. 
Eldest  son  manages  when  father  incapable, 
should  not  be  given  in  adoption, 

Elephant,  kshatriya  swears  by,  38,  see  Confiscation.  . 

Ellis  Lectures  cited, 

Embezzlement,... 

Enemy. incompetent  to  testify. 

Era,  see  Saka,  Sambat. 

Escheat  ...  ...  .  85,318,*' 

oi  Brahman s  property,  ...  ...  / 

on  failure  of  Brahmans  in  deceased’s  village,'  . 

Bee  Crotriya.  Funeral, 

Estrays,  remuneration  of  finder  of, 

Etymology,  Secretary  to  be  skilled  in, 

Eunuch,  disqualified  to  inherit,  ...  ..* 

may  marry,  264,  and  have  issue  by  another  man 
Evidence,  three  kinds  of,... 

objections  to  receipt  of,...  ...  .  .. 

test  of,  ...  ...  _  _  ~; 

punishment  for  refusing  to  give  ... 
when  discordant, 
of  adultery,  ...  . 

of  disputed  partition,  ...  ...  360,361,1 

presumptive,  admissible, 

S ee  King.  Witnesses. 

Examination  of  witnesses, 

Exclusion  from  inheritance,  ...  ...  ...  4 

Excrement,  fines  for  touching  with, 

fine  for  depositing  on  highway,  ... 

Exequial  rites,  see  Funeral. 

Experts,  reference  of  question  to,  ... 

Exposure  of  son,-  ... 

Eyes,  pains  in,  ... 

punishment  for  destroying,  ...  ...  ...  1 

F. 

False  jewels,  ordeal  in  case  of  making,  ...  ... 

witnesses,  signs  of,  ...,- 
Family  name,  right  of  persons  having  same, 

Famine,  husband  may  take  stridhana  during,  ...  •  '  1 

emancipation  of  person  maintained  in  a, 

Fasting  for  a  son,  ...  ...  ...  ... 

performed  by  a  Brtihman  for  another. 

Father,  his  ownership  of  immoveables  and  bipeds,  ... 

wealth  of,  is  “  unobstructed"  Heritage,  ...  f  ... 

when  no  power  in  partition  possessed  by,  ...  J 
share  of,  on  partition,  ...  ...  ...,' 

His  right  to  succeed,  ...  ...  87, 330,  3i 


'  -  n  * 

9.  450,  485  j 
85l,435n  /' 
-  ,  350  /  y 


!4,3? 


INDEX. 


Father,  may  distribute  self-acquisitions  among  so; 
his  double  share  of  ancestral  wealth, 
his  right  to  share  his  son’s  acquisitions,  •• 

*  may  withhold  eldest  son’s  deduction, 

%  '■  ■  takes  hfter  daughter’s  son, ... 

Ms  power  over  moveables,  .- 

.may  distribute  unequally, .. 

- ; - except  in  ca. 

entitle'd.to  car,  ... 

\  his  donations  to  sons  indivisible, 

AV  Inherits  after  mother, 

his  succession  to  maiden  daughter’s  stridhana, 

•  succession  to  str'tdhana  given  by,  .." 

disqualification  of  enemy  of,  ■  ... 

See  -Ancestral  Property,  Bipeds.  Cored. 
Father-in-law,  widow  to  settle  with, 

Favour,  writing  of,  ...  ...  ... 

• ‘Feast  to  BrShman, 

Fee,  woman’s,  ... 

Feet  of  Gods  or  Brahmans,  oath  by, 

Fallow-student,  succession  to  wealth  of, 
succession  of, 

I  Felons,  classes  of,  ...  ...  ... 

|  Female  eannot  be  adopted, 

}  .  production  of,  -.1 

Fever,  a  heaven-directed  disease,  ...  ...'  ..1 

Field,  divisibility  of,  ...  ..I 

Finding,  property  acquired  by,  ... 

Fine,  for  breaking  arrest, 

for  consuming  stridha'iia,  ■  ■■ 
for  perverse  refusal  to  pay  debt, 
sons  not  liable  to  pay  father’s, 
for  dismissing  servant  prematurely,  ... 

A  for  deserting  a  tired  or  sick  servant,  ... 

on  servant  refusing  work,  ...  ...  ... 

\  - quitting  master  on  journey,... 

on  vendor  not  disclosing  defects, 

)  for  allowing  cattle  to  trespass, 

<.  for  giving  false  evidence,  ... 
for  nuisance  on  highway,  ... 
for  defiling  royal  garden,  ... 
destination  of  unjust,  •••  .:. 

for  breaking  engagement  to  marry,  ... 

Fingers,  amputation  of, 

Fine,  ordeal  by, ... 

keeper  of  perpetual,  dying  in  debt, 
effect  of  casting  debt  into,  ... 
wife-  partake*  of  husband’s  sacred, 
two  characters  of  hallowed, ... 


78.  285 
42,  871 
...  16,  17 


,  698  LVUK.V. 

Fire,  parent  of  male  offspring,  ...$£ 

Firstborn,  entitled  to  single  sheep  or  goat,  ...  ...  ...  77 

Fish  eaten  in  the  east.,  ...  ...  ...  ...  15 

"  Flowers  from  the  sky,”...  ...  ...  ...  ...  .10 

Food,  impartibility  of  prepared,  ...  ...  ...  ^7,  285,  888 

punishment  for  giving  a  twieebora  improper,  ...  .».  165 

oblations  of,  ...  ...  ...  ...  .,.  .347.'"' 

Foot,  punishment  for  amputating, ...  ...  ...'"  ' lad—''  - 

half  cut  off,  ...  ...  ...  ...  •  ...  155  v 

Forefinger,  ring  for,  given  by  adopter,  ...  ...  1  ...  60 

Forehead  of  adopted  kissed  by  adopter,  ...  ....  ...  7V 

Forest,  eourf  for  wanderers  in,  ...  ...  ...  ...  14* 

Forger,  prosecution  of,  ...  ...  ...  ...  18 

incompetent  to  testify,  ...  ...  ...  ...  35 

Fornication,  punishment  for,  ...  ...  161,163 

when  permitted,  163.  See  A  ss. 

Fraud,  deeds  obtained  by,  . .  ...  ...  ...  28 

punishment  of  fraudulent  depository,  ...  ...  126' 

in  borrowing,  ...  ...  ...  ...  ...  128 

gifts  through,  ...  ...  ...  ...  134,135 

vitiates  the  whole  transaction,  ...  ...  ...  15h5 

in  enjoying  women,  ...  ...  ...  ...  lGu  . 

ingambling,  ...  ...  ...  ...  ...  165  V 

Friend  incompetent  to  testify,  ...  ...  ...  ...  35  ! 

impartibility  of  present  from  a,  ...  ...  384,  386,  387  \  ■ 

Funeral  repast,  ...  ...  ...  ...  84,228,613 

charges,  435,  escheat  subject  to,  ...  ...  ...  85 

rites,  586,  587n,  performed  by  takers  of  deceased’s  estate,  91 
oblation  of  grandson  and  uncle,  ...  ...  •••  20J 

rites  performed  by  adopted  son,  647,  except  where  a 

subsequently  born  natural  son  exists,  ...  ...  647 

rites  performed  by  a  ‘  son  of  two  fathers,’ .  ...  ...  649 

G.  .  y- 

Gain  defined,  ...  ...  ...  *..  ...  ...  /t4 

Vai<;ya’s  or  Qudra’s  ownership  by,  ...  •••  42 

Gajadadaba,  ...  ...  ...  ...  ...  —  49 

GSlava  cited,  ...  ...  ...  ...  ...  —  ls7 

Gambler,  incompetent  to  testify,  ...  ...  ...  ;  ...  35 

disqualification  of,  ...  ...  ...  ...  500 

playing  with  false  dice,  ...  ...*  •••  153 

Gaming,  eighteenth  title  of  law,  ...'  ...  ...  •••  12 

sons  not  liable  for  father’s  debts  incurred  by,  ...  122 

law  of,....  ...  ...  ...  ...  —  165 

Gana,  24  :  proof  of  rules  of,  ...  ...  •••  —  25 

G&ndharva,  rite  of  marriage,  ■  ...  ...  105,  250,  251,  255 

succession  to  property  of  woman  married  by  —  106 

Ganeija  invoked,  ...  ...  ...  rz  10 


htoex; 


Garbhddana,  7Z 

Garden,  fine  for  defiling  royal, 
'  Garga,  son  of,  .  ../ 

.  .Girgya,  ... 

:  .  . .  Gaftnya  school,... 

Gautama,  5,  cited, 

■'■w-  ,  Haradatta’s  gloss  on, 
'  y'  "  (Vxiddha)  cited, 

•  '  Gems,  father’s  ownership  of, 

rescission  of  purchase  of, 
ancestral,  ,.. 


•  42,  48,  75,  77,  79,  90, ! 


K\lenti 


'■ili,- 

succession  to  wealth  of  separated  and  sonless,  ... 

Gift,  writing  of,... 
fourfold  law  of, 
subtraction  of, 

seven  kinds  of,  valid,  sixteen  invalid,  ... 

■  •  by  lunatic,  etc., 

property  arises  by,  ...  ...  ... 

I  person  worthy  of  a,...  ...  •  ... 

/  >  descent  of  land  received  in,  ... 

on  a  second  marriage,  ...  .... . 

.i  /  suUsequent, ...  .  ... 

[•  of  affectionate  kindred, 

i  J  ‘  of  joint  property  by  parcener, 

.  things  not  subjects  of,  ...  ...  .... 

■  See  A  nger.  King.  Land.  Lust.  Mistalce.  Musicians. 
Goat  impartible, 

\  firstborn’s  right  to,.. 
punishment  for  killing, 
eldest  brother’s  right  to  pair  of  goats, ... 

God,  act  of,  ...  ...  ...  ...  ..... 

\  destruction  of  deposit  by, 

\  loss  by,  hills  on  vendor  before  delivery,  ... 

Gods,  oath  by  feet  of,  ... 

G\ld,  Vai^ya  swears  by,... 

’  ordeal  by  taking  from  ghee,-.. 

N-  (  fine  for  making  false, 

/  punishment  for  dealing  in  adulterated, 
and  water,  gift  of,  .  .. 

Goods  sold,  price: when  paid  not  resumable, 

Gopya,  ...  ...  ...  ... 

Gotra,  69,  inheritance  by  persons  of  same,  ... 

of  Brkhmans,  Jtshatryas,  Vaiijyas  apdflfidras, 

Gotraga,. 

Gotrati,.  ' . 

Gourd,  aaoetic’i^. 

Grain,  Vaiijya  s^para  by  his, 
punishment  for  theft  of, 


Grand-daughters  inherit  xtrklhrMvi,  ...  'TT. 

Grandfather,  his  ownership  of  immoveables,  ...  ...  43 

father  and  son  share  equally  property  acquired  by,  61 
grandsons’  division  of  estate  of,  ...  391,  398 

right  to  inherit  of  paternal,  ...  89,358,446,481 

maternal,  ...  ...  363,482  "■ 

Grandfather,  right  of  son  of  daughter  of  brother  of  paternal, . 4*2,- 

of  son  of  daughter  of,  ...  ...  ..." 

of  brother,  son  and  grandson  of  paternal,  ...  482  v 

of  son  of  daughter  of  maternal,  ...'  ...  483  , 

Grandmother,  right  of  paternal,  on  partition,  ....  ...52, 

;  succession  of  paternal,  ...  88,  444,  446,  481V  - 

inherits  after  grandfather,  brothers  and  nephews,  332 
participates  in  oblations  to  grandfather,  ...  480 

Grandsons  may  compel  partition, ...  ...  ...  ...  47 

of  different  fathers,  partition  amongst,  ...  ...  53 

take  per  siirpes,  ...  ...  ...  ...88,  228 

when  exempt  from  paying  grandfather’s  debts  as  a  ■ 

surety,  . "  ...  ...  ...  J17 

liable  to  pay  grandfather’s  debts,  ...  ...  122 

share  with  uncle’s  grandfather’s  estate,  ...  ...  201 

partition  extends  to,  ...  ...  ...  ...  227  / 

during  lives  of  their  fathers .  ...  ...  228V  , 

of  brothers,  ...  ...  ...  ...  ...  345 

of  maternal  uncles,  ...  ...  ...  ...  353:  ' 

may  prevent  dissipation  of  father’s  inherited  property,  893  v  ■ 
inherit  paternal  grandmother’s  wealth,  ...  ...  464 

pay  paternal  grandmother’s  debts,  ...  ...  464 

their  right  of  succession,  ...  ...  352,474 

of  brother,  ...  ...  ...  ...  ...  353 

Gratuity  to  priest  officiating  at  adoption,  ...  591,592 

Great-grandfather,  succession  of  paternal,  ...  ...  ...89,  482 

right  of  son  of  daughter  of  paternal,,  ...  482  / 

right  of  maternal,  ...  ...  ...  483  ./ 

right  of  son,  grandson,  &c.  of  maternal,  ...  4S2  x 

Great-great-grandfather,  right  of  maternal,...  ...  ...  4^3 

Great-grandmother,  her  right  to  inherit,  ...  ...  446,482 

participates  in  oblations  to  great-grandfather,  480 
Great-grandson,  partition  stops  at,  ...  ...  ...  a 3 

when  liable  to  pay  great-grandfather’s  debt,  .  10‘> 

shares  great-grandfather’s  property,... 
partition  extends  to, 
benefit  derived  from, 
of  brother,  too  remote,  . 

his  right  of  succession,  ...  ...  372, 474 

Orihi,  ...  ...  ...  ...  ...  546n,  671 

Grimm,  Jacob,  bis  Devisdit  Kechts  alierlhuemer  cited,,,  ...  27 

Guardians  of  a  widow,  ...  ...  ...  ..J  ...  322 

Ct&dkaja  ...  ...  ...  ...  ...  ...  412 


CMdhotpanna, . 
Guru, 

widows,  . 


,’^te 


of  disciple  of  deceased, 

H. 


i-blood,  deduction  on  partition  amongst  brothers  of  the, 
distinction  between  whole  blood  and. 
Half-brother,  ’shares  with  paternal  grandfather, 

50ns  of, 

•  '  •  right  of,  ...  ...  ...  ...  *,  9 


Half-sister,  right  of  son  of, 

Halhed’s  Code  of  Gentoo  Laws,  ... 

Hand,  loss  of  use  of, 

punishment  for  cutting  off  or  wounding, 
amputation  of. 

Hanging  of  highwaymen, 

Haradatta’s  gloss  on  Gautama, 

Harin&tha,  ...  ... 

/ Hfirita  5,  cited,... 

Havihpamdna,  ■  ■ . 


21,  22,  32,  43,  49,  52,  84,  113 


'Head,  pains  in, ...  ...  ... 

of  child  or  wife,  oath  by,  ... 

Heifer  given  for  soma,  ... 

-  Heinous  offences,  four  kinds  of,  ... 

'  "  Heirs,”  defined, 

Hemadri,  10,  cited, 

Herdsman,  riiles  relating  to, 

bound  by  debt  contracted  by  wife. 
Heritage,  defined, 

obstructed  and  unobstructed, 
SHermit  may  be  summoned, 

\  excluded  from  sharing,  ... 

'  heir  to,... 

,  partition  on  father  becomings, 

*  his  hoard  of  wild  rice,  ...' 

may  have  property, 
fletw, ...  ••• 

“  Hidden  Origin,”  son  of. 

Highway  defined, 

fine  for  nuisance  on, 

Highwa^m^n,  hung  to  a  tree, 

Hinavidi,  ‘v  ••• 

Hire  rfcarriagta  and  beasts  of  burden, 

See  Iras**. 


91,  352,  450,  485 


INDEX, 


Eoiaka, 

Holograph  instrument,  ... 

Holywater,  ordeal  by,’  ... 

Homa,— 

performed  by  BrShmau  with  (Xidra’s  materials. 

Honour,  oath  by, 

Hoofs,  indivisibility  of  beasts  with  unclovcn,  ...  ' 

Horses,  when  possession  gives  no  title  to,  ... 

Kshatriyas  swear  by,  ...  ...  ... 

debtors  become,  ...  ...  ...  ...  ' 

when  distributable,  ...  ...  ... 

See  Confiscation.  Sacrifice. 

House,  constructed  with  father’s  assent  is  indivisible, 

Householder,  partition  after  father  ceases  to  be  a,  ... 

Hunter  bound  by  debt,  contracted  by  wife,-.. 

Husband  and  wife,  disputes  and  duties  of,  ... 

intercourse  between,  ... 
has  not  aboslute  power  over  woman’s  property, 
compensates  for  supersession, 
has  power  over  wife’s  earnings,  ... 
his  power  over  wife’s  present  not  from  kindred, 
stridhana  when  inherited  by, 
bound  to  feed,  clothe  and  lodge  wife. 

See  Adoption.  Head.  Hunter.  Marriage 

I. 

Idiot,  exempt  from  process,  ...  ...  ■  ...'  17  ” 

may  appear  by  attorney,  ...  ...  '  ...  18 

excluded  from  inheritance,  ...  ...  ...  107,  262,  455n 

maintenance  of,  ...  ...  ...  ...  ...  107 

gift  by,  void,  ...  ...  ...  ••  ...  134 

sale  by,  ...  ...  ...  -  ...  ...  143 

defined, .  262,455,500 

Illness,  husband  may  take  wife’s  stridhana  during,  ...  ...  101/ 

Images,  ordeal  by  taking  one  of  two,  ...  ...  ...  40i/ 

Immoveable  property,  ordeal  excluded  in  litigating,  ...  ...  26 

father’s  ownership  of,  ...  ...  4? 

uterine  brother  takes,  ...  ...  95'., 

not  to  be  given  to  women,  ...  :  ...  99 

given  to  women  as  sauddyika,  100, 373, 490. 491 
distinguished  from  moveables,  ...  204 

Impalement  of  burglars,  ..'  ...  ...  ...  154,156 

horse  stealers,  elephant  stealers  and  violent  mur¬ 
derers,  ...  ...  •••  •  ••  156 

Impotent  excluded  from  inheritance,  ...  107,  262,  455 

gift  by,  .*■  • ...  ...  135 

son  begotten  on  wife  o£...  ...  ...  ■  216,217 

described,  ...  ...  •••  —  262 


Improvement  of  undivided  property, 

,  Impurity.  See  Uncleanness. 

Incendiaries, 

Inoeat  defined,  ... 

’^Incontinence,  a  disqualification,  ... 

( Incurables  excluded  from  inheritance. 


renders  offspring  old,  ...  ... 

V  s  used,  for  a  person  of  great  wealth,  ... 

./Infejfibus  person  incompetent  to  testify, 
Infidelincompetent  to  testify, 

Inheritance,  seventeenth  title  of  law,  .... 

Colebrooke’s  remarks  on  law  of, 
ownership  by, 
exclusion  from, 
includes  succession  to  relation’s  effects,... 
Initiation  of  younger  brothers,  ... 

of  unmarried  sisters,  ... 
of  brothers  completed  out  of  common  funds, 

'  expenses  of,  ... 

removes  state  of  slavery, 
of  adopted  son, 

Insanity.  See  Madness. 

Insects,  in  ordure,  father,  &c.,  of  girl  who  has  menstruated  b 
.  marriage,  are  born, 

,  Instigating  crimes,  punishment  for, 
s  Interest,  in  case  of  non-delivery  of  goods, 

'  on  debt  recovered, 

when  husband  consumes  wife’s  stridhana,  ... 
on  loans,  ...  ...  ...  ...  1] 

rates  of, 

due  without  express  stipulation,  ... 
where  negatived, 

v  in  case  of  sailors  and  travellers,  ... 

\  in  case  of  ^udras,  . 

*  where  demanded, 

I  limitation  of  accumulation  by, 

*  not  where  a  deposit  is  used, 

compound, 

five  per  cent.,  recoverable  by  vendor, 
on  woman’s  property  taken  against  her  will, 
on  strulltana  forcibly  borrowed,  ...  • 

See  Accumulation. 

Intimidation  avoids  a  deed,  ...  ...  ... 

Intoxicated* persons  exempt  from  process,  ... 
v  deeds  by,  void, 

t  incompetent  to  testify,  - 

gift  by,  void,  ... 


INDEX. 


Intoxicated  persons  sales  by. 

Intoxicating  liquors  drunk  by  women  in  the  north 
Inventor’s  share  of  profits  of  partnership,  ... 

Iron,  ordeal  by,  40.  Rescinding  purchase  of, 

Issue,  commission  to  raise  up,  407.  Necessity  of, 
includes  son’s  son  and  grandson, 

J. 


Jabali,  ■■■  •••  ...  '•  & 

Jogannatha’s digest,  ...  ...  ...  ...  ...  7, 172  ’ 

Jail,  confinement  in,  ...  ...  ...  ...  ...  119 

Jaimini,  MimSnsa  of,  ...  ...  ...  ...  607,637 

Jaladivyam,  ...  ...  ...  ...  ...  ...  4  On 

J&talcamna,  ...  ...  ...  ...  ...  ...  576 

Jatakarnya,  ...  ...  ...  ...  ...  ...  5 

Jest,  gift  in,  .  .  134  . 

Jewels,  ordeal  in  case  of  making  false,  ...  ...  ...  25 

fine  for  making  false,  ...  ...  ...  ...  153 

Jimuta-vahana,  ...  ...  ...  ...  ..I  173 

Jnatay&h,  ...  ...  ...  ...  484 

Joint  ownership  pre-exists  and  is  defined  by  partition,  ...  44  V 

Jones,  Sir  Wm.,  his  translation  of  Manu,  ...  ...  ...  6,7 

Juggler  incompetent  to  testify,  ...  ...  ...  ...  35 

Justice  defined,...  ...  ...  ...  ...  ...  11 

Jyeshtyam,  ...  '  ...  ...  ...  ...  ...  92 

Jyotishtoma  sacrifice,  ...  ...  ...  ...  275,  337n~: 


K. 


Kachalato.pa , 

Kayyapa, 

Kakinf, 

Kaldscdha. 

Kali  age,  ^  ... 

Kalilca-pv.rdna.  cited, 
Kalpataru, 

Kamatekara 

Kanina, 

Kapala, 

Kapila,  ... 

Karana, 

Karanjarka,  worship  of,- 
Karita, 

Kamdsedlia,  ... 
Karsko,  Kdrshika , 


iXPEX, 


KSkySyana,  5,  cited,  12, 13,  (bis),  16, 17,  19, 20,  24,  27,  32,  33  34,  41, 
51,65,  72,  74,75,  76,79,84,85,98,112,114,116  117,120, 
121,  124,125,  126,127,  129,  130.  J32,  133,  134  135  136, 
137,  138,  140, 142,  146,  147, 14S,  15],  152,  156,  157, 
TSTau ri,  : "  ...  ...  ...  ...  ...  _  367 

(Kharvata,  .  ...  ...  ...  ...  145 

Killing:  a  human  being,  12,  prosecution'for,...  ...  ...  18 

King, 'his  duty  as  a  judge,  ...  ...  ...  12,13,14 

faces  east,  ...  ...  ...  ..  ...  14 

decides  iA  absence  of  evidence,.  ...  ...  ...  '  26 

^''"-Sands  of  orders  of,...  ...  ...  ...  ...  27,29 

’  his  gifts  to  be  made  by  writing,  ...  ...  ,,  ...  28,29 

possession  gives  no  title  to  property  of,  ...  '  ...  32 

has  no  right  to  the  soil,  ...  ...  ...  ...  44 

takes  heirless  property  subject  to  maintenance  of  females 

and  funeral  charges,  ...  ...  ...  ...85,435 

pledge  destroyed  by,  ...  ...  ...  114,  126 

.  prior  payment  of  debt  due  to,  ...  ...  ....  121 

takes  lost  or  stolen  property  after  a  year,  ...  ...  130 

— - except  in  case  of  frotnya,  ...  ...  130 

his  share  in  treasure  trove,  ...  ...  ...  ...  I31 

loss  by  act  of,  falls  on  vendor  before  delivery,  ...  ...  143 

those  who  seize  dues  of,  ....  '  ...  ...  ...  153 

when  boundaries  defined  by,  ...  ...  ...  146 

spy  against,  ..  ...  ...  ...  ...  157 

omission  or  addition  in  writing  edicts  of,  ...  ...  165 

punishment  for  abusing,  ...  ...  ...  ...  166 

revealing  secrets  of,  ...  ...  ....  166 

'  robbing  treasury  of,  ...  ...  166 

’  aiding  enemies  of  ...  ...  ...  166 

sitting  on  throne  or  carriage  of,...  ...  166 

revises  unjust  decrees,  ...  ...  ....  ...  167 

punishes  assessors, ...  ...  ...  ...  ...  167 

never  dies,  ...  ...  •••  ...  ...  329 

\  should  be  informed  of  intention  to  adopt,  ...  417 

\  stridhawi  may  escheat  to,  ...  ...  ...  ...  499 

»  apostate  becomes  slave  of,  ...  ...  ...  532 

I  See  Accountant.  Adoption.  A  rthafdsim.  Bailment. 

Dharmagdstra.  Dress. 

Kinsmen’s  evidence  how  far  inadmissible,  ...  ...  ...  35 

sanction  of,  to  adoption,  ...  ...  ...  373 

Kiabing-forehead  of  adopted  child,  ...  ...  ...  7p 

Kite,  person  misapplying  articles  received  for  sacrifice  becomes  a,  435 
Kotka  ordeal,  used  to  discover  concealed  effects,.  ...  40n,  73 

Kratvdrtha, 

Kriahpa-dvsifipAyan; 

Krish^ini,  ‘v.. 

Krishnananda,  «. 

Krishnarpana, 


r«g*. 
300n, 418 
301n,  418,  663 
547,667,671,676 
667,  676 


iff  magistrate, 
mt  mi-  weapons 


who  mav  be  adoptee 
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136,  137 
291,  292 
...  564n 


Kul  a, 

Kuldni, 

Kulluka 


Bhatta  cited,  . . . 

commentary  o 


L. 


Lagnaka. 

Lakh  nna  or  Lakhmidcvi,  a  legal  authoress 
Lame,  excluded  from  inheritance,... 


right  of  natural  and  adopted  sons  of,  ....  ...  (it‘l 

Land,  rule  of  limitation  in  ease  of.  ...  ...  32 

descends  to  son  of  wife  whose  class  is  equal  her  husband’s,  55 
recovercr  s  share  of  ancestral,  ...  ...  ...  74 

rescission  of  purchase  of  ...  ...  ...  ...  "142 

given  as  a  pious  grant,  ...  ...  ...  ...  294 

son  oi  a  twiceborn  and  a  (J’udra  woman  not  entitled  to,  295 

formalities  required  to  transfer,  ...  ...  ...  376 

Bee  Immoveable  property. 

Landlord  and  tenant,  ...  ...  ...  .  140,148 

tenant’s  right  to  remove  house,  ...  ...  140 

punishment  for  neglecting  to  cultivate,  ...  ...  149 
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Larceny,  the  thirteenth  title  uf  law, 
Ltoanyarjitam,, 

Learning,  502,  impartibility  of  wealth  acquired  bjr, 
*  ■  acquisitions  through, 

;  ’  ■  '  See  Science. 

“  Legal  partition”  •  ...  ...  „.  . 

j  -Legitimate  son, 
vLekhya, 

Lepdbhak,  •  ... 

'•  Lepey  disqualified  to  inherit, 

,  Letter  of  orders, 

'  ■  of  respectful  address, 

Likhita,  5,  cited,  ...  ... 

Likhita, 

Limitation, 

Lineal  inheritance, 

Linyi, 

Litters,  see  Vehicles. 

Lizard,  transformation  into  a. 

Loaf  and  Staff,  analogy  of,  ...  ... 

Loan,  writing  of,  ... 

cannot  be  given,  ,,. 

See  Deposit#. 
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...  31,  32 


LokSkshi,  ...  ...  ...  ...  •  ... 

’Lost  property,  king’s  right  to, 

Lot,  ordeal  by,... 

Lunatic,  may  appear  by  attorney,... 

incompetent  to  testify,  ... 
gift  by, 
sale  by, 

excluded  from  inheritance,  see  Madness. 

\Lust,  sons  not  bound  to  pay  father's  debt  contracted  throuj 
l  ’  not  liable  to  perform  father’s  promise  induced  by, 
i  gift  through, 

■i  . 
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40 
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...  262 
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Uacnaghten,  Sir  F!  on  Hindu  Law  cited,  ... 

Madana,  5,  cited,  ...  43,  47,  5S,  85/91,  02,  90,  91 

referred  to,  ... 

Madanapdhz,  ... 

Madanapcljrijdta, 

Madamaraliw,  cited, 

Madanavinoiip, 

Madhava,  10,  cited,  84,  MSdhava  TLchSrya, ... 
Madhvjxzrka,  ... 


r,  103,  109.  147 
...90.  109 
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Mndhusiiuana  Samvati, 

...lladness,  a  heaven-directed  disease, 
excludes  from  inheritance, 
how  caused,  455,  see  Lunatic. 

Maghd,  the  aslerism, 

Magic,  killer  by,  . 

Mahardshtra  school,  ... 

Mahdbhdrata  cited, 

Makdluya, 

Mahccvara,  .  . 

Makiskya.  .  . 

Maiden,  succession  to  peculiar  property  of  a, 

Maintenance,  of  Bastards, 
of  concubines 

of  wife  where  others  reunited, 
of  incurables,  idiots,  mad,  blind  and  lame  persons,  107 


.  107,262,263,455 
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175 
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n  by  man  of  lower  class, 
of  persons  excluded  from  inheritance,  ... 
outcasts  and  their  sons  not  entitled  to, 
perverse  woman,  ... 


of  jrerver.se  w 
of  forsaken  w 


108,  264 

109,  263 
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mption  of  widow’s,  ...  ...  ...  317 

of  adopted  son  of  different  class,  ...  421,  631 

- —  of  blind  or  lame,  ...  ...  661 

of  son  of  a  twieeborn  by  a  female  slave,  ...  426 

of  woman  suspected  of  incontinence,  ...  ...  439 

of  daughters  and  wives  of  disqualified  persons,  457,  662 
See  Degradation.  King. 
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in  cited  or  referred  to,  5',  11,  12,  16,  38,  39,  41,  47,  48,  50,  55,  56 
58,  05,  74,  71).  82.  92,  95.  106,  107,  109,  112, 113, 114,  126,  130, 
131,  133,  185,  1 86,  139,  144,  145,  146,  3  47.  148,  149,  150,  151, 
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Marriage,  by  Brdhmya  rite, 

>  sister’s  portion, 

not  of  sickly  brides, 

_  prohibited  degrees  of,  , 

.  of  dvyanvushydyana, 

wealth  received  with  bride 


i  union  in,  ...  ...  ....  ...  246,  48S 

;  ,  succession  to  woman’s  property  affected  by  forms 

'  of,..-.  ...  _  . '249,  250,252 

father  not  to  receive  anything  for  giving  daughter  in,  255 
of  Brihmans,  Vai^yas,  Kshatriyas  and  Cudras,  ...  291 

widowto  give  a  share  of  husband’s  estate  for  ex¬ 
penses  of  daughter’s,  ...  ...  ...  ...  322 

of  daughter,  to -take  place  before  puberty,...  ...  324 

*  -portion  of  sisters,  ...  ...  ...  398,399 

’  second,  during  first  wife’s  life,  ...  ...  458,489 

.  fine  for  retracting  engagement  of,  ...  ...  464 

repayment  of  expenses  of,  ...  ...  464 

return  of  bridegroom’s  presents  on,  ...  ...  465 

ceremony  of,  ...  ...  ...  ...  ...  488 

,  succession  to  wife’s. property  recjjved  on,  ...  ...  492 

the  last  of  the  ten  sacraments,  ...  ...  ...  576n 

of  adopted  son,  ...  (  ...  604,  605,  612,  66S 

.  ’  of  one  informally  adopted,  ...  —  ...  66S 

%  not  with  one  unequal  in  class,  ...  ...  ...  664 

See  Adoption.  Betrothal.  Bridegroom.  Eunuch.' 

Husband. 

Master  and  Servant,  disputes  between,  a  title  of  law,  ...  12 

law  of,  ...  Pro°freqlue<^  5  139,140 

Maternal  kindred,  failing  paternal  line,  property  devolves  on,...  846 


Jfdya,  doctrine  of, 

l|edhfitithi  cited,  59.  His  commentary  on 
Mendicants,  false, 

-  -  ■'Menstruous  women,  copulation  with, 
Merchants,  appointed  to  hear  causes, 
situation  of  court  for,  ... 

Metals,  valuation  of, 

Mi$ra  cited,  ... 

Milch-cow,  when  possession  gives  no  title 
.  rescission  of  purchase  of, 

Milk  drunk  during  the  Jyotishioma, 
Mines,  corodydn, 

Minors;  exempt  from  process, 

may  appear  by  attorney,  ... 
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Minora,  possession  gives  no  title  to  estate  of,  ...  ...  88 

incompetent  to  testily,  ...  ...  ...  ...  3^ 

gifts  by,  ...  ...  .  184. 

securing  shares  of,  on  partition,  ...  .  287-. 

have  no  will,  ...  ...  ...  ...  ...  673 

Minority.  ...  ...  ...  ....  '...  581 

Misaru  Mi<;ra,  •••  ...  ...  ...  ...  •  173n 

Mistake,  gift  through, .  . .  134,  135,  958Ti 

use  or  sale  of  another's  goods  by,  ...  ...,  ...  358n 

Mildhdtard,  received  in  all  schools  but  the  Gauriya,...  J>,  6,173 
its  authority  in  Western  India,,..  ...  ...  7 

■‘cited,  .  ...  ...  39,  52,  157 

passage  omitted  in  Colebrooke’s  translation  of,  ...  58n 

doctrine  of,  as  to  persons  capable  of  reunion,  ...  91 

commentaries  on,  ...  ...  ..  ...  177 

is  a  commentary  on  Yijnavalkya.  ...  ...  177 

Mithuna,  ...  ...  ...  ...  ...  616 

Mithyottara,  ...  ...  ...  ...  ...  ...  20' 

Mitra  Mifjra,  ...  ...  ...  ...  ...  ...  173n 

barren  cow  offered  to,  ...  ...  ...  ...  .382 

Modem  Sanskrit  law  books,  ...  ...  ...  ...  ‘5 

Moon,  celebration  of  craddka  on  days  of  new,  ...  ...  67 

sacrifices  at  full  and  new,  ...  ...  ...  ...  389n 

oblations  at  full,  ...#  .  ...  ...  359.n 

and  sun,  in  formula  of  limitation,  ...  ...  ...  27 

Mother,  partition  of  father’s  wealth  during  life  of,  ...  ...  48 

partition  during  father’s  life  of  wealth  of,  ...  ...  48 

her  share  on  equal  partition  between  father  and  sons, 

51,  or  among  sons  after  lathers  death,  ...  ...  52 

may  give  a  datlaka-,  ...  ...  ...  ...  58 

debts  contracted  bv,  ...  ...  ...  72,124 

her  right  to  succeed,  .  87,  331,  352,  478 

- —  foundation  of,-..  ...  331 

not  bound  to  pay  son’s  debts,  ...  ...  ....  124 

partition  after  she  ceases  to  bear  children,  ...  191,  225,  507, 
succession  to  wealth  of  ...  ...  ....  ...  198 

partition  among  whole  brothers  during  life  of,  ...  2?24 

shares  equally  with  brothel's  of  whole  blood,  ...  2.31 

does  not  include  step-mother,  ...  ...  ...  23C 

inherits  next  after  father,  381  :  but  see  ,  ...  /  442,  443 

sons  discharge  debts  of,  ...  ...  383 

devolution  of  stndhana  of,  ...  383,384 

participates  in  oblation  to  father,  ...  ...  ...  480 

succeeds  to  maiden  daughter’s  stridhana,  ...  ...  487 

her  share  under  partition  made  in  her  lifetime,  ,  ...  513 

Moveables,  though  inherited,  may  be  unequally  divided,  ...  204 

father’s  power  over;  ...  ...  ..,i  ...  375 

Mida, . ;  ...  419n 

Murder,  notorious,  150,  secret,  156,  by  a  mob,  ...  ...  156 


Murder,  aiding  and  abetting, 

J  See  Impalement. 

Mtirdhavasikta, 

/'Musicians,  .their  instruments  exempt  from  confiscation, 
’  '  conductor  to  have  a  share  and  a  half, 
singers  to  have  equal  shares, 
irresumability  of  gifts  to. 
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Nachiketu, 
Naiga’iha, 

N  air  ay  a,  Niraya, 


i  Vishnu, 


311n 


NSmakarana,  . 

Nanda-pandita,  his  commentary  c 

Nfeida,  ...  ...  ...  ...  ...  5  29 

cited,  16,  19,  20,  21,  23,  24,  31,  32,  33,  34,  37,  89,  47,  48,’ 49, 
51,  69, 72,  75,  76, 79,  80,  82,  85,  90,  96, 100,  103,  107,  l’l3, 114s 
120,  121,  124,  125,  127,  129,  130,  132,  133,  134,  136,  137, 
138,139,140,141,  142,  143,  144,150,153,154,  157,160, 
162,  163,  167, 181,  182,  etc. 

.  ...  .  318 

Mayaka,  ...  ,,,  ...  ...  •  34 

Jfayaviveka  referred  to,-..  ...  ...  ...  4,2 

Nephew, his  right  to  succeed,  ...  ...  ...  SS, 343, 479 

does  not  inherit  jointly  with  brothers,  ...  ’  334,’ 445 

'  brother  of  half  blood  inherits  before,  ...  ...  335 

,,  of  half  blood  excluded  by  nephew  of  whole  blood,  . . .  344 

adopted  in  preference  to  a  stranger,  352,  424.  552  ,562 

does  not  share  with  uncle,  ...  ...  ...  ’445  ' 

takes  share  which  had  vested  in  his  father,  ...  445 

Nidhi,  ...  ...  ...  ...  ...  j31 

Nighantv,  cited,  ...  ...  ...  ...  ...46,103 

Night,  deeds  obtained  at,  ...  ...  ...  ...  ’  39 


Night,  dei 
imhhepa, 
MOa. ... 


mia,..: 

Ntlakamtha, 

Ukrdhana, 
jtfirindriyoL, 

Nirvesa,  Mrvish/a.. 

Nithada, 

NiahJcramana, 

Ndirftitra, 

North,  witnesses  turn  to  the, 

Sse  Assessors. 

North  B*h$r  school, 

Nose,  punishmeht  for  cutting  off  or  wounding, 
amputation  of, 
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Nuisances,  law  of, 

Numbers : 

2.  adopter  gives  Brahman  two  cloths  and  tvjo  earrings,... 
tvio  cows  received  in  A'rska  rite,... 

two  sheep  of  ground  rice  offered  in  Chaturmdeya  sa-  ■ 

3.  three  periods  of  partition,  ...  ...'  ...  , 

three  kinds  of  debts  considered  on  partition, 

adopter  feasts  three  Brihmans, 

in  emancipating  a.  slave  he  is  thrice  called  ‘  free,’  ... 
three  consecrated  fires  maintained  by  BrShmans,  if.  - 
-1.  fo%vr  great  classes, 

four  unblamed  forms  of  marriage, 

5.  five  prayers  in  adoption-ceremony, 
five  great  sacrifices,  81,  83,  sacraments, 

6.  six  kinds  of  stridhana,  ... 

7.  seven,  five,  or  three  Brahmans  preside, 

accident  happening  to  witness  seven  days  after  giving 
evidence,  ...  ...  ... 

seven  prohibited  degrees  of  marriage, 
seven  degrees  of  sapindas, 

8.  eightfold,  penalty  for  refusing  evidence 
Brahman  of  eight  years  to  be  initiated, 
oblation  of  rice  roasted  on  eight  potsherds,— 

9.  nine  heaven-directed  diseases,  ... 
nine  kinds  of  ordeal,  .... 

10.  contradiction  of  oath  by  feu  gods,  ...  ... 

fodder  for  ten  kine  given  as  penance  by  (pudra, 

11.  oblation  of  rice  roasted  on  eleven  potsherds, 

12.  twelve  kinds  of  sons, 

twelve  monthly  funeral  reports  in  honour  of  widow,... 
14.  (=  2  x  7)  calamity  happening  within  fourteen  days 

after  ordeal  by  oath, 
fourteen  degrees  of  samanodakets, 

46.  forty-six  days  for  payment  of  fine  for  refusing  evidence, 
64.  bunch  of  sixty-four  stems  of  kuga  grass,  ...  ... 

300.  Vai§ya  gives  three  hundred,  pieces  to  priest  officiating 
in  an  adoption, 

2000.  value  of  stridhana  given  to  woman  not  to  exceed  two 
thousand  panas,  ...  ... 

Nurse,  fine  for  enslaving  a,  ...  ...  ’  ... 
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Oath,  proof  by,...  ...  ...  •••  ...  ..  ...12n  (2) 

taken  by  Br&hmana,  Kshatriya,  Yaii-ya,  and  (pudra,  ....  38 

See  Child.  Cows. 
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Oblations  by  descendants,  ...  ...  ...  313,313 
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Oblations  at  full  moon,-  ...  ... 

J  by  given  son  to  adoptive  and  natural  parents, 

s' '  .  See  Agni. 

[  Obsequies,  performance  of, 

■  of  him  who  has  given  away  his  son. 

■  performed  by  adopted  son,  ... 

.  See  Funeral. 

Occupation,  property  acquired  by,.,. 

Oil,  ordeal  by,-  ... 

Old  mspr  incompetent  to  testify,  ... 

Om,  ...  '  ....  ...  , 

•  Onus  pivbandi, 

Ordeal,  proof  by, 

when  resorted  to, 

■  excluded  -in  litigating  immoveables, 

nine  kinds  of,  ...  ...  ...  ...  ,  40 

discovery  by,  ...  ...  ....  ..^  ...  y;> 

’  »  in  default  of  evidence  of  partition.  ...  ...  ...  82 

partner  cleared  by,  ...  ...  ...  ...  jg2 

•  See  Adultery.  Coining.  False  jewels.  Eolywaier'" 
Immoveable. 

Ornaments,  of  king  as  chief  magistrate,  ...  ...  12 

impartible  ...  ...  ...  ...  ...  yy 

of  wives  do  not  go  to  husband’s  heirs,  ...  ...  101 

of  betrothed  damsel,  right  to,  ...  ...  ...  4G5 

.  .•  of  wife,  . .  ...  466 

•  .  .  See  Wife. 

'  Orphan,  son  made  should  be,  ...  ...  ...  ...  gyo 

'Outcast,  incompetent  to  testify,  ...  ...  ...  ...  35 

excluded  from  inheritance,  ...  ...  107,263,455 

not  entitled  to  maintenance,  ..<  ...  ...  263 

son  of,  is  also  an  outcast,  ...  ...  ...  501 

wife  of,  may  give  son  in  adoption,  ....  ...  666 

Oxen,  pair  of,  emancipate  person  maintained  in  famine,  ...  137 
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'  succession  to  wealth  of  woman 
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commentary  on,  ...  ...  ...  177 

P4raskara,  ...  ...  ...  ...  ...  ...  V, 
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Parivitri,  ...  ...  ...  ...  ...  ...  613n 

Parrots,  punishment  for  killing,  ...  ...  ....  ..  106 
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not  a  cause  of  property,...  ...  ...  186^365 
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of  ancestral  estate  when  jiareuts  dead  or  mother  past 
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among  whole  brothers,.,.  ...  ...  .  224 
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Partition,  among  cousins,  ...  ..7  ...  22.9 

.J  between  uncle  and  nephew,  ...  ...  ...  229- 

.  '  with  or  without  specific  deductions  ...  229,230 

equality  of  division  not  absolutely  requisite  to,. 230, 

••  ’■  '  '  510,  but  see,  ...  ...  ...  ...  383 

'  relinquishment  of  share  under,  ...  ...  ...  230 

property  exempt  from,  -  .  284,  373,  3S4,  387,  503,  504 

between  legitimate  son  and  appointed  daughter,  ...  299 

ascertainment  of  contested,  ...  ...  ...  .  360 

■  -after  reunion, ...  ...  ...  ...  ...  354 

.  of  property  ill-distributed,  ...  ...  356,357 

equable  or  unequal,  ...  ...  ...  '■  ...  377 

among  sons  by  women  of  different  tribes,...  ...  401 

property  liable  to,  ...  ...  ...  ...  501 

between' legitimate  and  adopted  sons,  ...  ...  5J6 

expenditure  by  one  brother  taken  into  account  on,  516,  517 
allotment  to  parcener  returning  after,  ...  ...  518 

between  sons  of  same  mother  by  different  fathers,  ...  51S 

See  Absentee.  Adoption. 

Partner  incompetent  to  testify,  see  A  gent....  ...  ...  35 

Partnership  concerns,  the  fourth  title  of  law,  ...  ...  12 

law  of,  ...  ...  ...  ...  132,133 

...  502 


.  ,  isee  inventor. 

Partridges,  killed  on  sacrificing  a  horse,  ... 

Pdrvana  grdddha,  ...  ...  ...  66, 67,  5S7 

P^rvatf,  .  ... 

Pasture  how  used  by  coheirs, 
set  apart, 

Patni,  ...  ...  ... 

accomplishes  religious  ceremonies,  ... 
Paunarbhava,... 

Pautra, 

Pawnee,  duty  of, 

Peace,  deed  of, ... 

Pearls,  ordeal  in  case  of  making  false, 

|  father’s  ownership  of, 

'  rescinding  pdfehase  of, 

J  ancestral, 

Penance  for  attempting  to  give  inalienable  property,... 

Penis,  punishment  for  cutting  off  or  wounding, 
amputation  of, 

Pensions,  vendibility  of,  ... 

Per  stirpes,  when  nephews  take,  ... 

Perfumes,  .  .■  ... 

■  Perjury,  subornation  of,  ... 
when  lawful, 

Perquisite,  succession  to,  ... 

Phuladivyam ,  ... 


...  637 

7,  647,  6“4S 
...  10 

...  144 

3.17,  428 
...  428 

300n,  414 
...  299 

...  113 
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...  142 

...  511 

...  133 

-  151 
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202,  20.5 

-  445 

77 
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40n 
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...  5W, 

77 

78 

294,376 
...  18,20 
...  331 


ss  or  destruction  of, 
o  creditors, 
eipal  doubled. 


Pleadings, 

Pledge,  writing  of, 

exemplified, 
kinds  of, 

effect  of  pawnee 
of  same  thing  t< 
lost  when  princ  ^ 

Ploughmen,  second  rank  of  sc 
wages  of,  ... 

Ploughshare,  ordeal  by,  ... 

Poet,  irresumability  of  gift  to,  ...  ...  -  ... 

Poison,  ordeal  by, 

Poisoner  is  an  atdtdyina, 

Polyandry, 

Polygamy,  how  far  permissible, 

See  Stridhalia. 

Pond,  fine  for  defiling  a,  ... 

Porter,  lowest  rank  of  servants, 

Possession,  proof  by,  when  required, 
when  evidence, 
fivefold, 

priority  of,  in  case  of  pledges,  ... 
Posthumous  son,  his  right  after  partition,  ... 

takes  before  reunited  uncle,  *  ... 

takes  share  of  dead  reunited  parcener, 
nephew,  his  right  to  a  share, 
roasted  o 


Foisherds, 

Prachetas. 

Prftcliyas,  ... 
PnUlvivdka,  12n,  (2)  defined, 
Praja _ 

Prc.jdpati,  5,  cited, 
Piujdputya  marriage. 


5,0,102* 
57,  30,  84,  95, 125 
250,  251 


session  to  property  of  woman  married  by,  1 0(3 


Prakdpa,  ...  77. 

Prwmdna, 

Pranny&ya, 

'  Pratibhv,.  ...  ...  ... 

•  b  PratigraJia,  ...  ...  ...  ." 

Pratifomaja, ,  .... 

Pratistotri,  ...  ...  ...  ...  . 

■  Pfotitaksluird,  ...  ...  . 

Pratishthcy-tyayukha, 

Pratyayapratibhu, 

Pratyavaskandana, 

'  Pravbrddhydya  cited,  ... 

Pravdsedha, 

PraydfchiUa-rnay&kha,  S,—viveka, 

Prayatnatas,  ... 

Prayogapdrijdta  cited,  ... 

Preceptor  succeeds  in  default  of  cognates,  ... 
punishment  for  striking 
veneration  due  to, 

■  See  Adultery, 

Pregnancy,  time  of  partition  affected  by  ... 

.  Prescription,  ... 

Presents,  impartible,  73,  384,  but  see 
resumed  by  lovers, 

•  '  by  maternal  kindred, 

by  widow  to  husband’s  kindled,  ... 

- - her  own  kin,  ‘  ... 

by  parents, 

professed  student  not  to  accept,  . . . 
return  of  bridegroom’s,  ... 
on  occasion  of  second  marriage,  ... 

'  Fresumption,  of  partition, 

See  Evid.encc. 

Priest, -fees  of,  ... 

'■  See  Adoption. 

Primogeniture,  193,  515,  forfeit  of  honours  of, 

)  not  a  positive  rule, 

•  women  have  no  right  of, 

'  not  on  second  partition, 

Priority  of  creditors. 

Prisoner  may  perform  evacuations, 

PrUidaUa, 

Pritivddd, 

Process,  persons  exempt  from ,  ... 

Production  of  article  in  dispute,  ... 

Profligate  persons,  deeds  by, 

Promise  of  etrUUiana,  ... 

whea  sons  not  liable  to  perforin  father's, 
inalienability  of  subject  of, 


...  .  12n,  (2)  ?!>■ 

.  20 

.  116 

.  189 


20 

68,  645, .648,  661 


...  120 
...  35Sn 
...61,  546 
537,  646 
90,  346,  349,  449,  484 

.  166 

.  332 


...  31,  32 
279 

...  106 
...  107 

322,  475 
-  475 

396,  397 
...  451 

465 
...  466 

...  301 


280 


...  194 

210,  420 
354,  355,  507 
...  121 
-  119 

■  -  98 

18 
17 
37 

...  '30 

99 

133,  519 


Promise,  to  a  Brahman,  performance  of, 
i  bindjng  on  heir. 

Proof,  human  and  divine, 
nature  of. 

Property,  five  modes  of  generating, 
what,  inalienable, 

«  acquired  by  survival,  ... 

b7  ?ift’  t 

not  acquired  by  mere  relinquishment, 
birth,  ... 

theory  of, 
vested  by  birth, 

of  owner  in  water  made  common. 
Prostitutes,  women  in  the  East  are, 
may  be  summoned, 
are  open  thieves, 
exemption  of  ornaments  of. 

Proverb  cited, ...  ....  ...  ... 

Public  offender  incompetent  to  testify, 
Pudendum  muliebre,  branding  with  mark  of 
P'dga, 

Pulastya, 

Punishment,  meaning  of 
object  of  ... 

Punsavana,  ... 

Pupil,  when  competent  to  give  evidence,  ... 
his  right  to  succeed, 
fee  for  instructing, 

Puranas  read  to  the  king, 

Purchase,  writing  of 

ownership  by, 

Purification,  deed  of  ...  ... 

of  disciple,  ... 

Puroddsa, 

Purohita,  ...  ...  ... 

Put,  son  rescues  from,  ... 

- ; —  in  ease  of  a  Qudra,  ... 

P'dii,...  ...  ...  ...  ..... 

Putra, 

includes  grandson  and  great-grandson, 
Putrikd. 

-putra, 

Putrcshii, 


. :  167 

297,  298n  576,  617 

.  35  . 

83,  846,  349,  449,  484  ' 

...  '  ...  280  *' 

.  15' 

27 

42 

.  J42 

.  27 

...  ...  625  / 

359n,437 
...  503 

...  193,  215,  31T 

.  516  ^ 

...  !  j  ...  608n 

...  311 


552,  555 
57,  300n 
411,670 
...  417n 
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Quack  doctor, 


153 
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arried  by. 


a  by  persons  pointing 


E. 

Raghunandana, 

'  Jtdj-dharma,  ... 

'.  notice  of  adoption  given  to... 

Baja-Bhoja,  ... 

Mdja-droha, 

•  Bdjd-mdrga,  ... 

Rdkshasa .marriage, 

.  (succession  to  property  of  women  n 
fUmakxishna,  ... 

■  ■  Rjuna-natha-vidyS-vaehespati,  ...  ...  ... », 

Rape,  punishment  for,  159,  restraints  on  ravished  woman 
See  Adultery.  ’ 

RathaMra,  ■... 

Batnakara  received  in  Mithila,  ... 

in  Benares,  ... 

Reading,  prize  for, 

Receipt, 

Red  flowers  and  red  clothes  r 
’  boundaries,  ... 

Redemption,  loss  of  pledge  on  lapse  of  term  for, 
mode  of  effecting, 

Religious  duties  of  unseparated  brethren,  ... 

husband  may  take  stridhana  for,  ... 
of  separated  brethren, 

.  ..Religious  order,  partition  on  a  brother  entering, 

See  Ajwstacy. 

'■  Religious  purpose,  promise  for,  ..; 

impartiality  of  wealth  conveyed  for 
Bes  judicata,  plea  of,  ...  ...  ...  ...  ’ 

Rescission  of  sale  or  purchase,  ...  ... 

Resignation  of  share  on  partition, ... 

Reunion,  effect  of  on  son  born  before  partition, 

defined,  ...  ...  ...  i 

doctrine  of  Mitdkshard  js  to, 

i  persons  with  whom  it  may  take  ^laec,  ...  { 

'  equality  of  shares  on  partition  subsequent  to, 

order  of  succession  to  one  dying  after, 
unreunifed  son  preferred  to  reunited  uncle- 
concealed  wealth  taken  by  parceners  after,... 
reunited  son  preferred  to  unreunited, 
son  of  reunited  father,  ... 
rights  of  parents,  &c.,  after  reunion, 

,  .  brothers  not  reunited  share  with  reunited  uncles, 
reunited  wife,  ... 

self-acquisitions  divisible  after,  ... 

.  succession  how  affected  by, 

Revelation,  s]>ecial, 


Revenues  of  conquered,  conqueror  lias  no  property  in, 
Rhinoceros,  Hesh  of, 

Rice,  ordeal  by  chewing  dry, 
hermit's  hoard  of  wild, 

Rinddanam, 

Ring,  given  by  adopter  to  priest,  ' 

>  on  betrothal, 

Rishya<;ringn,  ... 

Road,  dispute  as  to  making, 
indivisible, 

Robber  incompetent  to  testify, 

Robbery,  a  title  of  law, . 

prosecution  for, 
loss  of  deposit  by, 
defined, 

Royal  Edicts,  ... 


T*». 


...  40n  ' 

...  352n 
110 


465 

5 

25 


35 

12 

18 

126 

153 

28 
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Sabhasaddh,  ...  ■■■ 

Sacrifice  impartible, 

place  of,  impartible, 
defined, 

wealth  appropriated  to,... 
necessity  of  performing,... 
for  male  issue,  ... 

of  a  horse,  . 

See  Atirdira.  Beans.  Jyotish 
Sad  yasi  dd  hipdd  a, 

'  Sagotra,  adoption  of. 

Sailors  pay  20  per  cent,  interest,  ... 

Saka  era, 

Sdkslri.  . 


ascending  and  descending,. 

Sale,  without  ownership,  t4e  third  title  of  la 
of  son  by  his  parents, 
rescission  of,  ...  ••• 

of  property  to  support  family, 
of  pensions,  ...  , 

See  Vendor. 

Samdhvaya, 

Samanodaka.  484,  extent  of  relationship,  ■ . 
succession  of,  •  ... 

Saraavarttana.  ... 

fkimaya-mayukha, 

Sa.nJ  ’ya^aniu'thonarr.,  .....  r 


i.  Kite. 


...2n,  (2) 
77 

...  285 

...  432n 
...  435 

...  615 

...  644 

...  637 


12n,  (2) 
..  546 

..  156 


12n, 


111 
178 
(21,  33 
87,  347 
4S3 


...  143, 

...  205 

202,  205 

12 

313,  347,  349 
...  353 

...  576 

8 

...  179 

...  132 
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Saitoskdra,  ~- 

-may&kka, 
Satnuhartha, 
Sfuanvarta,  5,  cited, 
-Sandal-wood,  ... 


Sankhyfiyana, 


Sonny  dsi  451,  relapse  of... 

Santati,  -J.  ... 

Sawtatitva,  ’... 

Sapiptfa,  ... 

relationship  of  adopted  to  adopter 
extent  of  relationship,  ... 
adoption  of, 


Sapindaship  extends  to  and  ceases  with  the  seventh  degi'ee,  443.  605- 
SapintfiJcarana,  ...  ...  ...  ...  66,  67,  608n,  64?j  671 

SapraMhandka,  ...  ... 

-ddya,  ... 

Sdrawata-oblation, 

Satra,... 

Satyashidha,  ... 

Satyavrata, 

Satyottara, 

Sauddyika, 

.  <  -  impartible,  ... 

woman  may  give  or  sell, 
immoveables  given  by  husband, 
two  reasons  for,  ... 

Savarasvami,  ... 

Savriddhim, 

S&vUrC,  incantation, 

Schools  of  Hindu  law,  ... 

Science,  wealth  acquired  by, 
ten  sorts  of  gains  by 
i  gains  of,  impartible, 

’  except  when 


Scrotum,  amputation  of, . .  . 

Sea,  BrShman  passing  the, 

Seal,  impression  of  king's, 

Secretary  appointed  by  king, 

duty  of,  14,  writes  grants  and  orders, 
fccjss  the  south. 

Security  for  safety  of  person  threatened, 

Seed,  oath  by,' .... 

reecindingyurchase  of, 

Self-acquired  property, ... 


of  reunited  brothers,  ...  92 

280,  281,  SS5,  386,  387,  503.  504 
...  2n7,  268,  269 

made  of  joint 


...  -IS,  49,  272,  233 


Self-acquired  property,  gained  by  use  of  family  funds, 
indivisible, 

Self-defence,  ... 

Self-given  son,... 

Seniority  defined. 

Separate  property  of  wife  exempt  from  partition, 
defined, 

*'  gift  subsequent,”  ...  ...  ’ 

husband’s  donation,  237,  when  im  no 
may  be  used  by  husband  in  distress, 
given  to  husband  for  wife’s  benefit,  , 
succession  of  woman’s  children  to,  ' 
of  childless  woman,  succession  to, 

“  gifts  of  kindred,”  devolution  of,  ... 
Separate  acquisitions.  See  self -acquired  property. 
Servant,  when  a  competent  witness, 
damage  or  loss  by, 
three  ranks  of,  ... 

Sexual  intercourse,  punishment  for  fraudulent, 

Shares  on  partition, 

'Shaving  head  of  a  Brahman, 
of  a  fornicatress, 

Sheep  impartible, 

single,  belongs  to  first  born, 
punishment  for  killing, 
pair  of,  to  eldest  brother,  ... 
of  ground  rice, 

Shodasin, 

Sick  person  may  be  summoned,  ... 

may  appear  by  attorney, 

SilSra,  royal  house  of,  ... 

Silk,  record  on  prepared, 

Simanlonnayana, 

Sister,  marriage  portion,...  ...  ' 

obligation  of  marrying, 
share  of  under  partition  by  brothers, 
succession, 
sou  of,  ..: 
son  of  father’s, 
mother’s 

,  inadoptible,  ...  ...  ... 

,  inherits  before  uncle, 

Slander,  the  twelfth  title  of  law,  ... 

Slaves,  incompetent  to  testify, 

bom  in  family,  ...  ••• 

partition  of  female,  •  ... 

incapable  of  holding  property,  ...  ...  ; 

offspring  of  female,  taken  as  interest, 


ive^ble, 


35 

139,  HO 
...  130  ,  > 

...  160 
...  49,  50 
...  137 

...  163 

77  ' 
77 

...  166 


437n 

339 

17 
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Slaves,  when  debtors  become,  ... 

>  -  debts  incurred  for  domestic  uses  by, 

purchase  from,  ...  ... 

gifts  by,...  ... 

.  •'  •  rescinding  purchase  of, 

•not  divisible  unequally,  ... 
fifteen  kinds  of,  ... 

•  emancipation  of,... 

twq- kinds  of  female, 

Pi;fiduced  from  slave-parents, 
son  begotten  by  Qudra  on, 

'  '  See  Nurse. 

Slavery,  writing  of, 

limited  to  three  classes,  ... 
when  illegal, 

abolished  by  Act  V  of  1843, 

Smartha, 

Srndrtta-bhaffcZchdrya,  referred  to, 

SmarttakiJla,  ... 

Sn.riti, 

'  -clumdrikd,  6,  84,  173,  cited, 

-ratndvali,  ...  ... 

-samgraha,  G,  42,  cited,  ... 

-tatva,  ... 

Sodaka,  89,  549,  adoption  of, 

•Sodomy,  punishment  of,...  ...  ...  ■ 

, Soldiers,  court  for, 

highest  rank  of  servants, ... 
exemption  of  weapons  of, 

■jS oma,  5,  275 n,  sacrifice  with, 

Son,  when  eldest,  manages,  49,  when  second, 
born  after  father’s  partition,  ... 

—  before  father’s  partition... 

twelve  kinds  of  ***■. 

succeeds  to  paternal  share, 
makes  good  stridhana  promised  by  father, 

’  of  disqualified  person,  takes  parent’s  share, 

of  woman  married  in  irregular  order,  ... 
of  woman  of  class  higher  than  father’s  ...  108 

liable  to  pay  father’s  surety  debt  with  interest,  ., 
his.  liability  for  father’s  debts, 

.  no  property  in, 

during  father's  life  has  property  in  Ins  own  gains,  but  n 
in  his  father’s  wealth, 
eldest,  begotten  from  sense  of  duty,  .  .. 
has  no'  right  of  succession  during  father’s  life,  .  .. 
inherits' mother's  separate  property  before  daughter's  so 
efficacy  of  birth  of  a. 


55,287,288,393,394 
55, 56 

of  reunion, . 50,  395 

•  •.57,58,  654,  656 
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Son,  of  daughter  inherits  stridhana,  ...  '...  462 

his  right  of  succession,  ...  ...  ...  352,473% 

of  brother’s  daughter,  right  of  succession  of,  ...  ...  481 

-—father’s  daughter,  ....  ...  ...  ...  481- 

- presents  three  oblations,  ...  ' ...  .481- 

cannot  be  given,  ...  ...  ...  ...  ...  519 

includes  grandson  and  great-grandson,...  ...  ...  584 

See  Abandonment. 

Sons  by  women  of  various  tribes,...  ...  ...  \  291 

by  birth  and  by  adoption.  ...  ...  ...  *  ....  410 

two  classes  of,  .  ’  ...  422 

Specific  performance  of  contract  of  work,  ...  ...'  ...  130  - 

- contract  of  sale,  ...  ...  ...  143 

Spirits  drunk  by  father,  sons  not  liable  for  price  of,  ...  ...  122 

Spittle,  fine  for  touching  with,  ...  ...  ...  ...  151 

Stenzler,  ...  ...  ...  ...  ...  ...  5 

Stepdaughter  inherits  stridhana,  ...  ...  ...  ...  463 

Stepmother,  her  right  to  share,  ...  .  ...  ...  ...  52 

daughter  of  BrShniant  wife  takes  wealth  of,  ...  108 

does  not  inherit  stepson’s  property,  ...  ...  23ln 

childless,  shares  equally  with  sons,  ...  ...  232 

does  not  participate  in  funeral  oblation,  ...  344 

maintenance  of,  ...  ...  ...  ...  513 

Maithila  doctrine  as  to,  ...  ...  ...  514 

Stepson,  his  right  to  succeed  to  stridhana,  ...  ...  ...  493 

Sieya, . .  .  ...  18 

Slhandsedha, .  120 

Stirpes,  partition  per,  ...  ...  ...  ...  ...  53 

Stolen  property,  king's  right  to,  ...  ...  ...  ...  130' 

to  be  restored,  ...  ...  ...  ...  131 

compensation  for,  ...  ...  ...  131 

Strange,  Sir  T.,  his  Elements  of  Hindd  Law,  ...  •••  7 

Stri,  ...  ...  ...  •••  ...  ...  318,435 

Stridhana,  ...  ...  ...  ...  ...  51,  98 

unchaste  wife  unworthy  ...  ...  86 

sons  to  make  good  father’s  promise  of,  ...  ...  99 

amount  of,  ...  ...  •••  ...  99 

does  not  include  things  lent  or  fraudulently  given,...  99 
forcibly  taken,  ...  ...  ...  •••  100 

amicably  used,  ...  ....  ...  i  —  101 

■when  restoration  of,  compellable,...  ...  101 

restoration  of  first  wife’s,  ..:  ...  •••  101 

sons  alone  take  where  debts  equal  or  exceed,  ...  104 

in  default  of  issue  women’s  kinsmen  take,  ...  105 

heirs  to,  on  failure  of  husband  and  parents,  ,  ...  106 

bars  a  mother’s  share  on  partition,  ...  —  231 

defined,  ...  •  ...  ...  -  458, 490 

•sixfold,  ...  '  -  -  .  ...  >’  459,487 

heirs  to  vary  according  to  form  of  marriage,'  ...  460 
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Stridhana,  of  a  maiden,  succession  to,  ... 

'  •  .  given  by  father,  succession  to,  ...  ...  ...  497 

String,  see  Cudra,  » 

•  Strt-sanprahanam,  ...  ...  ...  ...  _  jg0 

■x  ••  --satidka,  ...  ...  ...  cot; 

'  Striy&chtta,  ....  ...  ...  . .’ 

Student,  excluded  from  sharing,  ...  ...  ...  ..  jQg 

succession  to,  ...  ...  ...  352,  353, ’450,  485* 

temporary  and  professed,  451,  perpetual  &  temporary,  485 

„  j.right  of  to  succeed,  ...  ...  '  4,04, 

Subhadra, .  . 

-  Subodhini,  \  ...  ...  ...  ...  277 

Subornation  of  perjury,  punishment  for,  ...  ...  ‘  ...  37 

Subtraction  from  gift,  ...  ...  ...  ...  ...22  133 

Suddya,  ....  ...  .  . *459 

o uahi-viveka,  ...  ...  ...  ...  ...  ^ 

Succession  to  wife’s  anvadheya  and  pritidalta,  ...  ...  102 

Colebrooke  on  the  importance  of  the  law  of,  ...  171 

conventionality  of  rules  of,  ...  ...  ’  ...  j  71 

complexity  of  rules  of,...  ...  ...  ...  171 


-.116  and  note  (a) 


Sumantu, 

Sun  worshipped, 

_  Supersession  of  wife,  present  on,  ..: 

^  defined, 

„  Surety,  110,  116,  for  satisfaction  ofjudgment, 
who  may  not  be,... 
separated  brother  may  be, . . . 

‘  four  kinds  of, 

where  principal  absconds,  ... 
liability  of, 

when  joint  and  when  several, 
Sttias  '  ^is  right  against  principal, 

Sutherland  on  Adoption, 

Svaya/mupagata, 

1 Svairii?i , 

Svatva, 

Sweetmeats  impartible, 


Taittiri  portion  of  the  Vedas, 
Tangnla  divyam, 
Taptamaihadivyam, 

Tdnuta, 

Tenth  of  debt,  fine  of,  ... 
Tantra,  Ratiia  cited, 


Theft,  prosecution  for,  ...  ...'  ... 

..  (  of  deposits,  ordeal  in  case  of 
of  instrument, 
witnesses  in  case  of, 
degrees  of  things  liable  to,  ... 
responsibility  of  village  for,-.. 

,  aiding  and  abetting, 

charging  a  roaming  gallant  with,  ...  _. 

defined,  ... 

Thieves,  nine  kinds  of,  ... 

Thread,  rule  as  to  increase  of  cloth  made  of, 
investing  with  characteristic, 

Threat,  fine  for, 

Three  ancestors,  effect  of  hereditary  succession  by,  ... 
Throat,  paius  in,  a  heaven-directed  disease, 

Thumb,  husband  wishing  male  offspring  to  take  wife’s, 
Time,  see  Court. 

Tirtha,  ablution  at  a, 

Todandranda,  cited, 

Tongs  of  the  hands, 

Tongue,  punishment  for  cutting  out  or  wounding,  ... 
amputation  of,  ... 

Tonsure,  ceremony  of,  ...  ■ 

Tooth,  punishment  for  breaking,  ... 

Tortoise  of  ground  rice,  ... 

Town  defined,  ... 

Trader  concealing  blemish  in  thing  sold,  ... 
Travellers  through  forests  to  pay  10  per  cent,  interest. 
Treasure  trove,  law  of,  ... 

found  by  an  undivided  coparcener. 

Trees  near  Court  house,  ... 

fine  for  injuring,  ... 

Trespass  by  cattle, 

by  «■  t-ow-  •  . 

TriMndi  cited,  ...  -  . 

Tuldpurushd,  ... 

Turban  given  by  adopter  to  priest, 

Twiceborn  man, 

Twice  married  woman,  son  of, 

seven  kinds  of,  •••  •  •• 

Twins,  birthright  of  first  bom  of,... 


U<;anas  5,  cited, 
Uddhdra, 

Udgalri, 

Udkhya, 

Udm*hdbha-yo,jnya, 


36,  123, 145,  150 
Ill 

.  337n 

..  211n,  270 

270 
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Udyota,  cited,  ..  . 

’  Ugra,  ...  . 

Unde,  wealth  of,  is  *“  obstructed”  heritage,... 

•  debt  contracted  by, 

■  sons  of  father’s  maternal,  ... 

-sons  of  mother’s’ maternal, ... 

brothers  not  reunited  share  with  reunited,  ... 

•  partition  between  nephew  and, 

twos  oblations  offered  by  paternal,  ... 
paternal,  inherits  after  nephew, 
maternal,  ^ 

order  iit  succession  of  son  and  grandson  of  maternal, 
right  of  son  of,  ...  ...  ...  ...  ’ 

right  of  grandson  of,  ...  .7. 

right  of  son  of  daughter  of,  ...  7". 

■  right  of  paternal,... 

right  of  maternal,  ...  ...  .7 

right  of  son  and  grandson  of  maternal, 
inadoptible, . 
adoption  by, 

Uncleanness,  begins  after  cutting  navel  string, 
in  case  of  adopted  son, 
from  seminal  connection, 
s  of  adopted  son, 

Unnatural  crimes,  punishment  for,  ... 

.  Upddhi, 

’,  Upanayana, 

of  Brahman,  Ksliatriya,  Yai^ya 
Upanga-ydga,  ... 

> Upanidhi , 

Upasmnti, 

UjMvdeaiimn,  ...  ...  ...  ... 

Urine,  fine  for  throwing, 

User  by  father  of  things  injured  by  use,  ... 

Usufructuary  pledge,  right  to  redeem,  ...  ... 

Utensils,  see  Wife. . 

Uterine  brother,  succeeds  after  mother, 


Utkocha, 
Utmrga-mayukk 
Uttama-sdhasa, 
Uttamarna, 
Uttar apadp,  ... 
Uttavavedi, 


n  of 
right  of, 


201,-  851 
...  4iln  , 


134,  1G7 
...  116 
...12n  (2) 


Y. 

Vachaspati-mi<;,ra,  referred  to,  ...  ...  ...  4J;  173n,  671 

Vadim,  three  degrees  of,...  ...  ...  ...  '  155 

Vaijya  associated  with  king  as  chief  magistrate,  ...  ...  ■  lj 

swears  by  his  kine,  grain  or  gold,  ...  ...  ... '  38 

>  whom  he- may  marry,  ...  ...  ...  291,292 

gotra  of,  ...  ...  ...  ...  ...  5g4n 

Vaifvaibtva  sacrifice,  ...  ...  ...  ...  ,  i ...  437n 

Vaijayanli,  ...  ...  ...  ...  ...  ..r.  I77 

Vajapeya  sacrifice,  ...  "  " 

VdkfXM'Ushyam'; 

Vdkyagnya, 

Valour,  wealth  gained  hy, 

where  gainer  by,  uses  common  property, 
wealth  acquired  by  reunited  brother’s, 

VSnaprastha,  ... 

Varga,  Vargi,... 

Varna- fankara, 

Vanina,  fine  devoted  to, 

barren  cow  offered  to, 

VarunapraghSsa  sacrifice, 

Vasanta, 

Vasaniotsava,  ... 

Vasishfha,  5,  cited,  .  26,  29,  57,  66,  75,  109, 1 

Vasudeva, 

Vedas,  punishment  of  Cudra  for  joining  in  reading,  ...  •••  149 

commencement  of  study  of,  ...  ...  582n 

necessity  of  reading  the,  ...  ...  ...  615' 

cited,  .  ...  .  637n,  658, 659 

Vehicles,  divisibility  of,  •••  ...  ...77,285,888,505 

oath  by,  ...  ...  ...  ...  •••  41 

Vena,  widow  authorized  to  have  intercourse  in  time  of,  —  408 

Vendor,  interest  recoverable  by  unpaid,  ...  ...  ...  126 

sale  without  ownership  by,  ...  ...  ...  129 

rescission  of  sale  by,  .  ...  ...  ...  142 

bound  to  disclose  defects,  .. .  ...  ...  •••  144 

See  Earnest 

“  Venerable  protector,”  widow’s,  ...  —  •••  !  •••  320 

Veracity,  BrAhman  swears  by,  ...  ...  •••  •••  38 

Vessels,  impartiality  of  eating  and  drinking,  ...  505 

Vibluxga, 


-Mia, 

Vice  disqualifies, 
Victory,  writing  of, 
Vifvadeva, 

Vifvajit  sacrifice, 
Vipvamitra, 


109,  262,  263,  501 


'  :r  r.TTtft&KV* 


Vi^ve^vara-bhatta,  Pam 

'£m  F^i  .;;  *•*  .  -  171 

‘  'ifnaneijvam,  178,  cited...  *  -67,  60( 

’Vucramiditya,  ...  .....  "•  •••  61,  59,  9i 

.  ;V31age,  a  witness,  ..."  •••  —  I7S 

.’defined,  —  33 

Via&yaka,  ...'  -  •••  ...  145 

'^SK^*^***^***  ~  m 

1_  See  jobbery.  "•  •••  156 

Ffpra,  ...  ...  ■  . 

■ FCramitroday ^  ...  13, 149n 

Vishadivyam,  ...  —  ».  —  173n 

performed  W  0f  *  '  Z  *g 

.  ,  Institutes  of,  ~  *0’  *8’  87>  91>  M.1I* 12S,  137 

rwdda-chandm  of  authority  at  Benares  ^77 

- chmtdmani ,  ...  ..  ’  "  178 

- raimdkara ,  ...  ..  ""  •••  l78a 

,  •  -tdntfava,  ...  "  •••'  121,  J73n 

-bhangdrnava,  ...  ."  "■  —  173n 

...  Voluntary  evidence,  ...  ""  •••  671 

Vrata,...  '  ...  ’  '  '•  "*  —  —  35 

\  ,  Vriddha-Y^jnavalkya,  ..."  ..’  —  —  141 

-Manu,  ...  •••  —  82 

Vriddhi-grdddha,  -  ...  •••  34W39, 140 

.Vrishala,  ...  ..."  ’  —  —  577 

Vyaghra,  _.  ...  163 

■  VySiriti  incantation,  .  *"  ■***  5 

VyAsa,  5,  cited,  13, 14, 16,  21,  34,  52,  74,  76,‘Vs,  99,  il4, 117, 121, 129] 
Vyatireha,  ...  ...  ...  ^ol,  145,  154,  155,  etc. 

Vyavahdra-chintdmani,  ...  ..."  •••  95u 

•mddhava,  ...  .  173n 

-mayukha,  received  in’tlie  Mahirddtra"  670 

competes  with  Mitdkshard, ...  t 

meaning  of,  ..  •••■./ 

-mtndkara,  .  ‘  —  S 

Vyavaathat  ...  ...  "  —  —  173n 


Wager,  won  by  skill. 

Wages,  non-payment  of,  the  sixth  title  ofl^'w  • 
cannot  be  resumed,  ..  A  ' 
rules  as  to,  ...  ..."  . 

Washerman  bound  by  debt  contracted  bJ  wife 
W  ater,  court  m>use  should  be  near  *  ’ 

ordeal  by,  ... 


INDEX. 


Water,  c'oniinrmig  gift  of  datU'ima , 
impartible, 
taken  liy  turns,  ... 
debt  cast  into,  ... 
fine  for  defiling  a  holy  piece  of, 
poured  on  ground  to  ratify  donation, 
exclusion  from  drinking  in  company, 
libations  of,  made  to  three. 

See.  Well. 

Water-courses,  evidence  in  litigating, 

punishment  for  stopping, 
Waterpots,  whether  partible, 

expulsion  by  kicking  down  a,  ... 
broken  in  emancipating  a  slave, 
"Way,  common,  impartible. 

Wealth,  object  of.  to  defray  sacrifices, 
Weapons,  oath  by, 

Wearing  apparel,  rescinding  purchase  of,  ... 
Weil,  m  another  s  land,  withdrawing  water  f 
not  distributable,  ... 

’•vest,  see  Accountant. 


Fa/ 

-77,  2 
-78,5' 
...  1 


345,  3 


1 

...  38, 
142,  1 


Whole  blood,  prderence  of  brother  of,  334,  335,  342,  343,  453,  473,  4 
associated  brother  of  half  blood  inherits  with  mi¬ 
ll.*  associated  brother  of,  ...  3 

nephew  adopted  should  be  son  of  brother  of,  .  .  .  5 

Widow,  alleged  right  of  senior,  ...  52u,  3 

her  power  to  adopt,  G3,  04,  and  note.,  .  • .  534,  5 

- in  Maithila, .  0 

her  succession  to  wealth  of  separated  soilless  husband,  83, ! 


352,  4 


faithfulness  required  from,  ...  ...84,4 

her  right  to  immoveables  when  she  has  a  daughter,... 
cannot  give,  mortgage  or  sell  husband’s  estate,  84,  85, 
474;  except  for  religious  purposes,  ...  ....84, 

thongV^sti'i'less^iiay  reach' heaven,  ’  ... 

succession’ of,  where  scveral'wid  >vs,  ^  ...  ^  . 


e  protect  cat’ 
rs  .succeed  on  death 

resents  to  husband's 


3DI  f 

:d  husband,  3 

31p.  S2J,  4 


INDEX. 


Widow,  should  not  give  presents  to  her  own  kindred 

subject  to  control  of  husband’s  relatives, 

should  provide  for  unmarried  daughter's 
expenses,  ...  ...  ...  - 

.  .  share  of,  397  ;  when  she  has  stridkcma,'  ... 

.  her  light,  when  husband  not  reunited 
may  give  a  son,  ...  ’ 

.  son  begotten  ou,  ...  ''' 

Wife,  no  property  in, 

prosecution  for  touching  another’s, 
oath  by  head  of,  ... 

right  of, \n  partition,  where  several  wives, 
meaning  of  eldest,  ... 

.reunited, 

present  to  superseded, 

incapable  of  property  except  in  sanddyika, 

succession  to  anvadhcya  of, _ 

debts  incurred  for  domestic  uses  by, 

not  bound  to. pay  husband’s  debts,  ’ 
no  property  in  a,  ... 
maintenance  of  forsaken,  ... 

burning  corpse  of,  ...  ... 

assists  in  sacrifices,  ..  ...  ...  ''' 

share  of,  on  distribution  by  father.  ... 

right  of,  to  chairs,  utensils  and  ornaments.  ..’ 
when  competent  to  perform  religious  ceremonies, 

of  disqualified  person,  to  be  maintained, 

earnings  of, 

•share  of, on  partition  of  husband’s  acquisitions... 
cannot  be  given, 

her  sanction  to  adoption  unnecessary, 
when  constructively  mother  of  male  issue,  .I 

must  not  give  a  son  except  with  husband's  consiml 
her  right  to  inherit,  see  Widow 

Wilson,  H.  H . 

Wipings,  partakers  of  the, 

Witnesses,  order  of  examining, 

proof  by,  when  required, 

vile,  to  a.  deed, 
twelve  kinds  of, 
requisite  number  of, 

_  .  .  when  both 

qualification**  of, 

•  incompetent,  ... 
separated  brothers  may  be 
partners  may  he, 
to  boundaries,  .. 


98 

100 

102 

124 

124 

13:5 

16'. 

304 


INDEX. 


ses  to  disputed  partition,  ...  . 

See  A  dullr/ry.  Affray. 

,  when  exempt  from  process, 
may  appear  hy  attorney, 
deeds  by,  void,  ... 

incompetent  to  testify,  ... 

not  to  give  or  accept  sons  except 

is  (Judras, .. 


dth  husband's 


n  their  earnings. 


governed  by  same 
impartible, 
have  no  property 
debts  payable  by, 

marrying  slaves,  ...  ...  ...  ....  138 

punishments  of,  half  those  of  men,  ...  ...  jpj 

seduction  by,  ...  ...  ...  ...  ...  163 

evacuating  before,  ...  ...  ...  ...  jp4 

have  no  right  of  primogeniture,  ...  ...  ...  210 

generally’ incapable  of  inheriting,  ...  346,431 

dependence  of,...  ...  ...  ...  ...  4:35 

Wrath,  non-liability  of  sons  to  fulfil  father’s  promises  influenced 

Writing,  proof  by,  when  required,  ...  ...  ...  25 

seven  kinds  of,  ...  ...  ...  ...  ...  27 

agreement  of  pledge  in  ...  ...  ...  ...  up 

See  Agreement.  King. 

Wynch,  his  translation  of  the  Ddyakramasangraha ,  ...  7 

Y. 

Taohitarii,  ...  ...  ...  ...  127 

Ydga,  ■■■,  ...  .  432n 

Yajnavalkva,  ...  —  •••  •••  5 

“  cited,  11, 1 3  (bis),  14,  (bis)  15,  20, 22,  23,  24,  27, 29,  32,  41, 
42,  49,  51,  52,  54,  55,  56,  79,  80,  82,  91,  98,  99,  106, 
107,114,116,117,121,123,124,126.129,130, 
132,  133,  137,  138,  141,  142,143,  144,  146,  148. 

150,151,  152,154,  159,161,103,  164,165. 

"  .  166,167 

1,  5. 15,  cited, 


la.. 

Yautnka.  property  acquired  by  marriage,  • 


...  451 

103,  246,  488 


